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SUBSEA TEST APPARATUS,
ASSEMBLY AND METHOD

PATENT LAW - PROCEDURAL LAW

Confidentiality club which with the consent of both
parties does not include “one natural person from
each party” (Article 58 UPCA, Rule 262A RoP)

e In view of all these facts, the Court notes that
there is an agreement between the parties on the
composition of the confidentiality club and that this
proposal by the parties is in accordance with the
principle of a fair trial. Even though Rule 262A RoP
provides that the confidentiality club shall include at
least one natural person from each party, the Court
considers that it is possible for the parties to exclude
access by a natural person by mutual agreement,
provided that the principle of a fair trial is not affected.
(UPC-CFI-239/2023, The Hague LD, Order of 4
March 2024 on confidentiality)

Therefore, the confidential information as defined in the
expert's report of 5 February 2024 will be accessible to
a limited number of persons according to the list of
persons as proposed by the parties.
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Legal grounds for an application under R.262A RoP
EU Directive 2016/943 on Trade secret provides in its
Avrticle 9.3: “When deciding on the measures referred to
in paragraph 2 and assessing their proportionality, the
competent judicial authorities shall take into account the
need to ensure the right to an effective remedy and to a
fair trial, the legitimate interests of the parties and, where
appropriate, of third parties, and any potential harm for
either of the parties, and, where appropriate, for third
parties, resulting from the granting or rejection of such
measures.”

Avrticle 58 UPCA foresees that: “To protect the trade
secrets, personal data or other confidential information
of a party to the proceedings or of a third party, or to
prevent an abuse of evidence, the Court may order that
the collection and use of evidence in proceedings before
it be restricted or prohibited or that access to such
evidence be restricted to specific persons.”

Rule 262A.6 RoP on Protection of Confidential
Information states that: “The number of persons referred
to in paragraph 1 shall be no greater than necessary in
order to ensure compliance with the right of the parties
to the legal proceedings to an effective remedy and to a
fair trial, and shall include, at least, one natural person
from each party and the respective lawyers or other
representatives of those parties to the legal proceedings.”
Grounds in the present case

A Saisie Order was issued on 14 November 2023 at
the request of C-Kore.

By order of 12 December 2024, a confidentiality club
was organised pursuant to Article 58 UPCA to examine
all the information gathered in the Saisie written Report.
The Court notes from the expert's report dated of 5
February 2024 that the parties agreed on the list of seized
documents to be kept confidential under the protection
of trade secrets.

On 20 February 2024 (due to a technical problem with
the CMS), C-Kore submitted a request by e-mail to set
up a confidentiality club.

The Court invited Novawell and C-Kore to submit by 18
March 2024:

- a list of persons for the composition of the
confidentiality club according to Rule 262A.6 RoP, on
the protection of confidential information: “at least one
natural person from each party, and the respective
lawyers or other representatives of those parties to the
legal proceeding.

Page 1 of 2


http://www.ippt.eu/
https://www.ippt.eu
https://www.ippt.eu/legal-texts/upc-agreement/article-58
https://www.ippt.eu/legal-texts/UPC-rules-of-procedure/rule-262A
https://www.ippt.eu/legal-texts/UPC-rules-of-procedure/rule-262A
https://www.ippt.eu/sites/ippt/files/2024/IPPT20240304_UPC_CFI_LD_The_Hague_Plant-e_v_Arkyne.pdf
https://www.ippt.eu/sites/ippt/files/2024/IPPT20240304_UPC_CFI_LD_The_Hague_Plant-e_v_Arkyne.pdf
https://www.unified-patent-court.org/sites/default/files/files/api_order/2135CE6AA4A6DC35C915C337C99C1A99_en.pdf
https://data.epo.org/publication-server/pdf-document?pn=2265793&ki=B1&cc=EP&pd=20120801
https://www.ippt.eu/legal-texts/trade-secrets-directive/article-9
https://www.ippt.eu/legal-texts/upc-agreement/article-58
https://www.ippt.eu/legal-texts/UPC-rules-of-procedure/rule-262A
https://www.ippt.eu/sites/ippt/files/2023/IPPT20231114_UPC_CFI_LD_Paris_C-Kore_Systems_v_Novawell.pdf
https://www.ippt.eu/legal-texts/upc-agreement/article-58
https://www.ippt.eu/legal-texts/UPC-rules-of-procedure/rule-262A

www.ippt.eu IPPT20240326, UPC CFI, LD Paris, C-Kore Systems v Novawell

On 7 March 2024, Novawell responded proposing the
following list of persons:

- Sophie DELAVEAU (UPC rep.)

- Sebastien FACHE (UPC rep.)

- Jerome FERRANDO (UPC rep.)

On 18 March 2024, C-Kore responded proposing the
following list of persons:

« Rachel Fetches from HGF Limited;

« Christie Batty from HGF Limited:;

« Scott Fletcher from HGF Limited:;

« Richard Jenkins from HGF Limited;

« Denis Schertenleib from Schertenleib Avocats;

 Marc Lauzeral from Schertenleib Avocats; and

« Stella Signoroni from Schertenleib Avocats.
Following an email from the Judge-Rapporteur of 19
March 2024 to the representatives of the parties in the
present case, the latter confirmed their agreement with
the respective proposals, and in particular with the fact
that the confidentiality club does not include "one
natural person from each party".

In view of all these facts, the Court notes that there is an
agreement between the parties on the composition of the
confidentiality club and that this proposal by the parties
is in accordance with the principle of a fair trial. Even
though Rule 262A RoP provides that the confidentiality
club shall include at least one natural person from each
party, the Court considers that it is possible for the
parties to exclude access by a natural person by mutual
agreement, provided that the principle of a fair trial is
not affected. (UPC-CFI-239/2023, The Hague LD,
Order of 4 March 2024 on confidentiality)
Therefore, the confidential information as defined in the
expert's report of 5 February 2024 will be accessible to
a limited number of persons according to the list of
persons as proposed by the parties.

The confidential information shall appear in a redacted
document for parties other than the members of the
confidentiality club. Only the panel of the Court and the
members of the confidentiality club will have access to
the unredacted version of the documents containing the
said confidential information. In particular, the members
of the confidentiality club will have access to the Saisie
written Report presented to the Court on 11 December
2023.

ORDER

The confidential information as mentioned in the expert
report dated of 5 February 2024 will be accessible only
to the persons as follows:

From Novawell's side:

- Sophie DELAVEAU (UPC rep.)

- Sebastien FACHE (UPC rep.)

- Jerome FERRANDO (UPC rep.);

From C-Kore's side:

- Rachel Fetches (HGF Limited)

- Christie Batty (HGF Limited)

- Scott Fletcher (HGF Limited)

- Richard Jenkins (HGF Limited)

- Denis Schertenleib (Schertenleib Avocats)

- Marc Lauzeral (Schertenleib Avocats)

- Stella Signoroni (Schertenleib Avocats).

The present order may be reviewed in accordance with

R.333 RoP.

Delivered in Paris, on 26 March 2024.
C. LIGNIERES, Judge-rapporteur.
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