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Court of Justice EU, 26 April 2022, Poland v
European Parliament and Council

COPYRIGHT

The Filtersoftware obligation entails a lawful
limitation on the exercise of the right to freedom of
expression

e The specific liability regime, established in Article
17(4) of Directive 2019/790 in respect of online
content-sharing _service providers, entails a
limitation on the exercise of the right to freedom of
expression and information of users of those content-
sharing services, guaranteed in Article 11 of the
Charter.

e Limitation is provided by law

e Limitation respects the essence of the right to
freedom of expression and information

It clearly follows, therefore, from Article 17(7) and (9)
of Directive 2019/790 and from recitals 66 and 70
thereof that, in order to protect the right to freedom of
expression and information of users of online content-
sharing services, enshrined in Article 11 of the Charter,
and the fair balance between the various rights and
interests at stake, the EU legislature has laid down that
the implementation of the obligations imposed on those
service providers in point (b) and point (c), in fine, of
Article 17(4) of that directive cannot, in particular, lead
to the latter’s taking measures which would affect the
essence of that fundamental right of users who share
content on their platforms which does not infringe
copyright and related rights.

e The limitation on the exercise of the right to
freedom of expression and information of users of
online _content-sharing services, meets the need to
protect the rights and freedoms of others [...] that is,
in this case, the need to protect intellectual property
guaranteed in Article 17(2) of the Charter.

The obligations imposed in Article 17 of Directive
2019/790 on online content-sharing service providers,
from which the abovementioned limitation arises, seek —
as is apparent in particular from recitals 2, 3 and 61 of
Directive 2019/790 — to ensure that intellectual property
rights are protected in such a way as to contribute to the
achievement of a well-functioning and fair marketplace
for copyright. However, in the context of online content-
sharing services, copyright protection must necessarily
be accompanied, to a certain extent, by a limitation on
the exercise of the right of users to freedom of
expression and information.

e The liability mechanism referred to in Article
17(4) of Directive 2019/790 is not only appropriate
but also_appears necessary to meet the need to
protect intellectual property rights.

e The obligations imposed on do not
disproportionately restrict the right to freedom of
expression and information of users of those services.
85. First, [...] in order to prevent the risk which, in
particular, the use of automatic recognition and filtering
tools entails for the right to freedom of expression and
information of users of online content-sharing services,
the EU legislature laid down a clear and precise limit,
[...] by excluding, in particular, measures which filter
and block lawful content when uploading.

87. Secondly, [...] it requires Member States to ensure
that users in each Member State are authorised to upload
and make available content generated by themselves for
the specific purposes of quotation, criticism, review,
caricature, parody or pastiche. [...]

89. Thirdly, the fact that the liability of service providers
for ensuring that certain content is unavailable can be
incurred [...] only on condition that the rightholders
concerned provide them with the relevant and necessary
information with regard to that content, protects the
exercise of the right to freedom of expression and
information of users who lawfully use those services.
[...]

90. Fourthly [...] the application of Article 17 of
Directive 2019/790 must not lead to any general
monitoring obligation, Article 17(8) of that directive
provides an additional safeguard for ensuring that the
right to freedom of expression and information of users
of online content-sharing services is observed

93. Fifthly, the first and second subparagraphs of Article
17(9) [...] introduce several procedural safeguards,
which are additional to those provided for in Article
17(7) and (8) of that directive, and which protect the
right to freedom of expression and information of users
of online content-sharing services in cases where,
notwithstanding the safeguards laid down in those latter
provisions, the providers of those services nonetheless
erroneously or unjustifiably block lawful content.

96. Sixthly, Article 17(10) of Directive 2019/790
supplements the system of safeguards provided for in
Article 17(7) to (9) of that directive, by requiring the
Commission to organise, in cooperation with the
Member States, stakeholder dialogues to discuss best
practices for cooperation between online content-
sharing service providers and rightholders, and also to
issue guidance on the application of Article 17 of that
directive, and, in particular, of paragraph 4 thereof,
taking into account the result of those dialogues and after
consultation with stakeholders, including users’
organisations.

[...]

1 In the light of all the foregoing considerations, the
single plea in law advanced by the Republic of Poland
in support of its action must be rejected and,
accordingly, that action must be dismissed.

Source: ECLI:EU:C:2022:297; Auteursrecht 2022, p.
228-236, annot. Saugmandsgaard @e and Torp.

Court of Justice EU, 26 April 2022

Page 1 of 50


http://www.ippt.eu/
https://www.ippt.eu
https://curia.europa.eu/juris/liste.jsf?language=en&td=ALL&num=C-401/19

www.ippt.eu

IPPT20220426, CJEU, Poland v European Parliament and Council

(K. Lenaerts, A. Arabadjiev, K. Jirimée, C. Lycourgos,
E. Regan and S. Rodin, M. Ilesi¢, J.-C. Bonichot, M.
Safjan, F. Biltgen and P.G. Xuereb)

(Action for annulment — Directive (EU) 2019/790 —
Article 17(4), point (b), and point (c), in fine — Article 11
and Article 17(2) of the Charter of Fundamental Rights
of the European Union — Freedom of expression and
information — Protection of intellectual property —
Obligations imposed on online content-sharing service
providers — Prior automatic review (filtering) of content
uploaded by users)

In Case C-401/19,

ACTION for annulment under Article 263 TFEU,
brought on 24 May 2019,

Republic of Poland, represented by B. Majczyna, M.
Wiacek and J. Sawicka, acting as Agents, and by J.
Barski, acting as expert,

applicant,

v

European Parliament, represented by D. Warin, S.
Alonso de Ledn and W.D. Kuzmienko, acting as Agents,
Council of the European Union, represented by M.
Alver, F. Florindo Gijon and D. Kornilaki, acting as
Agents,

defendant,

supported by:

Kingdom of Spain, represented initially by S. Centeno
Huerta and J. Rodriguez de la RGa Puig, and
subsequently by J. Rodriguez de la Rua Puig, acting as
Agents,

French Republic, represented by A.-L. Desjonqueres
and A. Daniel, acting as Agents,

Portuguese Republic, represented initially by M.A.
Capela de Carvalho Galaz Pimenta, P. Barros da Costa,
P. Salvacdo Barreto and L. Inez Fernandes, and
subsequently by M.A. Capela de Carvalho Galaz
Pimenta, P. Barros da Costa and P. Salvacdo Barreto,
acting as Agents,

European Commission, represented by F. Erlbacher,
S.L. Kaléda, J. Samnadda and B. Sasinowska, acting as
Agents,

interveners,

THE COURT (Grand Chamber),

composed of K. Lenaerts, President, A. Arabadjiev, K.
Jurimé&e, C. Lycourgos, E. Regan and S. Rodin,
Presidents of Chambers, M. Ilesi¢ (Rapporteur), J.-C.
Bonichot, M. Safjan, F. Biltgen and P.G. Xuereb,
Judges,

Advocate General: H. Saugmandsgaard @e,

Registrar: L. Carrasco Marco, Administrator,

having regard to the written procedure and further to the
hearing on 10 November 2020,

after hearing the Opinion of the Advocate General at
the sitting on 15 July 2021,

gives the following

Judgment

1. By its action, the Republic of Poland asks the Court,
principally, to annul Article 17(4), point (b), and point
(c), in fine, of Directive (EU) 2019/790 of the European
Parliament and of the Council of 17 April 2019 on
copyright and related rights in the Digital Single Market

and amending Directives 96/9/EC and 2001/29/EC (OJ
2019 L 130, p. 92) and, in the alternative, should the
Court consider that those provisions cannot be severed
from the other provisions of Article 17 of Directive
2019/790 without altering the substance thereof, to annul
Article 17 of that directive in its entirety.

Legal context

The Charter

2. Article 11(1) of the Charter of Fundamental Rights of
the European Union (‘the Charter’) reads as follows:
‘Everyone has the right to freedom of expression. This
right shall include freedom to hold opinions and to
receive and impart information and ideas without
interference by public authority and regardless of
frontiers.’

3. Article 17(2) of the Charter provides that ‘intellectual
property shall be protected .

4. According to Article 52(1) and (3) of the Charter:

1. Any limitation on the exercise of the rights and
freedoms recognised by [the] Charter must be provided
for by law and respect the essence of those rights and
freedoms. Subject to the principle of proportionality,
limitations may be made only if they are necessary and
genuinely meet objectives of general interest recognised
by the [European] Union or the need to protect the
rights and freedoms of others.

[-]

3. In so far as [the] Charter contains rights which
correspond to rights guaranteed by the Convention for
the Protection of Human Rights and Fundamental
Freedoms [(ECHR)], the meaning and scope of those
rights shall be the same as those laid down by the said
Convention. This provision shall not prevent Union law
providing more extensive protection.’

5. Article 53 of the Charter provides, nothing in [the]
Charter shall be interpreted as restricting or adversely
affecting human rights and fundamental freedoms as
recognised, in their respective fields of application, by
Union law and international law and by international
agreements to which the Union or all the Member States
are party, including the [ECHR], and by the Member
States’ constitutions’.

Directive 2000/31/EC

6. Directive 2000/31/EC of the European Parliament and
of the Council of 8 June 2000 on certain legal aspects of
information society services, in particular electronic
commerce, in the Internal Market (‘Directive on
electronic commerce’) (OJ 2000 L 178, p. 1) provides,
in Article 14(1) thereof:

‘Where an information society service is provided that
consists of the storage of information provided by a
recipient of the service, Member States shall ensure that
the service provider is not liable for the information
stored at the request of a recipient of the service, on
condition that:

(@) the provider does not have actual knowledge of
illegal activity or information and, as regards claims for
damages, is not aware of facts or circumstances from
which the illegal activity or information is apparent;

or
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(b)  the provider, upon obtaining such knowledge or
awareness, acts expeditiously to remove or to disable
access to the information.’

Directive 2001/29/EC

7. Article 3(1) of Directive 2001/29/EC of the European
Parliament and of the Council of 22 May 2001 on the
harmonisation of certain aspects of copyright and related
rights in the information society (OJ 2001 L 167, p. 10)
provides:

‘Member States shall provide authors with the exclusive
right to authorise or prohibit any communication to the
public of their works, by wire or wireless means,
including the making available to the public of their
works in such a way that members of the public may
access them from a place and at a time individually
chosen by them.’

Directive 2019/790

8. Recitals 2, 3, 61, 65, 66, 70 and 84 of Directive
2019/790 state:

‘(2)  The directives that have been adopted in the area
of copyright and related rights contribute to the
functioning of the internal market, provide for a high
level of protection for rightholders, facilitate the
clearance of rights, and create a framework in which the
exploitation of works and other protected subject matter
can take place. That harmonised legal framework
contributes to the proper functioning of the internal
market, and stimulates innovation, creativity, investment
and production of new content, also in the digital
environment, in order to avoid the fragmentation of the
internal market. The protection provided by that legal
framework also contributes to the Union’s objective of
respecting and promoting cultural diversity, while at the
same time bringing European common cultural heritage
to the fore. ...

3 Rapid technological developments continue to
transform the way works and other subject matter are
created, produced, distributed and exploited. New
business models and new actors continue to emerge.
Relevant legislation needs to be future-proof so as not to
restrict technological development. The objectives and
the principles laid down by the Union copyright
framework remain sound. However, ... in some areas it
is necessary to adapt and supplement the existing Union
copyright framework, while keeping a high level of
protection of copyright and related rights. ...

(61) In recent years, the functioning of the online
content market has gained in complexity. Online
content-sharing services providing access to a large
amount of copyright-protected content uploaded by their
users have become a main source of access to content
online. Online services are a means of providing wider
access to cultural and creative works and offer great
opportunities for cultural and creative industries to
develop new business models. However, although they
enable diversity and ease of access to content, they also
generate challenges when copyright-protected content is
uploaded without prior authorisation from rightholders.
Legal uncertainty exists as to whether the providers of
such services engage in copyright-relevant acts, and

need to obtain authorisation from rightholders for
content uploaded by their users who do not hold the
relevant rights in the uploaded content, without
prejudice to the application of exceptions and
limitations provided for in Union law. That uncertainty
affects the ability of rightholders to determine whether,
and under which conditions, their works and other
subject matter are used, as well as their ability to obtain
appropriate remuneration for such use. It is therefore
important to foster the development of the licensing
market between rightholders and online content-sharing
service providers. Those licensing agreements should be
fair and keep a reasonable balance between both
parties. Rightholders should receive appropriate
remuneration for the use of their works or other subject
matter. However, as contractual freedom should not be
affected by those provisions, rightholders should not be
obliged to give an authorisation or to conclude licensing
agreements.

(65) When online content-sharing service providers
are liable for acts of communication to the public or
making available to the public under the conditions laid
down in this Directive, Article 14(1) of Directive
[2000/31] should not apply to the liability arising from
the provision of this Directive on the use of protected
content by online content-sharing service providers.
That should not affect the application of Article 14(1) of
Directive [2000/31] to such service providers for
purposes falling outside the scope of this Directive.

(66)  Taking into account the fact that online content-
sharing service providers give access to content which
is not uploaded by them but by their users, it is
appropriate to provide for a specific liability mechanism
for the purposes of this Directive for cases in which no
authorisation has been granted. Where no
authorisation has been granted to service providers,
they should make their best efforts in accordance with
high industry standards of professional diligence to
avoid the availability on their services of unauthorised
works and other subject matter, as identified by the
relevant rightholders. For that purpose, rightholders
should provide the service providers with relevant and
necessary information taking into account, among other
factors, the size of rightholders and the type of their
works and other subject matter. The steps taken by
online content-sharing service providers in cooperation
with rightholders should not lead to the prevention of the
availability of non-infringing content, including works
or other protected subject matter the use of which is
covered by a licensing agreement, or an exception or
limitation to copyright and related rights. Steps taken by
such service providers should, therefore, not affect users
who are using the online content-sharing services in
order to lawfully upload and access information on such
services.

In addition, the obligations established in this Directive
should not lead to Member States imposing a general
monitoring obligation. When assessing whether an
online content-sharing service provider has made its
best efforts in accordance with the high industry

Page 3 of 50


http://www.ippt.eu/
https://www.ippt.eu

www.ippt.eu

IPPT20220426, CJEU, Poland v European Parliament and Council

standards of professional diligence, account should be
taken of whether the service provider has taken all the
steps that would be taken by a diligent operator to
achieve the result of preventing the availability of
unauthorised works or other subject matter on its
website, taking into account best industry practices and
the effectiveness of the steps taken in light of all relevant
factors and developments, as well as the principle of
proportionality. For the purposes of that assessment, a
number of elements should be considered, such as the
size of the service, the evolving state of the art as regards
existing means, including potential future developments,
to avoid the availability of different types of content and
the cost of such means for the services. Different means
to avoid the availability of unauthorised copyright-
protected content could be appropriate and
proportionate depending on the type of content, and,
therefore, it cannot be excluded that in some cases
availability of unauthorised content can only be avoided
upon notification of rightholders. Any steps taken by
service providers should be effective with regard to the
objectives pursued but should not go beyond what is
necessary to achieve the objective of avoiding and
discontinuing the availability of unauthorised works and
other subject matter.

(70)  The steps taken by online content-sharing service
providers in cooperation with rightholders should be
without prejudice to the application of exceptions or
limitations to copyright, including, in particular, those
which guarantee the freedom of expression of users.
Users should be allowed to upload and make available
content generated by users for the specific purposes of
quotation, criticism, review, caricature, parody or
pastiche. That is particularly important for the purposes
of striking a balance between the fundamental rights laid
down in the [Charter], in particular the freedom of
expression and the freedom of the arts, and the right to
property, including intellectual property. Those
exceptions and limitations should, therefore, be made
mandatory in order to ensure that users receive uniform
protection across the Union. It is important to ensure
that online content-sharing service providers operate an
effective complaint and redress mechanism to support
use for such specific purposes.

Online content-sharing service providers should also
put in place effective and expeditious complaint and
redress mechanisms allowing users to complain about
the steps taken with regard to their uploads, in
particular where they could benefit from an exception or
limitation to copyright in relation to an upload to which
access has been disabled or that has been removed. Any
complaint filed under such mechanisms should be
processed without undue delay and be subject to human
review. When rightholders request the service providers
to take action against uploads by users, such as
disabling access to or removing content uploaded, such
rightholders should duly justify their requests.
Member States should also ensure that users have access
to out-of-court redress mechanisms for the settlement of
disputes. Such mechanisms should allow disputes to be

settled impartially. Users should also have access to a
court or another relevant judicial authority to assert the
use of an exception or limitation to copyright and related
rights.

(84) This Directive respects the fundamental rights
and observes the principles recognised in particular by
the Charter. Accordingly, this Directive should be
interpreted and applied in accordance with those rights
and principles.’

9. Article 1 of Directive 2019/790, entitled ‘Subject
matter and scope’, provides, in paragraph 1 thereof, that
that directive lays down rules which aim to harmonise
further EU law applicable to copyright and related rights
in the framework of the internal market, taking into
account, in particular, digital and cross-border uses of
protected content, and that that directive also lays down
rules on exceptions and limitations to copyright and
related rights, on the facilitation of licences, as well as
rules which aim to ensure a well-functioning
marketplace for the exploitation of works and other
subject matter. Paragraph 2 of Article 1 states that
Directive 2019/790 does not, in principle, affect existing
rules laid down in the directives currently in force in that
area, in particular in Directives 2000/31 and 2001/29.
10. For the purposes of Directive 2019/790, the first
subparagraph of Article 2(6) of that directive defines the
concept of ‘online content-sharing service provider’ as
‘a provider of an information society service of which
the main or one of the main purposes is to store and give
the public access to a large amount of copyright-
protected works or other protected subject matter
uploaded by its users, which it organises and promotes
for profit-making purposes’. The second subparagraph
of that provision excludes from that concept, ‘providers
of services, such as not-for-profit online encyclopedias,
not-for-profit educational and scientific repositories,
open source  software-developing  and-sharing
platforms, providers of electronic communications
services ..., online marketplaces, business-to-business
cloud services and cloud services that allow users to
upload content for their own use .

11. Article 17 of Directive 2019/790, entitled ‘Use of
protected content by online content-sharing service
providers’, is the single provision of Chapter 2, entitled
‘Certain uses of protected content by online services’, of
Title IV of that directive, itself entitled ‘Measures to
achieve a well-functioning marketplace for copyright’.
Article 17 is worded as follows:

1. Member States shall provide that an online
content-sharing service provider performs an act of
communication to the public or an act of making
available to the public for the purposes of this Directive
when it gives the public access to copyright-protected
works or other protected subject matter uploaded by its
users.

An online content-sharing service provider shall
therefore obtain an authorisation from the rightholders
referred to in Article 3(1) and (2) of Directive [2001/29],
for instance by concluding a licensing agreement, in
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order to communicate to the public or make available to
the public works or other subject matter.

2. Member States shall provide that, where an online
content-sharing ~ service  provider obtains an
authorisation, for instance by concluding a licensing
agreement, that authorisation shall also cover acts
carried out by users of the services falling within the
scope of Article 3 of Directive [2001/29] when they are
not acting on a commercial basis or where their activity
does not generate significant revenues.

3. When an online content-sharing service provider
performs an act of communication to the public or an act
of making available to the public under the conditions
laid down in this Directive, the limitation of liability
established in Article 14(1) of Directive [2000/31] shall
not apply to the situations covered by this Article.

The first subparagraph of this paragraph shall not affect
the possible application of Article 14(1) of Directive
[2000/31] to those service providers for purposes falling
outside the scope of this Directive.

4, If no authorisation is granted, online content-
sharing service providers shall be liable for
unauthorised acts of communication to the public,
including making available to the public, of copyright-
protected works and other subject matter, unless the
service providers demonstrate that they have:

(@) made best efforts to obtain an authorisation, and
(b) made, in accordance with high industry standards
of professional diligence, best efforts to ensure the
unavailability of specific works and other subject matter
for which the rightholders have provided the service
providers with the relevant and necessary information;
and in any event

(c)  acted expeditiously, upon receiving a sufficiently
substantiated notice from the rightholders, to disable
access to, or to remove from their websites, the notified
works or other subject matter, and made best efforts to
prevent their future uploads in accordance with point
(b).

5. In determining whether the service provider has
complied with its obligations under paragraph 4, and in
light of the principle of proportionality, the following
elements, among others, shall be taken into account:

(a)  the type, the audience and the size of the service
and the type of works or other subject matter uploaded
by the users of the service; and

(b) the availability of suitable and effective means
and their cost for service providers.

6. Member States shall provide that, in respect of new
online content-sharing service providers the services of
which have been available to the public in the Union for
less than three years and which have an annual turnover
below EUR 10 million, calculated in accordance with
Commission Recommendation 2003/361/EC [of 6 May
2003 concerning the definition of micro, small and
medium-sized enterprises (OJ 2003 L 124, p. 36)], the
conditions under the liability regime set out in
paragraph 4 are limited to compliance with point (a) of
paragraph 4 and to acting expeditiously, upon receiving
a sufficiently substantiated notice, to disable access to

the natified works or other subject matter or to remove
those works or other subject matter from their websites.
Where the average number of monthly unique visitors of
such service providers exceeds 5 million, calculated on
the basis of the previous calendar year, they shall also
demonstrate that they have made best efforts to prevent
further uploads of the notified works and other subject
matter for which the rightholders have provided relevant
and necessary information.

7. The cooperation between online content-sharing
service providers and rightholders shall not result in the
prevention of the availability of works or other subject
matter uploaded by users, which do not infringe
copyright and related rights, including where such
works or other subject matter are covered by an
exception or limitation.

Member States shall ensure that users in each Member
State are able to rely on any of the following existing
exceptions or limitations when uploading and making
available content generated by users on online content-
sharing services:

(@ quotation, criticism, review;

(b) use for the purpose of caricature, parody or
pastiche.

8.  The application of this Article shall not lead to any
general monitoring obligation.

Member States shall provide that online content-sharing
service providers provide rightholders, at their request,
with adequate information on the functioning of their
practices with regard to the cooperation referred to in
paragraph 4 and, where licensing agreements are
concluded between service providers and rightholders,
information on the use of content covered by the
agreements.

9. Member States shall provide that online content-
sharing service providers put in place an effective and
expeditious complaint and redress mechanism that is
available to users of their services in the event of
disputes over the disabling of access to, or the removal
of, works or other subject matter uploaded by them.
Where rightholders request to have access to their
specific works or other subject matter disabled or to
have those works or other subject matter removed, they
shall duly justify the reasons for their requests.
Complaints submitted under the mechanism provided
for in the first subparagraph shall be processed without
undue delay, and decisions to disable access to or
remove uploaded content shall be subject to human
review. Member States shall also ensure that out-of-
court redress mechanisms are available for the
settlement of disputes. Such mechanisms shall enable
disputes to be settled impartially and shall not deprive
the user of the legal protection afforded by national law,
without prejudice to the rights of users to have recourse
to efficient judicial remedies. In particular, Member
States shall ensure that users have access to a court or
another relevant judicial authority to assert the use of
an exception or limitation to copyright and related
rights.

This Directive shall in no way affect legitimate uses,
such as uses under exceptions or limitations provided for
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in Union law, and shall not lead to any identification of
individual users nor to the processing of personal data,
except in accordance with Directive 2002/58/EC [of the
European Parliament and of the Council of 12 July 2002
concerning the processing of personal data and the
protection of privacy in the electronic communications
sector (Directive on privacy and electronic
communications) (0J 2002 L 201, p. 37)] and
Regulation (EU) 2016/679 [of the European Parliament
and of the Council of 27 April 2016 on the protection of
natural persons with regard to the processing of
personal data and on the free movement of such data,
and repealing Directive 95/46/EC (General Data
Protection Regulation) (OJ 2016 L 119, p. 1)].

Online content-sharing service providers shall inform
their users in their terms and conditions that they can
use works and other subject matter under exceptions or
limitations to copyright and related rights provided for
in Union law.

10. Asof 6 June 2019 the Commission, in cooperation
with the Member States, shall organise stakeholder
dialogues to discuss best practices for cooperation
between online content-sharing service providers and
rightholders. The Commission shall, in consultation
with  online content-sharing service providers,
rightholders, users’ organisations and other relevant
stakeholders, and taking into account the results of the
stakeholder dialogues, issue guidance on the application
of this Article, in particular regarding the cooperation
referred to in paragraph 4. When discussing best
practices, special account shall be taken, among other
things, of the need to balance fundamental rights and of
the use of exceptions and limitations. For the purpose of
the stakeholder dialogues, users’ organisations shall
have access to adequate information from online
content-sharing service providers on the functioning of
their practices with regard to paragraph 4.’

Forms of order sought and procedure before the
Court of Justice

12. The Republic of Poland claims that the Court should:
—annul Article 17(4), point (b), of Directive 2019/790
and Article 17(4), point (c), in fine, namely the wording
‘and made best efforts to prevent their future uploads in
accordance with point (b);

— in the alternative, were the Court to find that the
provisions referred to in the preceding indent cannot be
severed from the other provisions of Article 17 of that
directive without altering the substance thereof, annul
Article 17 in its entirety;

— order the European Parliament and the Council of the
Euro