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Court of Justice EU, 21 july 2016,  EUIPO v Grau 
Ferrer 
 

 
 
LITIGATION 
 
Rule 50 of the Implementing Regulation cannot give 
discretion to the Boards of Appeal to additional 
evidence. 
• The article contains a rule that applies 
horizontally 
27 As the Advocate General observed, in paragraphs 55 
and 57 of his Opinion, Article 76(2) of Regulation No 
207/2009 should be interpreted in the same way in 
relation to proof of the existence, validity and scope of 
protection of a trade mark since that provision contains 
a rule which applies horizontally within the scheme of 
that regulation, inasmuch as it applies irrespective of 
the nature of the proceedings concerned. It follows that 
Rule 50 of the Implementing Regulation cannot be 
interpreted as meaning that it extends the discretion of 
the Boards of Appeal to additional evidence. 
 
Error in law by the General Court with regards to 
the discretion regarding additional evidence. 
• It must be stated that the General Court erred in 
law in paragraphs 45, 46 and 48 of the judgment 
under appeal by holding that the Board of Appeal 
had failed to exercise the discretion conferred on it 
to decide whether or not it was appropriate to take 
additional evidence into consideration 
 
Judgment of the General Court regarding a breach 
of art. 76(2) of the Regulation 207/2009 
• Judgment is justified on other grounds. 
29 However, it must be recalled that it follows from 
settled case-law of the Court of Justice that where the 
grounds of a judgment of the General Court disclose an 
infringement of EU law but the operative part of the 
judgment is shown to be well founded for other legal 
reasons, the appeal must be dismissed (see, in 
particular, judgments of 15 December 1994 in Finsider 
v Commission, C‑320/92 P, EU:C:1994:414, paragraph 
37; 16 December 1999 in CES v E, C‑150/98 P, 
EU:C:1999:616, paragraph 17, and 13 July 2000 in 
Salzgitter v Commission, C‑210/98 P, EU:C:2000:397, 
paragraph 58). 
30 That is the position in the present case. The General 
Court did not uphold the only plea under consideration, 
but also relied on the fact that the Board of Appeal had 
rejected the evidence at issue without examining 

whether it could be regarded as being ‘supplementary’. 
By failing to undertake that examination, the Board of 
Appeal did in fact infringe Article 76(2) of Regulation 
No 207/2009 as the General Court held. 
 
Source: curia.europa.eu 
 
Court of Justice EU, 21 july 2016 
(…) 
JUDGMENT OF THE COURT (First Chamber) 
21 July 2016 (*) 
(Appeal — EU trade mark — Regulation (EC) No 
207/2009 — Article 76(2) — Regulation (EC) No 
2868/95 — Rule 50(1), third subparagraph — 
Figurative mark — Opposition by the proprietor of the 
earlier trade mark — Proof of the existence, validity 
and extent of the protection of the earlier trade mark — 
Consideration by the Board of Appeal of evidence 
submitted out of time — Rejection of the opposition by 
the Board of Appeal) 
In Case C‑597/14 P, 
APPEAL under Article 56 of the Statute of the Court of 
Justice of the European Union, brought on 22 
December 2014, 
European Union Intellectual Property Office (EUIPO), 
represented by S. Palmero Cabezas and A. Folliard-
Monguiral, acting as Agents, 
Applicant, 
the other parties to the proceedings being: 
Xavier Grau Ferrer, residing in Caldes de Montbui 
(Spain), 
applicant at first instance, 
Juan Cándido Rubio Ferrer, 
Alberto Rubio Ferrer,  
residing in Xeraco (Spain), 
interveners at first instance, 
THE COURT (First Chamber), 
composed of R. Silva de Lapuerta, President of the 
Chamber, J.-C. Bonichot, C.G. Fernlund, S. Rodin 
(Rapporteur) and E. Regan, Judges, 
Advocate General: M. Szpunar, 
Registrar: M. Ferreira, Principal Administrator, 
having regard to the written procedure and further to 
the hearing on 21 October 2015, 
after hearing the Opinion of the Advocate General at 
the sitting on 13 January 2016, 
gives the following 
Judgment 
1 By its appeal, the European Union Intellectual 
Property Office (EUIPO) seeks to have set aside the 
judgment of the General Court of the European Union 
of 24 October 2014 in Grau Ferrer v OHIM — Rubio 
Ferrer (Bugui va) (T‑543/12, not published, 
EU:T:2014:911) (‘the judgment under appeal’), by 
which it annulled the decision of the Fourth Board of 
Appeal of EUIPO of 11 October 2012 (Joined Cases R 
274/2011-4 and R 520/2011-4) relating to opposition 
proceedings between Mr Xavier Grau Ferrer, on one 
hand, and Messrs Juan Cándido Rubio Ferrer and 
Alberto Rubio Ferrer, on the other, (‘the contested 
decision’). 
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 Legal context 
Regulation (EC) No 207/2009 
2 Council Regulation (EC) No 40/94 of 20 December 
1993 on the Community trade mark (OJ 1994 L 11, p. 
1) was codified by Council Regulation (EC) No 
207/2009 of 26 February 2009 on the Community trade 
mark (OJ 2009 L 78, p. 1).  
3 Article 15(1) of Regulation No 207/2009, entitled 
‘Use of EU trade marks’, provides: 
‘If, within a period of five years following registration, 
the proprietor has not put the EU trade mark to 
genuine use in the Union in connection with the goods 
or services in respect of which it is registered, or if 
such use has been suspended during an uninterrupted 
period of five years, the EU trade mark shall be subject 
to the sanctions provided for in this Regulation, unless 
there are proper reasons for non-use.  
The following shall also constitute use within the 
meaning of the first subparagraph:  
(a) use of the EU trade mark in a form differing in 
elements which do not alter the distinctive character of 
the mark in the form in which it was registered;…’ 
4 Article 41(3) of that regulation, which governs the 
filing of an opposition to the registration of an EU trade 
mark, provides:  
‘Opposition must be expressed in writing and must 
specify the grounds on which it is made. … Within a 
period fixed by the Office, the opponent may submit in 
support of his case facts, evidence and arguments.’  
5 Article 76(2) of that regulation, entitled ‘Examination 
of the facts by the Office of its own motion’, provides:  
‘The Office may disregard facts or evidence which are 
not submitted in due time by the parties concerned.’  
The Implementing Regulation 
6 Rule 15(2) of Commission Regulation (EC) No 
2868/95 of 13 December 1995 implementing 
Regulation No 40/94 (OJ 1995 L 303, p. 1) as amended 
by Commission Regulation (EC) No 1041/2005 of 29 
June 2005 (OJ 2005 L 172, p. 4) (‘the Implementing 
Regulation’), entitled ‘Notice of opposition’, states:  
‘The notice of opposition shall contain: … 
(b) a clear identification of the earlier trade mark or 
earlier right on which the opposition is based, namely:  
(i) where the opposition is based on an earlier mark 
within the meaning of Article 8(2)(a) or (b) of 
[Regulation No 40/94, the wording of which is identical 
to that of Article 8(2)(a) and (b) of Regulation No 
207/2009] or where the opposition is based on Article 
8(3) of [Regulation No 40/94, the wording of which is 
identical to that of Article 8(3) of Regulation No 
207/2009], the indication of the file number or 
registration number of the earlier mark, the indication 
whether the earlier mark is registered or an application 
for registration, as well as the indication of the 
Member States including, where applicable, the 
Benelux, in or for which the earlier mark is protected, 
or, if applicable, the indication that it is an EU trade 
mark;… 
(e) a representation of the earlier mark as registered or 
applied for; if the earlier mark is in colour, the 
representation shall be in colour;…’ 

7 Rule 19 of the Implementing Regulation, entitled 
‘Substantiation of the opposition’, provides: 
‘1. The Office shall give the opposing party the 
opportunity to present the facts, evidence and 
arguments in support of his opposition or to complete 
any facts, evidence or arguments that have already 
been submitted pursuant to Rule 15(3), within a time 
limit specified by it and which shall be at least 2 
months starting on the date on which the opposition 
proceedings shall be deemed to commence in 
accordance with Rule 18(1).  
2. Within the period referred to in paragraph 1, the 
opposing party shall also file proof of the existence, 
validity and scope of protection of his earlier mark or 
earlier right, as well as evidence proving his 
entitlement to file the opposition. In particular, the 
opposing party shall provide the following evidence:  
(a) if the opposition is based on a trade mark which is 
not an EU trade mark, evidence of its filing or 
registration, by submitting: … 
(ii) if the trade mark is registered, a copy of the 
relevant registration certificate and, as the case may 
be, of the latest renewal certificate, showing that the 
term of protection of the trade mark extends beyond the 
time limit referred to in paragraph 1 and any extension 
thereof, or equivalent documents emanating from the 
administration by which the trade mark was registered; 
…’ 
8 Under the heading ‘Examination of the opposition’, 
Rule 20(1) of that regulation provides: 
‘If until expiry of the period referred to in Rule 19(1) 
the opposing party has not proven the existence, 
validity and scope of protection of his earlier mark or 
earlier right, as well his entitlement to file the 
opposition, the opposition shall be rejected as 
unfounded.’ 
9 According to Rule 50(1), third subparagraph, of that 
regulation: 
‘Where the appeal is directed against a decision of an 
Opposition Division, the Board shall limit its 
examination of the appeal to facts and evidence 
presented within the time limits set in or specified by 
the Opposition Division in accordance with the 
Regulation and these Rules, unless the Board considers 
that additional or supplementary facts and evidence 
should be taken into account pursuant to Article 74(2) 
of [Regulation No 40/94, the wording of which is 
identical to that of Article 76(2) of Regulation No 
207/2009].’  
Background to the dispute 
10 The General Court summarised the facts giving rise 
to the dispute as follows: 
‘1. On 23 October 2008, the interveners, Juan Cándido 
Rubio Ferrer and Alberto Rubio Ferrer, filed an 
application for registration of an EU figurative mark 
with [EUIPO], pursuant to Regulation [No 40/94, 
codified by Regulation No 207/2009]. 
2. Registration as a mark was sought for the following 
figurative sign: … 
3. The goods and services in respect of which 
registration was applied for are in Classes 31, 35 and 
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39 of the Nice Agreement concerning the International 
Classification of Goods and Services for the Purposes 
of the Registration of Marks of 15 June 1957, as 
revised and amended …… 
5 On 10 August 2009, [Mr] Grau Ferrer filed a notice 
of opposition, pursuant to Article 41 of Regulation No 
207/2009, to registration of the EU figurative trade 
mark applied for in respect of the goods and services 
referred to in paragraph 3 above.  
6 The opposition was based on the following earlier 
figurative marks:  
– Spanish registration No 2600724 of the figurative 
sign applied for on 8 June 2004 and registered on 22 
November 2004 for all the goods in class 31:… 
– European Union registration No 2087534 of the 
figurative sign below, applied for on 14 February 2001 
and registered on 14 June 2002 for the goods and 
services in the following classes: 
– Class 31: … 
– Class 32: … 
– Class 39: …… 
8. On 21 December 2010, the Opposition Division 
partially upheld the opposition. First, it held that [Mr 
Grau Ferrer] had not provided any documents 
representing the earlier Spanish figurative mark as 
registered within the period prescribed for that purpose 
… Therefore, it rejected the opposition based on the 
earlier Spanish figurative mark on the ground that its 
existence and validity had not been sufficiently 
substantiated within the period prescribed. Second, it 
upheld the opposition based on the earlier EU mark … 
It considered, first of all, that the evidence of genuine 
use of the earlier EU mark had been adduced …  
9 On 10 February 2011, [Mr Grau Ferrer] filed a 
notice of appeal (R 520/2011-4) and on 14 February 
2011, the interveners [Messrs Rubio Ferrer] filed a 
notice of appeal (R 274/2011-4) with EUIPO, pursuant 
to Articles 58 to 64 of Regulation No 207/2009, against 
the Opposition Division’s decision.  
10 By decision of 11 October 2012 …, the Fourth 
Board of Appeal of EUIPO upheld the appeal in Case 
R 274/2011-4 and rejected the appeal in Case R 
520/2011-4. Essentially, first, it confirmed the 
Opposition Division’s decision according to which the 
evidence of the existence of the earlier Spanish 
figurative mark had not been produced. Second, it held 
that the evidence produced was not sufficient to show 
that the earlier EU mark had, during the relevant 
period, been put to genuine use in the form under 
which it was registered or in a form which does not 
alter its distinctive character for one of the goods for 
which it was registered. Therefore, it annulled the 
Opposition Division’s decision of 21 December 2010 
and rejected the opposition in its entirety.’ 
The proceedings before the General Court and the 
judgment under appeal 
11 By application lodged at the Registry of the General 
Court on 18 December 2012 (Case T‑543/12), Mr Grau 
Ferrer brought an action for the annulment of the 
contested decision. 

12 In support of his action, Mr Grau Ferrer relied on 
three pleas based, first, on the infringement of Articles 
75 and 76(2) of Regulation No 207/2009 and Rule 50 
of the Implementing Regulation, second, the genuine 
use of the earlier EU figurative mark No 2087534 
registered by Mr Grau Ferrer on 14 June 2002 (‘the 
earlier mark’) and, third, the likelihood of confusion 
between the earlier mark and the earlier Spanish 
figurative mark, on the one hand, and the EU figurative 
mark for which registration was sought by Messrs 
Rubio Ferrer, on the other. 
13 The General Court upheld the action for annulment 
holding, in paragraph 48 of the judgment under appeal, 
that the Board of Appeal of EUIPO had failed to 
exercise its discretion or to give reasons for its refusal 
to take account of the earlier Spanish mark and, in 
paragraphs 86 and 87 of the judgment under appeal, 
that the documents produced before the Board of 
Appeal contained a sign which only differed from the 
earlier mark by negligible elements, so that they point 
to genuine use of that mark. 
14 The General Court held that the remainder of the 
pleas put forward by Mr Grau Ferrer were irrelevant or 
unfounded. 
15 Accordingly, the General Court annulled the 
contested decision.  
Forms of order sought 
16 By its appeal, EUIPO claims that the Court should:  
– set aside the judgment under appeal and to rule itself 
on the substance of the case or to refer it back to the 
General Court, and 
– order Mr Grau Ferrer to pay the costs. 
17 No other parties to the proceedings submitted any 
pleadings before the Court. 
The appeal 
18 In support of its appeal, EUIPO raises three grounds 
of appeal based on the infringement of Article 76(2) of 
Regulation No 207/2009, Rule 50(1), third 
subparagraph, of the Implementing Regulation, and 
Article 15(1), second subparagraph, point (a), of 
Regulation No 207/2009 respectively. 
The second ground of appeal 
19 By its second ground of appeal, which it is 
appropriate to examine first, EUIPO argues essentially 
that, in paragraphs 45 to 48 of the judgment under 
appeal, the General Court erred in law by holding that 
the Board of Appeal had discretion deriving from Rule 
50(1), third subparagraph, of the Implementing 
Regulation and Article 76(2) of Regulation No 
207/2009 ‘independently of whether the late evidence 
was supplementary’ or not, and consequently that it 
also had discretion as regards ‘additional’ evidence. 
20 In paragraph 45 of the judgment under appeal, the 
General Court stated that the case-law of the Court 
concerning the discretion of the Board of appeal and 
the grounds for taking into consideration late evidence 
makes no distinction between additional and 
supplementary evidence, then, in paragraph 46 of that 
judgment, it dismissed the argument according to 
which the Board of Appeal was not entitled to taken 
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into consideration the evidence submitted by Mr Grau 
Ferrer since it was additional evidence. 
21 The General Court held essentially, in paragraph 48 
of the judgment under appeal, that the Board of Appeal 
had discretion and had an obligation to give reasons for 
its refusal without distinguishing between ‘additional’ 
evidence and ‘supplementary’ evidence. 
22 EUIPO maintains that the discretion and the 
obligation to state reasons do not concern additional 
evidence. In support of that argument, it points out the 
differences between the various language versions of 
the judgment of 3 October 2013 in Rintisch v OHIM (C
‑120/12 P, EU:C:2013:638); 3 October 2013 in 
Rintisch v OHIM (C‑121/12 P, EU:C:2013:639); and 
3 October 2013 in Rintisch v OHIM (C‑122/12 P, 
EU:C:2013:628). According to EUIPO, on the basis of 
Article 42(2) of Regulation No 207/2009 and Rule 
20(1) of the Implementing Regulation, in the absence 
of complete proof before the Opposition Division, the 
opposition is to be dismissed without being examined 
as to the substance. Therefore, it would be impossible 
to reopen the possibility of opposition at Board of 
Appeal level.  
23 As far as concerns the wording of Rule 50(1), third 
subparagraph, of the Implementing Regulation, it must 
be observed that the French language version is 
different from the Spanish, German and English 
versions in one fundamental respect. Whereas the latter 
versions provide that the Board of Appeal must take 
into consideration only additional or supplementary 
facts and evidence, the French version describes that 
evidence as ‘nouveaux ou supplémentaires’. 
24 According to settled case-law, provisions of EU law 
must be interpreted and applied uniformly in the light 
of the versions existing in all the languages of the 
European Union. Where there is divergence between 
the various language versions of an EU legislative text, 
the provision in question must be interpreted by 
reference to the purpose and general scheme of the 
rules of which it forms part (see, to that effect, 
judgments of 15 November 2012 in Kurcums Metal, C
‑558/11, EU:C:2012:721, paragraph 48, and 9 April 
2014 in GSV, C‑74/13, EU:C:2014:2058, paragraph 
27).  
25 In that connection, it must be recalled that Article 
76(2) of Regulation No 207/2009, which constitutes the 
legal basis for Rule 50 of the Implementing Regulation, 
provides that the Office may disregard facts or 
evidence which are not submitted in due time by the 
parties concerned. 
26 The Court has held that, when no proof of use of the 
mark concerned is submitted within the time limit set 
by the Office, the opposition must automatically be 
rejected by it. However, when evidence is produced 
within the time limit set by the Office, the production 
of supplementary evidence remains possible (see, to 
that effect, judgment of 18 July 2013 in New Yorker 
SHK Jeans v OHIM, C‑621/11 P, EU:C:2013:484, 
paragraphs 28 and 30). 

27 As the Advocate General observed, in paragraphs 55 
and 57 of his Opinion, Article 76(2) of Regulation No 
207/2009 should be interpreted in the same way in 
relation to proof of the existence, validity and scope of 
protection of a trade mark since that provision contains 
a rule which applies horizontally within the scheme of 
that regulation, inasmuch as it applies irrespective of 
the nature of the proceedings concerned. It follows that 
Rule 50 of the Implementing Regulation cannot be 
interpreted as meaning that it extends the discretion of 
the Boards of Appeal to additional evidence. 
28 It must be stated that the General Court erred in law 
in paragraphs 45, 46 and 48 of the judgment under 
appeal by holding that the Board of Appeal had failed 
to exercise the discretion conferred on it to decide 
whether or not it was appropriate to take additional 
evidence into consideration. 
29 However, it must be recalled that it follows from 
settled case-law of the Court of Justice that where the 
grounds of a judgment of the General Court disclose an 
infringement of EU law but the operative part of the 
judgment is shown to be well founded for other legal 
reasons, the appeal must be dismissed (see, in 
particular, judgments of 15 December 1994 in Finsider 
v Commission, C‑320/92 P, EU:C:1994:414, paragraph 
37; 16 December 1999 in CES v E, C‑150/98 P, 
EU:C:1999:616, paragraph 17, and 13 July 2000 in 
Salzgitter v Commission, C‑210/98 P, EU:C:2000:397, 
paragraph 58). 
30 That is the position in the present case. The General 
Court did not uphold the only plea under consideration, 
but also relied on the fact that the Board of Appeal had 
rejected the evidence at issue without examining 
whether it could be regarded as being ‘supplementary’. 
By failing to undertake that examination, the Board of 
Appeal did in fact infringe Article 76(2) of Regulation 
No 207/2009 as the General Court held. 
31 In those circumstances, and without its being 
necessary to consider the other pleas in law advanced 
by EUIPO in support of its appeal, the appeal must be 
dismissed in its entirety. 
Costs 
32 Under Article 137 of the Rules of Procedure of the 
Court of Justice, which is applicable to the procedure 
on appeal pursuant to Article 184(2) thereof, the 
unsuccessful party is to be ordered to pay the costs if 
they have been applied for in the successful party’s 
pleadings. Since EUIPO has been unsuccessful, it must 
be ordered to bear its own costs. 
On those grounds, the Court (First Chamber) hereby: 
1. Dismisses the appeal; 
2. Orders the European Union Intellectual Property 
Office (EUIPO) to pay the costs. 
[Signatures] 
 
OPINION OF ADVOCATE GENERAL  
SZPUNAR 
delivered on 13 January 2016 (1) 
Case C‑597/14 P 
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Office for Harmonisation in the Internal Market (Trade 
Marks and Designs) (OHIM) 
v 
Xavier Grau Ferrer 
(Appeal — Community trade mark — Opposition by 
the proprietor of an earlier trade mark — Proof of the 
existence, validity and scope of protection of the earlier 
trade mark — Account taken by the Board of Appeal of 
evidence submitted out of time — Regulation (EC) No 
207/2009 — Article 74(2) — Regulation (EC) No 
2868/95 — Third subparagraph of Rule 50(1)) 
I – Introduction 
1. By its appeal, the Office for Harmonisation in the 
Internal Market (Trade Marks and Designs) (OHIM) 
asks the Court to set aside the judgment of the General 
Court of the European Union of 24 October 2014 in 
Grau Ferrer v OHIM — Rubio Ferrer (Bugui va), (2) 
by which that court upheld the action for annulment of 
the decision of the Fourth Board of Appeal of OHIM 
relating to opposition proceedings between Mr Xavier 
Grau Ferrer, on the one hand, and Messrs J.C. Rubio 
Ferrer and A. Rubio Ferrer, on the other. (3) 
2. Among other matters, this appeal raises an important 
point of procedure in relation to OHIM’s practice, 
namely the scope of the discretion of the Boards of 
Appeal in the event of the admission of evidence 
submitted out of time, in accordance with Article 76(2) 
of Regulation (EC) No 207/2009. (4) 
3. This issue, which the Court has already had occasion 
to examine, (5) once again raises questions relating to 
both case-law and legislation. 
II – Legal framework 
A – Regulation No 207/2009 
4. Article 41(3) of Regulation No 207/2009, which 
governs the filing of an opposition to the registration of 
a Community trade mark, provides: 
‘Opposition must be expressed in writing and must 
specify the grounds on which it is made. … Within a 
period fixed by [OHIM], the opponent may submit in 
support of his case facts, evidence and arguments.’ 
5. Article 76(2) of that regulation provides: 
‘[OHIM] may disregard facts or evidence which are not 
submitted in due time by the parties concerned.’ 
B – Regulation (EC) No 2868/95 
6. Rule 15(2) of Regulation (EC) No 2868/95 (6) 
provides: 
‘The notice of opposition shall contain … 
(b) a clear identification of the earlier trade mark or 
earlier right on which the opposition is based, namely: 
(i) … the indication of the file number or registration 
number of the earlier mark, the indication whether the 
earlier mark is registered or an application for 
registration, as well as the indication of the Member 
States including, where applicable, the Benelux, in or 
for which the earlier mark is protected, or, if 
applicable, the indication that it is a Community trade 
mark; 
 … 
(e) a representation of the earlier mark as registered or 
applied for; if the earlier mark is in colour, the 
representation shall be in colour; …’ 

7. Rule 19 of that regulation provides: 
‘1. The Office shall give the opposing party the 
opportunity to present the facts, evidence and 
arguments in support of his opposition … within a 
time-limit specified by it and which shall be at least 2 
months starting on the date on which the opposition 
proceedings shall be deemed to commence … 
2. Within the period referred to in paragraph 1, the 
opposing party shall also file proof of the existence, 
validity and scope of protection of his earlier mark or 
earlier right, as well as evidence proving his 
entitlement to file the opposition. In particular, the 
opposing party shall provide the following evidence: 
(a) if the opposition is based on a trade mark which is 
not a Community trade mark, evidence of its filing or 
registration, by submitting:… 
(ii) if the trade mark is registered, a copy of the 
relevant registration certificate and, as the case may 
be, of the latest renewal certificate, showing that the 
term of protection of the trade mark extends beyond the 
time-limit referred to in paragraph 1 and any extension 
thereof, or equivalent documents emanating from the 
administration by which the trade mark was 
registered;…’ 
8. Rule 20(1) of the same regulation provides: 
‘If until expiry of the period referred to in Rule 19(1) 
the opposing party has not proven the existence, 
validity and scope of protection of his earlier mark … 
the opposition shall be rejected as unfounded.’ 
9. The third subparagraph of Rule 50(1) of Regulation 
No 2868/95 provides: 
‘Where the appeal is directed against a decision of an 
Opposition Division, the Board shall limit its 
examination of the appeal to facts and evidence 
presented within the time-limits set in or specified by 
the Opposition Division in accordance with the 
Regulation and these Rules, unless the Board considers 
that additional or supplementary facts and evidence 
should be taken into account pursuant to Article 
[76](2) of … Regulation [No 207/2009].’ 
III – Background to the dispute 
10. On 23 October 2008, Messrs J.C. Rubio Ferrer and 
A. Rubio Ferrer filed with OHIM an application for 
registration of a Community trade mark consisting of a 
figurative sign including the word elements ‘Bugui va’ 
in respect of certain goods and services falling within 
classes 31, 35 and 39 of the Nice Agreement 
Concerning the International Classification of Goods 
and Services for the Purposes of the Registration of 
Marks of 15 June 1957, as revised and amended (‘the 
Nice Agreement’). 
11. On 10 August 2009, Mr Grau Ferrer filed a notice 
of opposition to registration of that mark which was 
based on two earlier trade marks, each consisting of 
figurative signs including the word element ‘Bugui’: 
– Spanish trade mark No 2600724, registered for all the 
goods in class 31 of the Nice Agreement; and 
– Community trade mark No 2087534, registered for 
goods and services in classes 31, 32 and 39 of the Nice 
Agreement. 
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12. On 21 December 2010, the Opposition Division of 
OHIM partially upheld the opposition. 
13. On the one hand, it rejected the opposition based on 
the Spanish trade mark after finding that the applicant 
had not produced any document containing a 
representation of that trade mark and, therefore, any 
proof of its existence within the prescribed time-limit. 
On the other hand, it partially upheld the opposition 
based on the Community trade mark, on the ground 
that, in the case of some of the goods in respect of 
which registration had been sought, there was a 
likelihood of confusion with the trade mark applied for. 
14. Two appeals against that decision were filed on 10 
and 14 February 2011 respectively by Mr Grau Ferrer 
and Messrs J.C. Rubio Ferrer and A. Rubio Ferrer. 
15. By the decision at issue, the Fourth Board of 
Appeal of OHIM upheld the appeal filed by Messrs 
J.C. Rubio Ferrer and A. Rubio Ferrer and dismissed 
the appeal filed by Mr Grau Ferrer. 
16. With regard to the opposition based on the Spanish 
trade mark, the Board of Appeal confirmed the 
Opposition Division’s decision that proof of the 
existence of that trade mark had not been furnished. 
17. As for the opposition based on the Community 
trade mark, it took the view, contrary to the Opposition 
Division, that the evidence produced was not sufficient 
to demonstrate that that trade mark had been put to 
genuine use in a form which does not alter its 
distinctive character. It therefore annulled the 
Opposition Division’s decision and rejected the 
opposition filed by Mr Grau Ferrer in its entirety. 
IV – The judgment under appeal 
18. By application lodged at the Registry of the General 
Court on 18 December 2012, Mr Grau Ferrer brought 
an action for the annulment of the decision at issue. 
19. In support of that action, he raised three pleas in 
law alleging, first, infringement of Articles 75 and 76 
of Regulation No 207/2009 and Rule 50 of Regulation 
No 2868/95; secondly, incorrect assessment of the 
genuine use of the earlier Community trade mark; and, 
thirdly, incorrect assessment of the likelihood of 
confusion. 
20. The General Court upheld the first plea in law, in 
paragraphs 17 to 52 of the judgment under appeal, on 
the ground that, so far as concerns the opposition based 
on the Spanish trade mark, the Board of Appeal failed 
to exercise its discretion under Article 76(2) of 
Regulation No 207/2009 and the third subparagraph of 
Rule 50(1) of Regulation No 2868/95. 
21. The General Court held that the Board of Appeal 
had to decide, in a reasoned manner, whether it was 
necessary to take into account the evidence of the 
validity of the earlier Spanish trade mark even though 
that evidence had been furnished for the first time 
before it and, therefore, out of time. 
22. As regards the effects of that procedural 
infringement, the General Court stated that it was not 
for it to examine, for the first time, whether it was 
necessary to take into account the evidence of the 
validity of the earlier trade mark which had been 
submitted out of time, it being for the Board of Appeal 

to make that assessment in the decision that it would 
give following the annulment of the contested decision. 
23. Furthermore, the General Court also upheld the 
third complaint raised under the second plea in law, in 
paragraphs 72 to 88 of the judgment under appeal, after 
finding, with regard to the opposition based on the 
earlier Community trade mark, that the proof of 
genuine use adduced by Mr Grau Ferrer before OHIM 
was sufficient, since it related to signs which were 
broadly equivalent to that earlier trade mark as 
registered. 
24. The General Court therefore annulled the decision 
at issue, without needing to examine the third plea in 
law. 
V – Forms of order sought by the parties 
25. By its appeal, OHIM claims that the Court should 
set aside the judgment under appeal and, if the appeal is 
upheld, dismiss the action against the decision at issue 
or, failing that, refer the case back to the General Court 
and order Mr Grau Ferrer to pay the costs. The other 
parties to the proceedings before the General Court did 
not set out the forms of order sought. 
VI – Analysis 
26. OHIM raises three grounds of appeal. 
27. The first and second grounds allege infringement, 
in two different respects, of the provisions conferring 
on the Board of Appeal the discretion to admit 
evidence submitted out of time, namely Article 76(2) of 
Regulation No 207/2009 and the third subparagraph of 
Rule 50(1) of Regulation No 2868/95. 
28. I shall focus my analysis on those two grounds of 
appeal. The third ground, alleging infringement of 
point (a) of the second subparagraph of Article 15(1) of 
Regulation No 207/2009, must, for the reasons that I 
shall set out briefly at length, be dismissed at the outset 
as inadmissible. 
A – The statement of grounds for the judgment 
under appeal 
29. As a preliminary point, I would submit that, in my 
view, the Court must find of its own motion that the 
grounds contained in paragraphs 43 to 46 of the 
judgment under appeal, to which the first and second 
grounds of appeal refer, are vitiated by defective 
reasoning. 
30. By those grounds, the General Court responded to 
OHIM’s argument that the Board of Appeal is justified 
in not exercising its discretion where the material 
submitted out of time is entirely new and not merely 
supplementary. 
31. The General Court finds in this regard that the 
Board of Appeal refused to admit the document in 
question ‘without examining whether it was new or 
supplementary’ (paragraph 43 of the judgment under 
appeal) and, furthermore, that that material was not 
‘entirely new’ (paragraph 44 of that judgment). Next, 
the General Court finds that, ‘moreover, whether [the 
document in question] was supplementary or not’, the 
Board of Appeal still had discretion to admit it 
(paragraph 45) and dismisses OHIM’s argument that 
that discretion does not extend to new evidence 
(paragraph 46 of the judgment). 
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32. I note that the reasoning set out in the judgment 
under appeal does not make clear in what is the logical 
order those grounds. 
33. Thus, on the one hand, the General Court criticises 
the Board of Appeal for having refused to admit the 
document in question without examining whether it 
was ‘new or supplementary’, and observes that that 
document was not ‘entirely new’ (paragraphs 43 and 44 
of the judgment under appeal). On the other hand, the 
General Court states that, ‘moreover’, that question is 
irrelevant because the provisions relied on apply 
‘whether the document is supplementary or not’ and 
also cover ‘new evidence’ (paragraphs 45 and 46 of the 
judgment). 
34. Since those two grounds are contradictory, the view 
cannot be taken that one of them is decisive and the 
other incidental. 
35. The General Court failed to give an unambiguous 
response to OHIM’s argument that the Boards of 
Appeal have no discretion in relation to new evidence 
and, therefore, failed to spell out the content of the 
procedural rule that it intended to apply. 
36. I would none the less make the point that the 
judgment under appeal need not be set aside on account 
of defective reasoning if the operative part of that 
judgment appears founded on other legal grounds. (7) 
In my view, that is the case here. (8) 
B – Infringement of Article 76(2) of Regulation No 
207/2009 and the third subparagraph of Rule 50(1) 
of Regulation No 2868/95 (first and second grounds 
of appeal) 
37. By its first plea, OHIM submits that the General 
Court relied on erroneous criteria in finding that the 
document submitted out of time was not ‘entirely new’ 
(paragraphs 43 and 44 of the judgment under appeal). 
By its second ground of appeal, OHIM criticises the 
reasoning in the judgment under appeal to the effect 
that the Board of Appeal had discretion to admit the 
document submitted out of time, whether it was new or 
not (paragraphs 45 and 46 of the judgment). 
38. I propose to reverse the order of those grounds of 
appeal and to examine first the issue of whether, in 
opposition proceedings, the Boards of Appeal have 
discretion to take account of evidence that is entirely 
new. 
1. Reminder of case-law 
39. The exchange of argument and evidence in relation 
to the first and second grounds of appeal relates in 
essence to the interpretation of the judgment in OHIM 
v Kaul (9) and the case-law resulting from that 
judgment. 
40. In that judgment, the Court held that it follows from 
Article 74(2) of Regulation (EC) No 40/94, (10) 
currently Article 76(2) of Regulation No 207/2009, 
that, as a general rule and unless otherwise specified, 
the submission of facts and evidence by the parties 
remains possible after the expiry of the time-limits 
prescribed by that regulation. (11) 
41. That provision does not to confer an unconditional 
right on the party in question, but grants OHIM a broad 
discretion which it is required to exercise, taking into 

account, first, the relevance of the evidence and, 
secondly, the stage of the proceedings and other 
circumstances surrounding its submission. (12) 
42. The failure to exercise that discretion effectively, 
objectively and in a reasoned manner constitutes an 
irregularity which may bring about the annulment of 
the decision. (13) 
43. Article 76(2) of Regulation No 207/2009 applies to 
all the adjudicating bodies within OHIM. 
44. It follows from this that the OHIM Boards of 
Appeal are not, in principle, bound by the time-limits 
set at first instance and may admit evidence submitted 
out of time by virtue of their discretion under Article 
76(2) of Regulation No 207/2009, provided that they 
exercise that discretion effectively, objectively and in a 
reasoned manner. 
45. In the case of opposition proceedings, that 
consideration follows explicitly from the third 
subparagraph of Rule 50(1) of Regulation No 2868/95, 
according to which the Board of Appeal is to limit its 
examination of the appeal to facts and evidence 
presented within the time-limits set at first instance, 
unless it considers that ‘additional or supplementary’ 
(14) facts and evidence should be taken into account 
pursuant to Article 76(2) of Regulation No 207/2009. 
46. The judgment in OHIM v Kaul (15) does not 
address the question of whether the Board of Appeal 
may also accept evidence submitted out of time where 
this constitutes the first offer of evidence, in the sense 
that no relevant evidence has been adduced within the 
time-limit set. 
47. The Court has examined that question in cases 
relating to (i) proof of use of a trade mark and (ii) proof 
of the existence, validity and scope of the protection so 
afforded. 
48. With regard to proof of use, the Court held in its 
judgment in New Yorker SHK Jeans v OHIM (16) that, 
when no proof of use of the trade mark in question is 
submitted within the time-limit set, the opposition must 
automatically be rejected. However, where some 
relevant evidence has been submitted within the time-
limit set, the late submission of additional proof is 
possible and falls within the discretion provided for in 
Article 76(2) of Regulation No 207/2009. 
49. In the judgments in Centrotherm Systemtechnik v 
centrotherm Clean Solutions and Centrotherm 
Systemtechnik v OHIM, (17) the Court adopted the 
same interpretation of Article 76(2) of Regulation No 
207/2009 in relation to the furnishing of proof of use of 
the trade mark in the context of revocation proceedings. 
The Court held that exercise of the discretion at issue is 
subject to the condition that the evidence is 
supplementary and adduced by way of complement to 
the relevant evidence submitted within the time-limit 
set. 
50. With regard to proof of the existence, validity and 
scope of the protection afforded by the trade mark, the 
Court held, in the judgments in Rintisch v OHIM, that 
an OHIM Board of Appeal has the discretion deriving 
from the third subparagraph of Rule 50(1) of 
Regulation No 2868/95 and Article 76(2) of Regulation 
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No 207/2009 to decide whether or not to take into 
account ‘additional or supplementary’ evidence 
submitted out of time. (18) 
51. It should be noted that, in this regard, the Court did 
not endorse the proposal put forward in those cases by 
Advocate General Sharpston, (19) who had highlighted 
the differences between proof of use of a trade mark, 
on the one hand, and proof of the existence, validity 
and scope of protection of a trade mark, on the other. In 
the case of the latter category, the evidentiary threshold 
is laid down in Rule 19 of Regulation No 2868/95, 
which requires in particular that the registration 
certificate of the earlier trade mark be submitted. 
Advocate General Sharpston takes the view that, in the 
case of a document explicitly defined as indispensable 
in an opposition, there is no scope for debating whether 
the late evidence is new or supplementary. The 
document attesting to the earlier trade mark’s 
registration certainly cannot be accepted at the appeal 
stage. 
52. Although it rejected that approach, the Court none 
the less took into account the particular nature of the 
category of proof in question, namely the fact that it 
was constituted by the documents listed in Rule 
19(2)(a)(ii) of Regulation No 2868/95. 
53. The Court stated that, in the case of the category of 
proof in question, the discretion provided for in Article 
76(2) of Regulation No 207/2009 must be exercised 
restrictively, with the result that the late submission of 
evidence may be allowed only if the delay is justified 
by the circumstances, which it is for the person 
concerned to demonstrate. (20) In that regard, the Court 
distanced itself from the approach whereby the 
admission of evidence under Article 76(2) of 
Regulation No 207/2009 is not subject to a requirement 
that the delay be justified. (21) 
2. The scope of the discretion available to the 
Boards of Appeal in relation to evidence that is 
entirely new 
54. According to settled case-law concerning proof of 
use of a trade mark, Article 76(2) of Regulation No 
207/2009 does not allow the Board of Appeal to take 
account of entirely new evidence submitted out of time 
where no relevant evidence has been furnished within 
the time-limit set. 
55. I take the view, as OHIM submits in the present 
appeal, that the provision in question should be 
interpreted in the same way in relation to proof of the 
existence, validity and scope of protection of a trade 
mark. 
56. That approach seems to me to be justified primarily 
by the scheme of the relevant provisions. 
57. After all, Article 76(2) of Regulation No 207/2009 
contains a rule which applies horizontally within the 
scheme of that regulation, inasmuch as it applies 
irrespective of the nature of the proceedings concerned. 
58. I see no reason to draw a distinction based on the 
nature of the proof concerned when it comes to 
applying that rule. 
59. As I see it, there is no relevant difference in this 
regard between the proof of use of a trade mark 

referred to in Rule 22 of Regulation No 2868/95 and 
the proof of the existence, validity and scope of 
protection of a trade mark referred to in Rule 19(2) of 
the same regulation. 
60. Indeed, there is even a degree of overlap between 
those two categories of proof when it comes to 
furnishing proof of a well-known trade mark or a trade 
mark with reputation as referred to in Rule 19(2)(b) and 
(c) of that regulation. The evidence attesting to the 
reputation enjoyed by a trade mark may be identical to 
that intended to prove the use of the trade mark, a fact 
which fully justifies the proposition that the two 
situations should be treated in the same way. 
61. Furthermore, the contention that Article 76(2) of 
Regulation No 207/2009 should interpreted in a 
uniform manner irrespective of the category of proof 
seems to me to be fully corroborated by the purpose of 
that provision. 
62. After all, the provision concerned serves a dual 
purpose. First, it encourages the parties to respect the 
time-limits imposed because, by submitting evidence 
late, they run the risk that that evidence will be 
rejected. Secondly, it preserves OHIM’s discretion to 
take account of relevant evidence, albeit submitted out 
of time, in the interests of legal certainty and sound 
administration. (22) 
63. When exercising that discretion, OHIM must also 
respect the dual function of procedural time-limits, 
which, on the one hand, serve to ensure that the 
proceedings are conducted properly and, on the other 
hand, provide a means of securing respect for the rights 
of the defence in inter partes proceedings. 
64. In my view, all of those considerations are equally 
applicable both to proof of use of a trade mark and to 
proof of the existence, validity and scope of the 
protection so afforded. 
65. After all, the very possibility of admitting new 
evidence of the existence, validity and scope of the 
earlier right at the appeal stage in circumstances where 
no relevant evidence had been submitted within the 
time-limit initially set for that purpose would 
significantly detract from the incentive for the party in 
question to comply with that time-limit. 
66. What is more, the admission of evidence submitted 
out of time in such circumstances would bring about a 
significant imbalance between the parties, since it 
would enable the opposing party to defer, to the appeal 
stage, the exchange of argument and evidence relating 
to the existence, validity and scope of the protection 
afforded by its earlier right. 
67. Thus, other than at the risk of calling into question 
the system of procedural time-limits, which serves inter 
alia to establish a balance between the parties, evidence 
that is entirely new cannot, in my opinion, be admitted 
at the appeal stage. 
68. Lastly, it is necessary to examine whether that 
solution is indeed compatible with the principles 
underlying the judgments in Rintisch v OHIM. (23) 
69. In those judgments, the Court held that, so far as 
concerns proof of validity of the earlier trade mark, 
Article 76(2) of Regulation No 207/2009 gives the 
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Board of Appeal discretion to decide whether or not to 
take into account ‘additional or supplementary’ facts 
and evidence not presented within the time-limit set. 
(24) 
70. The first point I would make is that the version of 
the judgments in Rintisch v OHIM (25) in the language 
of the case, English, like most of the other language 
versions (with the exception, if I am not mistaken, of 
the Spanish, French, Romanian and Finnish versions), 
refers not to ‘new or supplementary’ but to ‘additional 
or supplementary’ facts and evidence. (26) 
71. That divergence between the various language 
versions of the relevant paragraphs of the judgments in 
Rintisch v OHIM, (27) which stems from the same 
divergence between the language versions of the third 
subparagraph of Rule 50(1) of Regulation No 2868/95, 
may seem to cast doubt on the proposition that that 
provision does not allow the Boards of Appeal to admit 
evidence submitted out of time even where that 
evidence is entirely new. 
72. That is not the case, however. 
73. It is settled case-law that the wording used in one 
language version of a provision of EU law cannot serve 
as the sole basis for interpretation. In the event of 
divergence between the language versions, the 
provision in question must be interpreted uniformly and 
by reference to the purpose and general scheme of the 
rules. (28) 
74. In this instance, the third subparagraph of Rule 
50(1) of Regulation No 2868/95, which is applicable to 
opposition proceedings, refers only to Article 76(2) of 
Regulation No 207/2009. Since it is a provision of an 
implementing regulation, Rule 50 is not therefore the 
source of the discretion at issue and cannot expand the 
scope of the discretion exercised by the Boards of 
Appeal under Article 76(2) of Regulation No 207/2009. 
75. As I have already submitted, taking into account its 
purpose and its context, that latter provision must be 
interpreted in a uniform manner, irrespective of the 
nature of the proof in question. 
76. Consequently, the divergence between the language 
versions of the third subparagraph of Rule 50(1) of 
Regulation No 2868/95, since it also affects the 
relevant paragraphs of the judgments in Rintisch v 
OHIM, (29) must be resolved to the effect that the 
discretion enjoyed by the Boards of Appeal under 
Article 76(2) of Regulation No 207/2009 applies only 
to the taking into account of supplementary evidence 
and does not extend to the situation where no relevant 
evidence had been submitted within the time-limit set. 
3. Application of that interpretation to the analysis 
of the second ground of appeal 
77. By its second plea, OHIM submits that the General 
Court committed an error of law in finding, in 
paragraphs 45 and 46 of the judgment under appeal, 
that Article 76(2) of Regulation No 207/2009 gave the 
Board of Appeal a discretion even in relation to new 
evidence. 
78. In the light of my foregoing observations, the 
position thus adopted by OHIM is well-founded. 

79. Consequently, the judgment under appeal is vitiated 
by an error in law in so far as the General Court held, in 
paragraphs 45 and 46 of that judgment, that the 
discretion at issue is exercisable whether or not the 
evidence is supplementary and also extends to new 
evidence. 
80. I would recall, however, that, in accordance with 
settled case-law, if the grounds of a judgment of the 
General Court disclose an infringement of EU law but 
the operative part is shown to be well-founded on other 
legal grounds, such an infringement is not such as to 
cause the judgment to be set aside. (30) 
81. I note in this regard that the General Court did not 
uphold the first plea in law raised in the application at 
first instance solely on the basis of the ground at issue, 
but also relied on the fact that the Board of Appeal had 
rejected the evidence in question without examining 
whether it could be regarded as ‘complementary’ 
(paragraph 43 of the judgment under appeal). 
82. According to the approach I have just outlined, the 
Board of Appeal, in order to comply with Article 76(2) 
of Regulation No 207/2009 in the present case, should 
have examined whether the evidence submitted out of 
time could be regarded as being supplementary. 
83. In so far as it failed to examine whether the late 
evidence at issue was supplementary, the Board of 
Appeal infringed Article 76(2) of Regulation 76(2) of 
Regulation No 207/2009. 
84. Accordingly, the General Court’s finding to that 
effect can be confirmed by that ground of pure law, 
which may be substituted for the ground given in 
paragraph 43 of the judgment under appeal. 
4. Application of that interpretation to the analysis 
of the first ground of appeal 
85. By its first ground of appeal, OHIM submits that 
the late evidence at issue is not capable of being 
regarded as supplementary and that the General Court 
relied on erroneous criteria, in paragraphs 43 and 44 of 
the judgment under appeal, in order to reach its finding 
to the contrary. 
86. It follows from the judgment under appeal that Mr 
Grau Ferrer, the opposing party before OHIM, 
submitted the certificate of registration of his Spanish 
trade mark within the time-limit set for that purpose but 
that certificate was incomplete because it did not 
contain the graphical representation of the trade mark 
and mentioned only its colours. The representation at 
issue, in black and white, appeared in the statement of 
grounds of the notice of opposition filed with the 
Opposition Division. The complete official certificate 
containing that representation was submitted, out of 
time, before the Board of Appeal. 
87. In paragraph 44 of the judgment under appeal, the 
General Court held that the official graphical 
representation, submitted for the first time before the 
Board of Appeal, was not ‘entirely new’ given that the 
black and white representation appeared in the written 
pleadings before the Opposition Division and the 
incomplete certificate mentioned the colours. 
88. OHIM argues that the geographical representation 
of the earlier trade mark is a crucial factor in the 
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opposition, since it alone provides a means of 
identifying the precise object and scope of the 
protection conferred by the earlier figurative mark 
(without it, the scope of the protection afforded by that 
trade mark cannot be determined in a relevant manner). 
89. In this regard, OHIM states, rightly in my view, that 
the sign must be officially identified by a document 
explicitly referred to in Rule 19(2)(a)(ii) of Regulation 
No 2868/95, in this instance the registration certificate. 
90. Consequently, the mere insertion of the graphical 
representation into the written pleadings submitted to 
OHIM cannot be regarded as relevant evidence, given 
that the forms of evidence required for this purpose are 
explicitly described in Rule 19(2) of Regulation No 
2868/95. 
91. However, I am not convinced by OHIM’s argument 
that the official graphical representation submitted out 
of time with a view to supplementing the incomplete 
certificate could not in any way be regarded as 
supplementary evidence. 
92. It is true that it may be difficult to distinguish 
between initial proof and supplementary proof in the 
case of the evidence referred to in Rule 19(2) of 
Regulation No 2868/95. 
93. None the less, in my opinion, in order for the Board 
of Appeal to be able to exercise its discretion under 
Article 76(2) of Regulation No 207/2009, it is 
sufficient for the party concerned to have submitted, 
within the time-limit set, some evidence that is relevant 
to demonstrating the existence, validity and scope of 
the protection afforded by the earlier right, in 
accordance with Rule 19(2) of Regulation No 2868/95, 
even if that evidence is not sufficient to demonstrate all 
those elements. 
94. That approach appears to be consistent with that 
followed by the Court of Justice in the cases that gave 
rise to the judgments in Rintisch v OHIM, (31) in 
which the opponent had submitted the certificate of 
registration of the earlier trade mark but had attached 
the proof of its renewal only at the appeal stage, with 
the result that the proof of validity of the trade mark 
had been furnished out of time. 
95. That also includes the situation, drawn from the 
case-law of the General Court, where the opponent 
submits the registration certificate but fails to 
supplement it within the time-limit set with proof of 
transfer of ownership, the proof as to the proprietor of 
the earlier right having thus been furnished out of time. 
(32) 
96. After all, OHIM itself accepts that evidence which 
is incomplete — inasmuch as it relates to only one of 
the elements referred to in Rule 19(2) of Regulation No 
2868/95, such as the validity or scope of protection 
afforded by the trade mark or the opponent’s 
entitlement to file the opposition — may be regarded as 
relevant. Thus, OHIM notes in its appeal that, in the 
circumstances material to the judgments in Rintisch v 
OHIM, (33) the registration certificates submitted 
within the time-limit set were relevant, at the very least 
for the purposes of identifying the earlier trade mark 
and demonstrating the scope of its protection, even 

though the validity of that trade mark had not been 
proven. 
97. To my mind, that analysis with respect to 
insufficient but relevant evidence is also applicable in a 
situation, such as that in the present case, where the 
opponent has submitted an incomplete registration 
certificate that does not contain the graphical 
representation of the trade mark, with the result that the 
only relevant proof is of the existence of the earlier 
trade mark, its word element and its proprietor, and the 
object and the scope of the protection are not 
demonstrated in a precise and relevant manner. 
98. That line of reasoning, which may be substituted 
for the erroneous grounds of the judgment under appeal 
that are criticised by OHIM, supports the finding that 
the General Court was right to consider, in paragraph 
40 of the judgment under appeal, that the Board of 
Appeal was not entitled to reject the evidence in 
question without examining whether it could be 
regarded as supplementary and, if so, whether it could 
be admitted out of time, in accordance with Article 
76(2) of Regulation No 207/2009. 
5. Interim conclusion 
99. It follows from all the foregoing considerations 
that, although the line of reasoning contained in 
paragraphs 43 to 46 of the judgment under appeal is 
erroneous, the conclusion reached by the General Court 
in paragraph 40 of that judgment, to the effect that the 
Board of Appeal erred in its application of Article 
76(2) of Regulation No 207/2009, must be confirmed. 
100. I therefore propose that the first and second 
grounds of appeal be dismissed. 
C – Infringement of point (a) of the second 
subparagraph of Article 15(1) of Regulation No 
207/2009 (third ground of appeal) 
101. Pursuant to point (a) of the second subparagraph 
of Article 15(1) of Regulation No 207/2009, use of a 
Community trade mark in a form differing from that 
registered in elements which do not alter its distinctive 
character is to be regarded as use of that trade mark. 
102. By avoiding imposing a requirement for strict 
conformity between the form used and that registered, 
that provision seeks to allow the proprietor of the trade 
mark, in the commercial exploitation of the sign, to 
make variations in that sign which, without altering its 
distinctive character, enable it to be better adapted to 
the realities of a changing market. (34) 
103. Applying that provision, the General Court held in 
its analysis of the second plea in law in the application 
at first instance, in paragraphs 82 to 86 of the judgment 
under appeal, that the signs used by Mr Grau Ferrer to 
demonstrate the genuine use of the Community trade 
mark did not alter its distinctive character, since the 
differences at issue constituted ‘negligible variations’ 
or were ‘hardly distinctive’ and the signs used were 
‘broadly equivalent’ to the trade mark as registered. 
104. OHIM submits that the General Court committed 
an error of law in the application of that provision, in 
paragraphs 83 to 85 of the judgment under appeal, 
inasmuch as it classified certain elements of the signs 
compared as negligible, did not examine whether the 
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modification of the individual elements entailed an 
overall alteration of the registered trade mark and did 
not therefore conduct a global assessment of the signs 
used. 
105. I note that the findings contained in paragraphs 83 
to 85 of the judgment under appeal, in which the 
General Court compared the overall impression created 
by each of the signs used with that of the registered 
trade mark, taking into account the distinctive 
elements, constitute assessments of fact. 
106. OHIM’s argument is therefore inadmissible in so 
far as it claims that the Court should substitute its own 
assessment of the facts for that carried out by the 
General Court, without alleging that there has been a 
distortion of the facts and evidence. (35) 
107. The position would be different if the view could 
be taken that the General Court, while having drawn 
attention to the requirement to assess the signs on the 
basis of the overall impression created by them, did not 
actually carry out a global assessment. (36) 
108. That possibility must be interpreted strictly in 
order to preserve the practical effect of the first 
paragraph of Article 58 of the Statute of the Court of 
Justice of the European Union, which does not allow 
the General Court to be sanctioned in relation to its 
sovereign assessment of the facts. 
109. I accept that, on the basis of an examination of the 
signs reproduced in paragraph 66 of the judgment 
under appeal, which are inserted below, it would be 
reasonable to question the accuracy of the conclusion 
drawn by the General Court in paragraph 86 of the 
judgment under appeal to the effect that the signs used 
are ‘broadly equivalent’ to the registered trade mark: 
Signs used   Registered trade mark 

 
110. The fact remains, however, that OHIM’s 
arguments do not, to my mind, support the finding that 
the General Court, despite the explicit wording of the 
judgment under appeal, did not actually carry out a 
global analysis of the signs on the basis of the overall 
impression created by them, and might thus have 
committed an error of law. 
111. The General Court’s examination of the question 
of whether the variations of the registered trade mark 
alter its distinctive character cannot be regarded as an 
interpretation of the law and cannot therefore be called 
into question in the context of appeal without 
encroaching upon the jurisdiction of the General Court 
to establish the facts. 
112. Consequently, I propose that the third ground of 
appeal be dismissed as inadmissible and, therefore, that 
the appeal be dismissed in its entirety. 
113. Since OHIM has been unsuccessful in its grounds 
of appeal and the other parties to the proceedings 
before the General Court have not set out the forms of 
order that they seek, I propose that OHIM be ordered to 

bear its own costs, in accordance with Articles 184(1) 
and 138(1) of the Rules of Procedure of the Court. 
VII – Conclusion 
114. In light of all the foregoing, I propose that the 
Court dismiss the appeal and order the Office for 
Harmonisation in the Internal Market (Trade Marks and 
Designs) (OHIM) to bear its costs. 
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