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Court of Justice EU, 4 September 2014, European 
Commission v Council of European Union 
 

 
 
NEIGHBOURING RIGHTS  
 
Appeal against decision of Council of European 
Union admissible 
• In addition, since the contested decision 
combines the authorisations to negotiate issued (i) to 
the Commission and (ii) to the Member States and 
to the Presidency of the Council, it necessarily 
follows that the Council was involved in the grant of 
both of those authorisations. Therefore, the action is 
admissible with regard to the contested decision as a 
whole. 
 
• Annulment decision of the Council of the EU on the 
participation of both EU and Member States to 
negotiate on the Convention Council of Europe about 
the protection of neighbouring rights from broadcasters 
• Exclusive power of the Union (Article 3(2) 
TFEU): concerns a large part of the area covered by 
common rules of the Union and these negotiations 
may affect the common rules of the Union or change 
scope of it. El 3(a) TFEU:) right to rebroadcast, 
right of communication to the public, the protection 
of pre-broadcast, program-carrying signals and the 
respect of the related rights of broadcasting 
organizations. 
102 It is apparent from the above analysis that the 
content of the negotiations for a Convention of the 
Council of Europe on the protection of neighbouring 
rights of broadcasting organisations, as is defined by 
the 2002 Recommendation, the 2008 Memorandum and 
the 2010 Report, falls within an area covered to a large 
extent by common EU rules and that those negotiations 
may affect common EU rules or alter their scope. 
Therefore, those negotiations fall within the exclusive 
competence of the European Union. 
103 It follows that the contested decision was adopted 
in breach of Article 3(2) TFEU. 
 
Source: curia.europa.eu 
 
Court of Justice EU, 4 September 2014 
(V. Skouris, K. Lenaerts (Rapporteur), Vice-President, 
R. Silva de Lapuerta, M. Ilešič, L. Bay Larsen, E. 
Juhász, A. Borg Barthet, C.G. Fernlund and J.L. da 
Cruz Vilaça, A. Rosas, J. Malenovský, A. Prechal, E. 
Jarašiūnas, C. Vajda and S. Rodin) 
JUDGMENT OF THE COURT (Grand Chamber) 
4 September 2014 (*) 

(Action for annulment — External action of the 
European Union — International agreements — 
Protection of neighbouring rights of broadcasting 
organisations — Negotiations for a Convention of the 
Council of Europe — Decision of the Council and the 
Representatives of the Governments of the Member 
States authorising the joint participation of the Union 
and its Member States in the negotiations — Article 
3(2) TFEU — Exclusive external competence of the 
Union) 
In Case C‑114/12, 
ACTION for annulment under Article 263 TFEU, 
brought on 1 March 2012, 
European Commission, represented by F. Castillo de la 
Torre, P. Hetsch, L. Gussetti and J. Samnadda, acting 
as Agents, with an address for service in Luxembourg, 
applicant, 
supported by: 
European Parliament, represented by R. Passos and D. 
Warin, acting as Agents, 
intervener, 
v 
Council of the European Union, represented by H. 
Legal, J.-P. Hix, F. Florindo Gijón and M. Balta, acting 
as Agents, 
defendant, 
supported by: 
Czech Republic, represented by M. Smolek, E. Ruffer, 
D. Hadroušek and J. Králová, acting as Agents, 
Federal Republic of Germany, represented by T. 
Henze, B. Beutler and N. Graf Vitzthum, acting as 
Agents, 
Kingdom of the Netherlands, represented by C. Wissels 
and J. Langer, acting as Agents, 
Republic of Poland, represented initially by M. 
Szpunar, B. Majczyna, M. Drwięcki and E. Gromnicka, 
then by the latter three persons, acting as Agents, 
United Kingdom of Great Britain and Northern Ireland, 
represented by C. Murrell, acting as Agent, assisted by 
R. Palmer, Barrister, 
interveners, 
THE COURT (Grand Chamber), 
composed of V. Skouris, President, K. Lenaerts 
(Rapporteur), Vice-President, R. Silva de Lapuerta, M. 
Ilešič, L. Bay Larsen, E. Juhász, A. Borg Barthet, C.G. 
Fernlund and J.L. da Cruz Vilaça, Presidents of 
Chambers, A. Rosas, J. Malenovský, A. Prechal, E. 
Jarašiūnas, C. Vajda and S. Rodin, Judges,  
Advocate General: E. Sharpston, 
Registrar: C. Strömholm, Administrator, 
having regard to the written procedure and further to 
the hearing on 24 September 2013, 
after hearing the Opinion of the Advocate General at 
the sitting on 3 April 2014, 
gives the following 
Judgment 
1. By its application, the European Commission seeks 
the annulment of the Decision of the Council and the 
Representatives of the Governments of the Member 
States meeting within the Council on the participation 
of the European Union and its Member States in 

http://www.ippt.eu/
http://curia.europa.eu/juris/liste.jsf?language=en&jur=C,T,F&num=C-144/12&td=ALL
http://curia.europa.eu/juris/liste.jsf?language=en&jur=C,T,F&num=C-144/12&td=ALL


www.ippt.eu  IPPT20140904, ECJ,European Commission v Council of European Union  

   Page 2 of 34 

negotiations for a Convention of the Council of Europe 
on the protection of the rights of broadcasting 
organisations, of 19 December 2011 (‘the contested 
decision’). 
Legal context 
International law 
2. The International Convention for the Protection of 
Performers, Producers of Phonograms and 
Broadcasting Organisations, done at Rome on 26 
October 1961 (‘the Rome Convention’), established, in 
Article 13, for the first time on an international scale, 
rights related to copyright for broadcasting 
organisations as regards the fixation of their broadcasts. 
That convention, to which the European Union is not a 
party, also laid down, in Article 1, the principle, 
referred to in subsequent conventions on neighbouring 
rights, that the protection afforded to holders of such 
rights must not affect an author’s right over works 
transmitted within the framework of a broadcast, 
registered by record producers or performed by 
performers. 
3. The Agreement on Trade-Related Aspects of 
Intellectual Property Rights, constituting Annex 1C to 
the Agreement establishing the World Trade 
Organisation (WTO), signed at Marrakesh on 15 April 
1994 and approved by Council Decision 94/800/EC of 
22 December 1994 concerning the conclusion on behalf 
of the European Community, as regards matters within 
its competence, of the agreements reached in the 
Uruguay Round multilateral negotiations (1986-1994) 
(OJ 1994 L 336, p. 1), also regulates, in Article 14(3), 
(5) and (6), the neighbouring rights of broadcasting 
organisations. Like the Rome Convention, it concerns 
exclusively traditional broadcasting by wireless means. 
4. For their part, the World Intellectual Property 
Organisation (WIPO) Copyright Treaty and the WIPO 
Performances and Phonograms Treaty, adopted in 
Geneva on 20 December 1996 and approved on behalf 
of the European Community by Council Decision 
2000/278/EC of 16 March 2000 (OJ 2000 L 89, p. 6), 
strengthen the rights of authors, producers of 
phonograms and performers in the context of new 
digital technologies, but not the rights of broadcasting 
organisations. 
 EU law 
 Directive 92/100/EEC, codified by Directive 
2006/115/EC 
5. Council Directive 92/100/EEC of 19 November 1992 
on rental right and lending right and on certain rights 
related to copyright in the field of intellectual property 
(OJ 1992 L 346, p. 61) governed, for the first time in 
EU law, the neighbouring rights of broadcasting 
organisations. That directive was codified and repealed 
by Directive 2006/115/EC of the European Parliament 
and of the Council of 12 December 2006 on rental right 
and lending right and on certain rights related to 
copyright in the field of intellectual property (OJ 2006 
L 376, p. 28). 
6. Under the heading ‘Fixation right’, Article 7 of 
Directive 2006/115 provides in paragraphs 2 and 3: 

‘2. Member States shall provide for broadcasting 
organisations the exclusive right to authorise or 
prohibit the fixation of their broadcasts, whether these 
broadcasts are transmitted by wire or over the air, 
including by cable or satellite. 
3. A cable distributor shall not have the right provided 
for in paragraph 2 where it merely retransmits by cable 
the broadcasts of broadcasting organisations.’ 
7. Under the heading ‘Broadcasting and 
communication to the public’, Article 8 of Directive 
2006/115 provides in paragraph 3: 
‘Member States shall provide for broadcasting 
organisations the exclusive right to authorise or 
prohibit the rebroadcasting of their broadcasts by 
wireless means, as well as the communication to the 
public of their broadcasts if such communication is 
made in places accessible to the public against 
payment of an entrance fee.’ 
8. Under the heading ‘Distribution right’, Article 9 of 
Directive 2006/115 provides: 
‘1. Member States shall provide the exclusive right to 
make available to the public, by sale or otherwise, the 
objects indicated in points (a) to (d), including copies 
thereof, hereinafter “the distribution right”: 
… 
(d) for broadcasting organisations, in respect of 
fixations of their broadcasts as set out in Article 7(2).  
2. The distribution right shall not be exhausted within 
the Community in respect of an object as referred to in 
paragraph 1, except where the first sale in the 
Community of that object is made by the rightholder or 
with his consent. 
3. The distribution right shall be without prejudice to 
the specific provisions of Chapter I, in particular 
Article 1(2). 
4. The distribution right may be transferred, assigned or 
subject to the granting of contractual licences.’ 
9. Article 10 of Directive 2006/115 defines the cases in 
which Member States may provide for limitations to 
those various rights. 
10. Under Article 12 of that directive, ‘[p]rotection of 
copyright-related rights under this Directive shall leave 
intact and shall in no way affect the protection of 
copyright.’ 
 Directive 93/83/EEC 
11. The neighbouring rights of broadcasting 
organisations are also governed by Council Directive 
93/83/EEC of 27 September 1993 on the coordination 
of certain rules concerning copyright and rights related 
to copyright applicable to satellite broadcasting and 
cable retransmission (OJ 1993 L 248, p. 15). 
12. Under the heading ‘Definitions’, Article 1 of that 
directive provides in paragraph 2(a): 
‘For the purpose of this Directive, “communication to 
the public by satellite” means the act of introducing, 
under the control and responsibility of the 
broadcasting organization, the programme-carrying 
signals intended for reception by the public into an 
uninterrupted chain of communication leading to the 
satellite and down towards the earth.’ 
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13. Article 4(1) of the same directive refers to the 
relevant provisions of Directive 92/100 (which was 
subsequently codified and repealed by Directive 
2006/115) concerning the protection of neighbouring 
rights of broadcasting organisations for the purposes of 
communication to the public by satellite. Article 4(2) of 
Directive 93/83 states that, for the purposes of 
paragraph 1, ‘broadcasting by wireless means’ in 
Directive 92/100 is to be understood as including 
communication to the public by satellite.  
14. Article 5 of Directive 93/83 provides that 
‘[p]rotection of copyright-related rights under this 
Directive shall leave intact and shall in no way affect 
the protection of copyright.’ 
Directive 2001/29/EC 
15. Directive 2001/29/EC of the European Parliament 
and of the Council of 22 May 2001 on the 
harmonisation of certain aspects of copyright and 
related rights in the information society (OJ 2001 L 
167, p. 10) also regulates the neighbouring rights of 
broadcasting organisations. 
16 Under the heading ‘Reproduction right’, Article 2 of 
Directive 2001/29/EC states: 
‘Member States shall provide for the exclusive right to 
authorise or prohibit direct or indirect, temporary or 
permanent reproduction by any means and in any form, 
in whole or in part: 
… 
(e) for broadcasting organisations, of fixations of their 
broadcasts, whether those broadcasts are transmitted 
by wire or over the air, including by cable or satellite.’ 
17. Under the heading ‘Right of communication to the 
public of works and right of making available to the 
public other subject-matter’, Article 3 of Directive 
2001/29 provides: 
‘1. Member States shall provide authors with the 
exclusive right to authorise or prohibit any 
communication to the public of their works, by wire or 
wireless means, including the making available to the 
public of their works in such a way that members of the 
public may access them from a place and at a time 
individually chosen by them. 
2. Member States shall provide for the exclusive right 
to authorise or prohibit the making available to the 
public, by wire or wireless means, in such a way that 
members of the public may access them from a place 
and at a time individually chosen by them: 
… 
(d) for broadcasting organisations, of fixations of their 
broadcasts, whether those broadcasts are transmitted 
by wire or over the air, including by cable or satellite. 
3. The rights referred to in paragraphs 1 and 2 shall 
not be exhausted by any act of communication to the 
public or making available to the public as set out in 
this Article.’ 
18. Article 5 of the same directive specifies the cases in 
which Member States may provide for exceptions or 
limitations to the reproduction right. 
19. Article 6 of Directive 2001/29 governs the 
‘[o]bligations as to technological measures’. 

20. Article 7 of that directive governs the ‘[o]bligations 
concerning rights-management information’. 
21. Article 8 of the same directive, which is entitled 
‘Sanctions and remedies’, provides: 
‘1. Member States shall provide appropriate sanctions 
and remedies in respect of infringements of the rights 
and obligations set out in this Directive and shall take 
all the measures necessary to ensure that those 
sanctions and remedies are applied. The sanctions thus 
provided for shall be effective, proportionate and 
dissuasive. 
2. Each Member State shall take the measures 
necessary to ensure that rightholders whose interests 
are affected by an infringing activity carried out on its 
territory can bring an action for damages and/or apply 
for an injunction and, where appropriate, for the 
seizure of infringing material as well as of devices, 
products or components referred to in Article 6(2). 
3. Member States shall ensure that rightholders are in 
a position to apply for an injunction against 
intermediaries whose services are used by a third party 
to infringe a copyright or related right.’ 
Directive 2004/48/EC 
22. Directive 2004/48/EC of the European Parliament 
and of the Council of 29 April 2004 on the enforcement 
of intellectual property rights (OJ 2004 L 157, p. 45, 
and corrigendum OJ 2004 L 195, p. 16) states, in 
Article 1, that it ‘concerns the measures, procedures 
and remedies necessary to ensure the enforcement of 
intellectual property rights’. 
23. According to Article 2(3)(c) of that directive, the 
directive is not to affect ‘any national provisions in 
Member States relating to criminal procedures or 
penalties in respect of infringement of intellectual 
property rights’. 
Directive 2006/116/EC 
24. Directive 2006/116/EC of the European Parliament 
and of the Council of 12 December 2006 on the term of 
protection of copyright and certain related rights (OJ 
2006 L 372, p. 12), which codified and repealed 
Council Directive 93/98/EEC of 29 October 1993 
harmonising the term of protection of copyright and 
certain related rights (OJ 1993 L 290, p. 9), states, in 
Article 3(4): 
‘The rights of broadcasting organisations shall expire 
50 years after the first transmission of a broadcast, 
whether this broadcast is transmitted by wire or over 
the air, including by cable or satellite.’ 
Background to the dispute 
The negotiations for a Convention of the Council of 
Europe on the neighbouring rights of broadcasting 
organisations 
25. On 11 September 2002, the Council of Europe 
adopted Recommendation Rec(2002)7 on enhancing 
the protection of neighbouring rights of broadcasting 
organisations (‘the 2002 Recommendation’). 
26. By decision of 20 February 2008, the Committee of 
Ministers of the Council of Europe instructed the 
Steering Committee on Media and New 
Communication Services to assess the feasibility of 
reinforcing such rights. On 25 September 2008, the Ad-
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Hoc Stocktaking Group on the protection of 
neighbouring rights of broadcasting organisations 
produced a memorandum on a possible Convention of 
the Council of Europe on that protection (‘the 2008 
Memorandum’). 
27. That memorandum contains an Appendix entitled 
‘List of possible issues to be considered in the 
preparation of a new legal instrument’, with the 
following content: 
‘I.  Introductory and framework provisions 
– Relation to other conventions and treaties 
– Existing obligations 
– Future obligations 
– Relation to protection of copyright or related rights 
in program material 
– Definitions 
– Points of attachment 
– National treatment 
II.  Substance of protection 
– Right of fixation 
– Right of reproduction 
– Right of retransmission 
– Right of making available 
– Right of communication to the public 
– Right of distribution 
– Protection in relation to pre-broadcast programme-
carrying signals 
– Limitations and exceptions 
– Term of protection 
– Obligations concerning technological measures 
– Obligations concerning rights management 
information  
– Enforcement of rights 
III. Final provisions’.   
28. In the light of the 2008 Memorandum, the Steering 
Committee on Media and New Communication 
Services decided, on 27 May 2009, to approve the 
Terms of Reference of the Ad-Hoc Advisory Group on 
the protection of neighbouring rights of broadcasting 
organisations, and then, at its meeting of 20 to 23 
October 2009, it decided to work on drawing up a 
Convention of the Council of Europe relating to that 
protection. 
29. Prior to the formation of the group, a consultation 
meeting took place on 28 and 29 January 2010 in order 
to prepare the future work of that same group. That 
meeting gave rise to the preparation of a report (‘the 
2010 Report’). 
The contested decision 
30. On 9 February 2011, the Commission submitted to 
the Council of the European Union a recommendation 
for a Council decision authorising it to negotiate the 
future Convention of the Council of Europe on the 
protection of neighbouring rights of broadcasting 
organisations. 
31. On 19 December 2011, the Council and the 
Representatives of the Governments of the Member 
States meeting in the Council adopted the contested 
decision, which was notified to the Commission on 21 
December 2011. 
32. The contested decision provides as follows: 

‘The Council … and the Representatives of the 
Governments of the Member States … meeting within 
the Council, 
Having regard to the [TFEU], and in particular Article 
218(3) and (4) thereof, 
Having regard to the recommendation from the … 
Commission, 
Whereas: 
(1) The Commission should be authorised to 
participate, on behalf of the Union, in the negotiations 
for a Convention of the Council of Europe on the 
protection of the rights of broadcasting organisations 
as regards matters falling within the Union’s 
competence and in respect of which the Union has 
adopted rules. 
(2) The Member States should participate on their own 
behalf in those negotiations only in so far as matters 
that arise in the course of the negotiations fall within 
their competence. With a view to ensuring the unity of 
the external representation of the Union, the Member 
States and the Commission should cooperate closely 
during the negotiation process, 
have adopted this decision: 
Article 1 
1.  The Commission is hereby authorised to participate 
in the negotiations for a Convention of the Council of 
Europe on the protection of the rights of broadcasting 
organisations and to conduct these negotiations on 
behalf of the Union as regards matters falling within 
the Union’s competence and in respect of which the 
Union has adopted rules, in consultation with the 
Intellectual Property Working Party (Copyright) (the 
“special committee”). 
2.  The Commission shall conduct the negotiations in 
question in accordance with the negotiating directives 
set out in the Annex to this Decision and/or agreed 
positions of the Union established specifically for the 
purposes of these negotiations within the special 
committee. 
3.  Where the subject-matter of the negotiations falls 
within Member States’ competence, the Presidency 
shall fully participate in the negotiations and shall 
conduct them on behalf of the Member States on the 
basis of a prior agreed common position. Where an 
agreed common position cannot be reached, the 
Member States shall be entitled to speak and vote on 
the matter in question independently, without prejudice 
to paragraph 4. 
4.The Commission and the Member States shall 
cooperate closely during the negotiating process, with 
a view to aiming for unity in the international 
representation of the Union and its Member States. 
5. The Commission and/or the Presidency shall make 
sure that documents relating to the negotiations are 
circulated to the Member States in due time. They shall 
report to the Council and/or to the special committee in 
an open and transparent way on the outcome of the 
negotiations before and after each negotiating session 
and, where appropriate, on any problems that may 
arise during the negotiations. 
Article 2 
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This Decision is addressed to the Commission.’ 
33. The Annex to the Decision sets out the negotiating 
directives as follows: 
‘1. The Commission shall ensure that the draft 
agreement for the protection of the rights of 
broadcasting organisations proposed by the Council of 
Europe contains appropriate provisions enabling the … 
Union to become a Contracting Party thereto. 
2. The Commission will conduct the negotiations in 
such a way as to ensure that the planned provisions are 
compatible with Directive 2006/115 …, Directive 
2006/116 …, Directive 93/83 … and Directive 2001/29 
… and with the commitments assumed by the … Union 
and its Member States within the framework of the 
[Agreement on Trade-Related Aspects of Intellectual 
Property Rights] under the auspices of the WTO. 
3. These negotiating directives may be adapted in line 
with progress made in the course of negotiations.’ 
34. As set out in a statement relating to the adoption of 
the contested decision, the Commission, throughout the 
procedure leading to its adoption, had maintained that 
the EU has exclusive competence in the matter and 
opposed the adoption of a ‘hybrid act’ by the Council 
and the Representatives of the Governments of the 
Member States. 
Forms of order sought by the parties and the 
procedure before the Court 
35. The Commission claims that the Court should annul 
the contested decision and order the Council to pay the 
costs.  
36. The Council contends that the Court should dismiss 
the action and order the Commission to pay the costs. 
37. By order of the President of the Court of 14 August 
2012, the Czech Republic, the Federal Republic of 
Germany, the Kingdom of the Netherlands, the 
Republic of Poland and the United Kingdom of Great 
Britain and Northern Ireland were granted leave to 
intervene in support of the form of order sought by the 
Council, and the Parliament was granted leave to 
intervene in support of the form of order sought by the 
Commission. 
The action 
Admissibility 
38. Without formally raising a plea of inadmissibility, 
the Council, supported by the Federal Republic of 
Germany and the Kingdom of the Netherlands, invites 
the Court to examine whether the action, in so far as it 
is partly directed against a decision adopted by the 
Representatives of the Member States in their capacity 
as Representatives of their Governments, and not as 
members of the Council, falls within the scope of the 
Court’s review provided for in Article 263 TFEU. 
39. In that regard, it should be remembered that an 
action for annulment must be available in the case of all 
measures adopted by the institutions, whatever their 
nature or form, which are intended to have legal effects 
(judgments in Commission v Council (‘ERTA’), 22/70, 
EU:C:1971:32, paragraph 42; Parliament v Council and 
Commission, C‑181/91 and C‑248/91, 
EU:C:1993:271, paragraph 13; and Commission v 
Council, C‑27/04, EU:C:2004:436, paragraph 44).  

40. In the present case, the contested decision, which 
produces legal effects as regards relations between the 
European Union and its Member States and between 
the EU institutions, was adopted on the basis of Article 
218(3) and (4) TFEU. 
41. In addition, since the contested decision combines 
the authorisations to negotiate issued (i) to the 
Commission and (ii) to the Member States and to the 
Presidency of the Council, it necessarily follows that 
the Council was involved in the grant of both of those 
authorisations. Therefore, the action is admissible with 
regard to the contested decision as a whole. 
Substance 
42. The Commission advances four pleas in law in 
support of its action. 
43. The first plea alleges infringement of Article 2(2) 
TFEU and Article 3(2) TFEU. The other pleas, 
advanced irrespective of the exclusive or shared nature 
of the competences of the European Union in the 
present case, allege, secondly, breach of the procedure 
and the conditions to authorise negotiations of 
international agreements by the European Union; 
thirdly, violation of the voting rules in the Council 
provided for in Article 218(8) TFEU; and, fourthly, 
breach of the objectives set out in the TFEU and TEU 
and the principle of sincere cooperation laid down in 
Article 13 TEU. 
The first plea 
–  Arguments of the parties 
44. In the context of its first plea, the Commission, 
supported by the Parliament, states that, in accordance 
with the case-law developed as from the judgment in 
ERTA (EU:C:1971:32), now codified by Article 3(2) 
TFEU, the European Union has exclusive external 
competence where, as in the present case, the 
international commitments fall, at least to a large 
extent, within the scope of the common rules which it 
established. 
45. First, the Commission and the Parliament submit 
that the negotiations within the Council of Europe on 
the protection of neighbouring rights of broadcasting 
organisations will be based, in particular, on the EU 
acquis in this area. Reviewing the various items 
identified in the Appendix to the 2008 Memorandum, 
the Commission and the Parliament explain why those 
negotiations are liable to affect the common EU rules 
in that area, including where they will concern 
elements for which it is envisaged, in the words of that 
memorandum, to go beyond that acquis. 
46. The Commission concludes that, where a body of 
rights gradually introduced by EU law reaches, as in 
the present case, an advanced stage and the envisaged 
international agreement seeks to consolidate and, at 
most, to marginally improve the protection of the 
rightholders concerned on peripheral aspects not 
currently covered by EU law, the European Union must 
have exclusive competence. 
47. Secondly, the Commission, supported by the 
Parliament on this point, states that the European Union 
has adopted a set of consistent rules, going beyond 
simple minimum requirements, which govern the 
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neighbouring rights of broadcasting organisations in 
order to ensure the good functioning of the internal 
market. The fact that those rules do not constitute a 
complete harmonisation and leave it to the Member 
States to regulate certain aspects of the area concerned 
does not preclude the European Union’s competence in 
that area from being exclusive.  
48. Thirdly, the Commission submits that the 
neighbouring rights of broadcasting organisations, as 
governed by EU law, form part of a consistent and 
balanced body of intellectual property rules intended to 
ensure the unity of the legal order of the European 
Union in that area. In those circumstances, and having 
regard to the close link between the rights and activities 
of broadcasting organisations and those of other 
intellectual property rightholders, any change to the 
rights of one group or the other would be such as to 
influence the interpretation and application of the EU 
rules as a whole. 
49. The Council, supported by the Czech Republic, the 
Federal Republic of Germany, the Kingdom of the 
Netherlands, the Republic of Poland and the United 
Kingdom, maintains that the future Convention of the 
Council of Europe falls within an area of shared 
competences between the European Union and its 
Member States, namely that of the internal market, 
which encompasses protection of intellectual property. 
Consequently, both the European Union and the 
Member States should be involved in the forthcoming 
negotiations by cooperating closely in all stages of the 
process in order to ensure the unity of the external 
representation of the European Union. That is precisely 
the objective of the contested decision.  
50. The Council and those Member States maintain that 
the fact that a part, even a significant one, of the 
envisaged international agreement falls within an area 
covered by common EU rules is not sufficient to 
conclude that the competence of the European Union to 
negotiate that agreement is exclusive. Such a 
conclusion may be reached only after a precise and 
specific analysis of the nature and content of the EU 
rules concerned and of the relationship between those 
rules and the envisaged agreement which shows that 
that agreement is capable of affecting those rules or of 
altering their scope. 
51. Those parties also argue that the last clause of 
Article 3(2) TFEU must be read in conjunction with 
Protocol (No 25) on the exercise of shared competence, 
which is annexed to the TEU and the TFEU. 
52. The Council, the Kingdom of the Netherlands and 
the United Kingdom add that the signatories of the 
Treaty of Lisbon intended, in the last clause of Article 
3(2) TFEU, to codify the case-law developed as from 
the judgment in ERTA (EU:C:1971:32) as clarified by 
Opinion 1/03 (EU:C:2006:81) by refusing to enshrine 
the test of ‘an area already largely covered by the EU 
rules’, applied by the Court, inter alia, in its Opinion 
2/91 (EU:C:1993:106) and the judgment in 
Commission v Denmark (C‑467/98, EU:C:2002:625). 
53. In the light of those general considerations, the 
Council, the Czech Republic, the Federal Republic of 

Germany, the Kingdom of the Netherlands, the 
Republic of Poland and the United Kingdom dispute 
that the European Union has exclusive external 
competence in the present case. 
54. In that regard, they argue, in the first place, that the 
future Convention of the Council of Europe might go 
beyond the existing EU rules in three ways.  
55. First, the future convention might establish an 
exclusive right of broadcasting organisations as regards 
the communication of their broadcasts to the public in 
places accessible to the public without payment of an 
entrance fee; currently those organisations do not have 
such an exclusive right under EU law. 
56. Secondly, the future convention might regulate the 
protection of signals before their transmission to the 
public (‘pre-broadcast signals’); currently that 
protection is not the subject of any provision of EU 
law. The rights which EU rules confer on authors over 
their works do not cover rights of broadcasting 
organisations over such signals.  
57. Thirdly, the negotiations on the future Convention 
of the Council of Europe might cover the introduction 
of criminal law measures intended to enforce the rights 
in question; currently such measures are not covered by 
common EU rules. 
58. The Republic of Poland adds that it is also possible 
that that future convention will include a broader 
definition of ‘broadcasting organisation’ than that 
under EU law in order to cover web or ‘simulcasting’ 
broadcasters. 
59. Both the United Kingdom and the Republic of 
Poland also state that no common EU rule currently 
confers on broadcasting organisations an exclusive 
right of retransmission by wire. 
60. The Council, the Czech Republic, the Federal 
Republic of Germany and the United Kingdom add that 
to accept an exclusive external competence of the 
European Union despite the absence of common EU 
rules, on the ground that the international agreement 
concerned would only marginally extend a body of 
rules gradually established at EU level, would result in 
an unlawful extension of the scope of Article 3(2) 
TFEU and would be contrary to the principle of 
conferral. 
61. In the second place, the Council, the Czech 
Republic, the Federal Republic of Germany, the 
Kingdom of the Netherlands, the Republic of Poland 
and the United Kingdom state that harmonisation under 
EU law in favour of broadcasting organisations has 
been only minimum, fragmented and auxiliary to the 
protection of other intellectual property rights. 
62. In the third place, the Council, the Republic of 
Poland and the United Kingdom state that the EU rules 
on copyright and neighbouring rights other than those 
of broadcasting organisations are irrelevant for the 
purposes of assessing the existence of common EU 
rules in the area concerned in the present case. They 
draw attention, in that regard, to the fundamental 
difference existing, from a historical point of view and 
in terms of the nature and subject-matter of the 
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protection, between copyright and the rights of those 
organisations. 
63. In those circumstances, a strengthening of the 
protection granted to those organisations would not be 
such as to affect the overall balance of the protection of 
other holders of intellectual property rights or the 
exercise of those rights by those other holders. 
–  Findings of the Court 
64. The first plea is based, in essence, on an 
infringement of Article 3(2) TFEU. 
65. As a preliminary point, it should be noted that, 
among the various cases of exclusive external 
competence of the EU envisaged by that provision, 
only that which is referred to in the last clause of the 
provision, namely the situation in which the conclusion 
of an international agreement ‘may affect common rules 
or alter their scope’, is relevant in the present case. 
66 In that regard, it must be stated that the words used 
in that last clause correspond to those by which the 
Court, in paragraph 22 of the judgment in ERTA 
(EU:C:1971:32), defined the nature of the international 
commitments which Member States cannot enter into 
outside the framework of the EU institutions, where 
common EU rules have been promulgated for the 
attainment of the objectives of the Treaty. 
67. Those words must therefore be interpreted in the 
light of the Court’s explanation with regard to them in 
the judgment in ERTA (EU:C:1971:32) and in the case-
law developed as from that judgment. 
68. According to the Court’s case-law, there is a risk 
that common EU rules might be adversely affected by 
international commitments, or that the scope of those 
rules might be altered, which is such as to justify an 
exclusive external competence of the European Union, 
where those commitments fall within the scope of those 
rules (see, to that effect, the judgments in ERTA, 
EU:C:1971:32, paragraph 30; and in Commission v 
Denmark, EU:C:2002:625, paragraph 82). 
69. A finding that there is such a risk does not 
presuppose that the areas covered by the international 
commitments and those covered by the EU rules 
coincide fully (see, to that effect, Opinion 1/03, 
EU:C:2006:81, paragraph 126). 
70. As the Court has consistently held, the scope of 
common EU rules may be affected or altered by such 
commitments also where those commitments fall 
within an area which is already largely covered by such 
rules (Opinion 2/91, EU:C:1993:106, paragraph 25; 
judgment in Commission v Denmark, EU:C:2002:625, 
paragraph 82; and Opinion 1/03, EU:C:2006:81, 
paragraphs 120 and 126). 
71. In addition, Member States may not enter into such 
commitments outside the framework of the EU 
institutions, even if there is no possible contradiction 
between those commitments and the common EU rules 
(see, to that effect, Opinion 2/91, EU:C:1993:106, 
paragraphs 25 and 26; and the judgment in Commission 
v Denmark, EU:C:2002:625, paragraph 82). 
72. The above analysis is not affected by the argument 
of the Council, the Kingdom of the Netherlands and the 
United Kingdom that, since the entry into force of the 

Lisbon Treaty, the exclusive external competence of 
the European Union is viewed in a more restrictive 
manner. 
73. Protocol (No 25) on the exercise of shared 
competence, invoked in support of that argument, the 
sole article of which states that, ‘when the Union has 
taken action in a certain area, the scope of this exercise 
of competence only covers those elements governed by 
the Union act in question and therefore does not cover 
the whole area’, concerns, as is evident from its 
wording, only Article 2(2) TFEU and not Article 3(2) 
TFEU. It therefore seeks to define the scope of the 
exercise by the European Union of a shared 
competence with the Member States which was 
conferred on it by the Treaties, and not to limit the 
scope of the exclusive external competence of the 
European Union in the cases referred to in Article 3(2) 
TFEU, as clarified by the case-law of the Court referred 
to above. 
74. That said, it is important to note that, since the 
European Union has only conferred powers, any 
competence, especially where it is exclusive, must have 
its basis in conclusions drawn from a specific analysis 
of the relationship between the envisaged international 
agreement and the EU law in force, from which it is 
clear that such an agreement is capable of affecting the 
common EU rules or of altering their scope (see, to that 
effect, Opinion 1/03, EU:C:2006:81, paragraph 124). 
75. In accordance with the principle of conferral as laid 
down in Article 5(1) and (2) TEU, it is, for the 
purposes of such an analysis, for the party concerned to 
provide evidence to establish the exclusive nature of 
the external competence of the EU on which it seeks to 
rely. 
76. In the present case, it must be observed at the outset 
that the contested decision gives no detail as to the 
content of the negotiations for the future Convention of 
the Council of Europe on the protection of the rights of 
broadcasting organisations. Nor does the contested 
decision identify the elements of those negotiations 
which, in the words of Article 1(1) thereof, fall within 
the Union’s competence and those which, in the words 
of Article 1(3) thereof, fall within Member States’ 
competence.  
77. In those circumstances, as regards the content of the 
envisaged negotiations, it is appropriate to take into 
account, for the purposes of the present analysis, the 
2002 Recommendation, the 2008 Memorandum and the 
2010 Report, which were placed on the file by the 
Commission in support of its first plea and in respect of 
which none of the parties has disputed that they 
provided the most recent relevant information in that 
regard. 
78. As for the area concerned in the present case, those 
documents of the Council of Europe indicate that the 
negotiations in question are aimed at the adoption of a 
Convention relating to the protection of neighbouring 
rights of broadcasting organisations. 
79. As is clear from Directives 93/83, 2001/29, 
2004/48, 2006/115 and 2006/116, those rights are the 
subject, in EU law, of a harmonised legal framework 
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which seeks, in particular, to ensure the proper 
functioning of the internal market and which, having 
integrated a number of developments linked to 
technological challenges, the new digital environment 
and the development of the information society, 
established a regime with high and homogeneous 
protection for broadcasting organisations in connection 
with their broadcasts.  
80. It follows that the protection of those organisations’ 
neighbouring rights — the subject-matter of the 
Council of Europe negotiations — must be understood 
as the relevant area for the purposes of the present 
analysis. 
81. The fact that that harmonised legal framework has 
been established by various legal instruments which 
also govern other intellectual property rights is not such 
as to call into question the correctness of that approach. 
82. The assessment of the existence of a risk that 
common EU rules will be adversely affected, or that 
their scope will be altered, by international 
commitments cannot be dependent on an artificial 
distinction based on the presence or absence of such 
rules in one and the same instrument of EU law. 
83. Thus, in particular, the Court, in paragraphs 27 and 
29 of the judgment in Commission v France (C‑
239/03, EU:C:2004:598), considered the protection of 
waters against pollution — the subject-matter of the 
international agreement in question in the case which 
gave rise to that judgment — as an area, 
notwithstanding the fact that the relevant EU rules were 
contained in different legal instruments. 
84. Having thus defined the area concerned, the Court 
notes that, as provided in various passages of the 2008 
Memorandum, namely paragraphs 49, 52, 57 and 78 
thereof, the Convention of the Council of Europe in 
question should be based on the EU acquis, which 
broadly covers the substantive law on intellectual 
property, particularly that relating to broadcasting 
organisations. 
85. As the Council and the Member States intervening 
in its support admit, many elements of the envisaged 
negotiations, which are mentioned in the list set out in 
the Appendix to the 2008 Memorandum, are in fact 
already covered by common EU rules. 
86. As regards, first, the elements identified in Section I 
of that list, the Republic of Poland indeed states that the 
term ‘broadcasting organisation’ might, for the 
purposes of the future convention in question, be 
defined in a broad sense so as to extend to web or 
‘simulcasting’ broadcasters. 
87. However, regardless of whether, in the context of 
new digital technologies, the reference to broadcasts 
transmitted by wire or over the air, contained in 
Articles 2 and 3(2)(d) of Directive 2001/29, Articles 
7(2) and 9(1)(d) of Directive 2006/115 and Article 3(4) 
of Directive 2006/116, permits the inclusion of such 
broadcasters in the scope of the common EU rules in 
the area concerned, it is, on any view, undeniable, as 
the Commission submits, that a negotiation which 
seeks, in one way or another, to include those 
broadcasters in the scope of the future Convention of 

the Council of Europe, in particular by means of the 
adoption, for the purposes of that convention, of a 
definition of ‘broadcasting organisation’ in 
‘technologically neutral’ terms, as suggested in 
paragraph 13 of the 2010 Report, would have a 
horizontal effect on the scope of the body of common 
EU rules relating to the protection of neighbouring 
rights of such organisations.  
88. As regards, secondly, the elements identified in 
Section II of the list set out in the Appendix to the 2008 
Memorandum, the parties agree that the elements 
relating to the right of fixation, the right of 
reproduction, the right of making available to the 
public, the right of distribution, the limitations and 
exceptions to those rights, the term of protection of 
those rights, the obligations concerning technical 
measures and those concerning rights management 
information are covered by common EU rules and that 
the negotiations on those elements are capable of 
affecting or altering the scope of those common rules. 
89. On the other hand, there is disagreement between 
the parties regarding four elements mentioned in that 
Section II, namely the right of retransmission, the right 
of communication to the public, the protection of pre-
broadcast signals and the enforcement of neighbouring 
rights of broadcasting organisations. 
90. So far as concerns, first, the right of retransmission, 
the Republic of Poland and the United Kingdom state 
that EU law has carried out only a minimum 
harmonisation inasmuch as it refers only, in the words 
of Article 8(3) of Directive 2006/115, to rebroadcasting 
by wireless means. However, the negotiations in 
question might also result in establishing for 
broadcasting organisations an exclusive right of 
retransmission by wire, in particular through the 
internet. 
91. In that regard, it should be noted that Article 8(3) of 
Directive 2006/115 does not concern a situation 
comparable to that stated in paragraphs 18 and 21 of 
Opinion 2/91 (EU:C:1993:106), in which the Court 
held that the European Union did not have exclusive 
competence because both the provisions of EU law and 
those of the international convention in question laid 
down minimum requirements. Article 8(3) assigns a 
precise material scope to the right of retransmission in 
EU law by confining it to rebroadcasting by wireless 
means.  
92. As the Commission maintains, Council of Europe 
negotiations which, as suggested in paragraph 54 of the 
2008 Memorandum, seek to extend that right to 
retransmission by wire or through the internet would 
therefore be capable of altering the scope of the 
common EU rules on the right of retransmission. 
93. Moreover, as the Commission also states, the right 
of broadcasting organisations concerning 
retransmission by wire is already partially covered, as 
such, by common EU rules owing to the interaction 
between the various intellectual property rights of those 
organisations which are governed by EU law. As the 
Court held in the judgment in ITV Broadcasting and 
Others (C‑607/11, EU:C:2013:147), the exclusive right 
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of communication to the public enjoyed, pursuant to 
Article 3(1) of Directive 2001/29, by terrestrial 
television broadcasting organisations over their 
broadcasts protected by copyright includes the 
exclusive right to authorise or prohibit the 
rebroadcasting of such works by another organisation 
by means of the internet.  
94. So far as concerns, secondly, the right of 
communication to the public, the Council and several 
Member States intervening in its support state that the 
negotiations in question might go beyond the EU 
acquis by extending, contrary to Article 8(3) of 
Directive 2006/115, the scope of that right so as to 
include places accessible to the public without payment 
of an entrance fee. 
95. In that regard, it must, however, be observed, as the 
Commission has stated, that neither the 2008 
Memorandum nor the 2010 Report contain any 
indication to that effect and that the Council and the 
intervening Member States have not provided any 
evidence in support of their claims. 
96. On the contrary, as set out in the 2002 
Recommendation and, in particular, in point (f) of the 
section ‘Rights to be granted’ contained in the 
Appendix to that recommendation, and paragraph 24 of 
the Explanatory Memorandum of that recommendation, 
the scope of the right of communication to the public 
would be modelled on the right provided for in Article 
13(d) of the Rome Convention, which restricts it to 
places accessible to the public against payment of an 
entrance fee. 
97. So far as concerns, thirdly, the protection of pre-
broadcast signals, the Council and several Member 
States intervening in its support rightly observe that 
broadcasting organisations do not enjoy, under existing 
EU law, protection for those signals as such, although, 
as set out in paragraphs 41 to 43 and 54 of the 2008 
Memorandum and in paragraph 14 of the 2010 Report, 
the negotiations in question might result in the 
introduction of such a protection because of the 
vulnerability of those signals with regard to 
unauthorised acts of appropriation or exploitation. 
98. However, one of the approaches, noted by the 
Commission, which according to paragraph 43 of the 
2008 Memorandum is worthy of consideration, namely 
the extension of the term ‘broadcasts’ to pre-broadcast 
signals in such a way as to include those signals in the 
scope of protection of the various rights conferred on 
broadcasting organisations, would undeniably be 
capable of altering, in a horizontal manner, the scope of 
the common EU rules in the area concerned. 
99. As for the other possible approaches put before the 
Court, such as the introduction of sui generis legal 
protection of pre-broadcast signals or the application to 
those signals of provisions relating to the protection of 
technical measures, it must be stated that, in the 
absence of any reference to them in the 2008 
Memorandum or in the 2010 Report, and with the 
Council and the intervening Member States having 
failed to support their claims with any evidence, those 
approaches seem, at this stage, to be hypothetical and 

cannot therefore be relevant to determining the 
exclusive or shared nature of the competence of the 
European Union in the present case. 
100. So far as concerns, fourthly, the enforcement of 
neighbouring rights of broadcasting organisations, the 
Council and several Member States intervening in its 
support, without disputing that the sanctions and legal 
remedies in the event of an infringement of those rights 
are governed, in EU law, by Article 8 of Directive 
2001/29 and by a body of common rules contained in 
Directive 2004/48, state, however, that the negotiations 
in question might result in the introduction, contrary to 
EU rules, of the obligation for contracting parties to 
adopt criminal sanctions in the event of such 
infringements. 
101. However, it must be stated, as the Commission has 
observed, that neither the 2008 Memorandum nor the 
2010 Report contains any indication to that effect and 
that the claims set out in the previous paragraph have 
not been substantiated by any evidence relating to the 
forthcoming negotiations within the Council of Europe. 
102. It is apparent from the above analysis that the 
content of the negotiations for a Convention of the 
Council of Europe on the protection of neighbouring 
rights of broadcasting organisations, as is defined by 
the 2002 Recommendation, the 2008 Memorandum and 
the 2010 Report, falls within an area covered to a large 
extent by common EU rules and that those negotiations 
may affect common EU rules or alter their scope. 
Therefore, those negotiations fall within the exclusive 
competence of the European Union. 
103. It follows that the contested decision was adopted 
in breach of Article 3(2) TFEU. 
 The second to fourth pleas 
104. Since the first plea is well founded, the contested 
decision must be annulled and it is unnecessary to 
examine the other pleas raised by the Commission in 
support of its action. 
Costs 
105. Under Article 138(1) of the Rules of Procedure of 
the Court, the unsuccessful party is to be ordered to pay 
the costs if they have been applied for in the successful 
party’s pleadings. Since the Council has been 
unsuccessful and the Commission has applied for costs, 
the Council must be ordered to pay the costs. In 
accordance with Article 140(1) of the Rules of 
Procedure, pursuant to which the Member States and 
institutions which have intervened in the proceedings 
are to bear their own costs, the Czech Republic, the 
Federal Republic of Germany, the Kingdom of the 
Netherlands, the Republic of Poland, the United 
Kingdom and the Parliament are to bear their own 
costs. 
On those grounds, the Court (Grand Chamber) hereby: 
1. Annuls the Decision of the Council and the 
Representatives of the Governments of the Member 
States meeting within the Council on the participation 
of the European Union and its Member States in 
negotiations for a Convention of the Council of Europe 
on the protection of the rights of broadcasting 
organisations, of 19 December 2011; 
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2. Orders the Council of the European Union to pay the 
costs; 
3. Orders the Czech Republic, the Federal Republic of 
Germany, the Kingdom of the Netherlands, the 
Republic of Poland, the United Kingdom of Great 
Britain and Northern Ireland and the European 
Parliament to bear their own costs. 
[Signatures] 
 
 
OPINION OF ADVOCATE GENERAL 
SHARPSTON 
delivered on 3 April 2014 (1) 
Case C‑114/12 
European Commission 
v 
Council of the European Union 
(Negotiation of a Convention of the Council of Europe 
on the protection of the rights of broadcasting 
organisations — Competence — Procedure) 
1. A dispute has arisen between the European 
Commission and the Council of the European Union 
about the competence to negotiate a Convention of the 
Council of Europe on the protection of the rights of 
broadcasting organisations (‘the Convention’). 
2. On 19 December 2011, the Council and the 
Representatives of the Member States (meeting in the 
Council as representatives of their respective 
governments) authorised the Commission to participate 
in the negotiations for the Convention as regards 
matters falling within the European Union’s 
competence and instructed the Presidency to negotiate 
on behalf of the Member States as regards matters 
falling within the latter’s competence (‘the Decision’). 
(2) The Commission seeks annulment of the Decision 
on the ground that it fails to respect the European 
Union’s exclusive external competence in the area of 
protection of rights of broadcasting organisations. 
Furthermore, the Commission submits that the 
Decision should be annulled because it was adopted in 
violation of the applicable procedural rules and the 
principle of sincere cooperation. (3) 
The Convention 
3. In 2002, the Council of Europe adopted 
Recommendation Rec(2002)7 on enhancing the 
protection of neighbouring rights of broadcasting 
organisations (‘the 2002 Recommendation’). (4) By 
decision of 20 February 2008, its Committee of 
Ministers instructed the Steering Committee on Media 
and New Communication Services (‘CDMC’) (5) to 
assess the feasibility of reinforcing such rights. Also in 
2008, the CDMC’s Ad-Hoc Stocktaking Group 
produced a memorandum on a possible Council of 
Europe instrument on the protection of broadcasting 
organisations and a feasibility assessment (‘the 2008 
Memorandum’). 
4. In 2009, the CDMC approved the Terms of 
Reference (‘the 2009 Terms of Reference’) (6) of the 
Ad-Hoc Advisory Group on the protection of 
neighbouring rights of broadcasting organisations (‘the 
MC-S-NR’), which it instructed to work on the 

protection of neighbouring rights of broadcasting 
organisations and possibly to draft a convention. 
5. The MC-S-NR has not yet been established. 
However, consultations have taken place regarding its 
future work. At the 2010 Consultation Meeting, 
questions relating to the object and scope of a possible 
convention were discussed. (7) It appears from, in 
particular, the 2008 Memorandum and the report of the 
2010 Consultation Meeting (‘the 2010 Meeting 
Report’) that the objective is to agree on a set of 
exclusive rights of broadcasting organisations, such as 
the right of fixation, (8) the right of reproduction, the 
right of retransmission, the right of making available to 
the public, the right of communication to the public and 
the right of distribution, in technologically neutral 
terms. (9) Other areas for discussion include the 
protection of pre-broadcast programme-carrying 
signals, (10) the term of protection, the need for a non-
exhaustive list of limitations and exceptions, the 
enforcement of rights and obligations concerning 
technological measures and rights-management 
information. (11) 
6. The Convention would complement existing 
international and regional treaty norms on the same 
subject-matter. A considerable number of those 
provisions and treaties have not been ratified and/or 
have not entered into force. (12) As technological 
developments continue at an intense pace, many of 
these norms also lose some of their effectiveness 
(rendering it correspondingly less likely that the treaties 
will be ratified and enter into force). 
7. In parallel with preparations for a possible 
Convention in the Council of Europe, negotiations 
continue on a WIPO treaty on rights of broadcasting 
organisations. (13) The objective of those negotiations 
is, similar to those in the Council of Europe, to ‘update’ 
the rights of broadcasting organisations in response to 
changes and increasing use of technology. In 2001, the 
European Community and its Member States jointly 
submitted a proposal to WIPO on the Treaty on the 
Protection of Broadcasting Organisations. (14) 
8. Partly due to the lack of significant progress in the 
WIPO discussions, the Council of Europe decided to 
start negotiations on a separate convention. Documents 
filed during these proceedings none the less show that 
those negotiations will take into account the WIPO 
negotiations as well as other existing and possible 
future international obligations of contracting parties. 
(15) 
Legal background 
Treaty on European Union 
9. Article 5 TEU establishes the principle of conferral 
according to which competences not conferred by the 
Treaties upon the European Union remain with the 
Member States. (16) Article 5(2) provides that ‘… the 
Union shall act only within the limits of the 
competences conferred upon it by the Member States in 
the Treaties to attain the objectives set out therein. 
Competences not conferred upon the Union in the 
Treaties remain with the Member States’. 
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10. Article 13(2) TEU states: ‘Each institution shall act 
within the limits of the powers conferred on it in the 
Treaties, and in conformity with the procedures, 
conditions and objectives set out in them. The 
institutions shall practice mutual sincere cooperation.’ 
11. Article 16(3) TEU provides: ‘The Council shall act 
by a qualified majority except where the Treaties 
provide otherwise.’ 
 Treaty on the Functioning of the European Union 
12. According to Article 2 TFEU, 
‘1. When the Treaties confer on the Union exclusive 
competence in a specific area, only the Union may 
legislate and adopt legally binding acts, the Member 
States being able to do so themselves only if so 
empowered by the Union or for the implementation of 
Union acts. 
2. When the Treaties confer on the Union a competence 
shared with the Member States in a specific area, the 
Union and the Member States may legislate and adopt 
legally binding acts in that area. The Member States 
shall exercise their competence to the extent that the 
Union has not exercised its competence. [(17)] The 
Member States shall again exercise their competence to 
the extent that the Union has decided to cease 
exercising its competence. 
…’ 
13. The sole article in Protocol No 25 (18) on the 
exercise of shared competence states: ‘With reference 
to Article 2(2) [TFEU] on shared competence, when 
the Union has taken action in a certain area, the scope 
of this exercise of competence only covers those 
elements governed by the Union act in question and 
therefore does not cover the whole area.’ 
14. Article 3(1) TFEU lists the areas with regard to 
which the European Union has exclusive competence, 
including: 
‘… 
(b) the establishing of the competition rules necessary 
for the functioning of the internal market; 
… 
(e) common commercial policy.’ 
15. Exclusive competence for the conclusion of an 
international agreement is conferred on the European 
Union by Article 3(2) TFEU ‘… when its conclusion is 
provided for in a legislative act of the Union or is 
necessary to enable the Union to exercise its internal 
competence, or in so far as its conclusion may affect 
common rules or alter their scope’. 
16. Article 4 TFEU concerns shared competences and 
states: 
‘1. The Union shall share competence with the Member 
States where the Treaties confer on it a competence 
which does not relate to the areas referred to in 
Articles 3 and 6. 
2. Shared competence between the Union and the 
Member States applies in the following principal areas: 
(a) internal market; 
…’ 
17. According to Article 26(1) TFEU, the European 
Union ‘shall adopt measures with the aim of 
establishing or ensuring the functioning of the internal 

market, in accordance with the relevant provisions of 
the Treaties’. Article 114(1) TFEU provides for the 
adoption by the Parliament and the Council, in 
accordance with the ordinary legislative procedure, of 
‘… the measures for the approximation of the 
provisions laid down by law, regulation or 
administrative action in Member States which have as 
their object the establishment and functioning of the 
internal market’. 
18. The first sentence of Article 83(2) TFEU states: ‘If 
the approximation of criminal laws and regulations of 
the Member States proves essential to ensure the 
effective implementation of a Union policy in an area 
which has been subject to harmonisation measures, 
directives may establish minimum rules with regard to 
the definition of criminal offences and sanctions in the 
area concerned …’. 
19. Part Five, Title I, of the TFEU contains the general 
provisions on the European Union’s external relations. 
According to Article 207(1) TFEU, the common 
commercial policy (which is, in accordance with 
Article 3(1)(e) TEU, an exclusive competence) ‘… 
shall be based on uniform principles, particularly with 
regard to … the commercial aspects of intellectual 
property ... The common commercial policy shall be 
conducted in the context of the principles and 
objectives of the Union’s external action’. Title V of 
the same part specifically concerns international 
agreements. Article 216 TFEU states: 
‘1. The Union may conclude an agreement with one or 
more third countries or international organisations 
where the Treaties so provide or where the conclusion 
of an agreement is necessary in order to achieve, 
within the framework of the Union’s policies, one of the 
objectives referred to in the Treaties, or is provided for 
in a legally binding Union act or is likely to affect 
common rules or alter their scope. 
2. Agreements concluded by the Union are binding 
upon the institutions of the Union and on its Member 
States.’ 
20. Article 218 TFEU sets out the procedural rules 
governing, inter alia, the negotiation, signature and 
conclusion of international agreements: 
‘1. Without prejudice to the specific provisions laid 
down in Article 207, agreements between the Union 
and third countries or international organisations shall 
be negotiated and concluded in accordance with the 
following procedure.  
2. The Council shall authorise the opening of 
negotiations, adopt negotiating directives, authorise the 
signing of agreements and conclude them. 
3. The Commission … shall submit recommendations 
to the Council, which shall adopt a decision authorising 
the opening of negotiations and, depending on the 
subject of the agreement envisaged, nominating the 
Union negotiator or the head of the Union’s negotiating 
team. 
4. The Council may address directives to the negotiator 
and designate a special committee in consultation with 
which the negotiations must be conducted. 
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5. The Council, on a proposal by the negotiator, shall 
adopt a decision authorising the signing of the 
agreement and, if necessary, its provisional application 
before entry into force. 
6. The Council, on a proposal by the negotiator, shall 
adopt a decision concluding the agreement. 
… the Council shall adopt the decision concluding the 
agreement: 
(a) after obtaining the consent of the European 
Parliament in the following cases: 
… 
(v) agreements covering fields to which either the 
ordinary legislative procedure applies, or the special 
legislative procedure where consent by the European 
Parliament is required. 
The European Parliament and the Council may, in an 
urgent situation, agree upon a time-limit for consent. 
(b) after consulting the European Parliament in other 
cases. The European Parliament shall deliver its 
opinion within a time-limit which the Council may set 
depending on the urgency of the matter. In the absence 
of an opinion within that time-limit, the Council may 
act. 
7. When concluding an agreement, the Council may, by 
way of derogation from paragraphs 5, 6 and 9, 
authorise the negotiator to approve on the Union’s 
behalf modifications to the agreement where it provides 
for them to be adopted by a simplified procedure or by 
a body set up by the agreement. The Council may 
attach specific conditions to such authorisation. 
8. The Council shall act by a qualified majority 
throughout the procedure. 
However, it shall act unanimously when the agreement 
covers a field for which unanimity is required for the 
adoption of a Union act as well as for association 
agreements and the agreements referred to in Article 
212 with the States which are candidates for accession. 
The Council shall also act unanimously for the 
agreement on accession of the Union to the European 
Convention for the Protection of Human Rights and 
Fundamental Freedoms; the decision concluding this 
agreement shall enter into force after it has been 
approved by the Member States in accordance with 
their respective constitutional requirements. 
9. The Council, on a proposal from the Commission … 
shall adopt a decision suspending application of an 
agreement and establishing the positions to be adopted 
on the Union’s behalf in a body set up by an agreement, 
when that body is called upon to adopt acts having 
legal effects, with the exception of acts supplementing 
or amending the institutional framework of the 
agreement. 
10. The European Parliament shall be immediately and 
fully informed at all stages of the procedure. 
11. A Member State, the European Parliament, the 
Council or the Commission may obtain the opinion of 
the Court of Justice as to whether an agreement 
envisaged is compatible with the Treaties. Where the 
opinion of the Court is adverse, the agreement 
envisaged may not enter into force unless it is amended 
or the Treaties are revised.’ 

21. According to the first paragraph of Article 263 
TFEU: 
‘The Court … shall review the legality of legislative 
acts, of acts of the Council, of the Commission and of 
the European Central Bank, other than 
recommendations and opinions, and of acts of the 
European Parliament and of the European Council 
intended to produce legal effects vis-à-vis third parties. 
It shall also review the legality of acts of bodies, offices 
or agencies of the Union intended to produce legal 
effects vis-à-vis third parties.’ 
22. Article 288 TFEU provides that: 
‘To exercise the Union’s competences, the institutions 
shall adopt regulations, directives, decisions, 
recommendations and opinions. 
… 
A decision shall be binding in its entirety. A decision 
which specifies those to whom it is addressed shall be 
binding only on them. 
…’ 
 EU legislation on related rights of broadcasting 
organisations 
23. The Commission’s application focuses on the 
competence to negotiate an agreement on related rights 
of broadcasting organisations. I therefore limit this 
summary to EU legislation governing such rights. 
24. That legislation is somewhat fragmented and found 
in a number of instruments. Copyright and related 
rights were first treated together in Directive 92/100, 
which was repealed and replaced by Directive 
2006/115 (‘the Rental and Lending Rights Directive’). 
(19) According to recital 16 in the preamble to the 
latter, ‘Member States should be able to provide for 
more far-reaching protection than that required by the 
provisions laid down in this Directive in respect of 
broadcasting and communication to the public.’ (20) 
25. Directive 2006/115 applies in conjunction with 
Directive 2006/116 (as regards the term of protection of 
copyright and certain related rights), (21) Directive 
93/83 (containing separate rules for satellite 
broadcasting and cable retransmission) (22) and 
Directive 2001/29 (harmonising certain aspects of 
copyright and related rights in the information society). 
26. These directives stress the distinct character of 
copyright and related rights by providing that the 
protection of related rights shall leave intact and in no 
way affect the protection of copyright. (23) 
27. Article 7(2) of Directive 2006/115 sets out the right 
of fixation of broadcasting organisations, that is, the 
exclusive right to authorise or prohibit the fixation of 
their broadcasts which are transmitted by wire or over 
the air, including by cable or satellite. Article 7(3) 
provides that that right is not available to a cable 
distributor as regards the mere retransmission by cable 
of the broadcasts of broadcasting organisations. In 
accordance with Article 4(1) of Directive 93/83, that 
protection must apply also in case of communication to 
the public by satellite, which that directive defines in 
Article 1(2)(a) as ‘… the act of introducing, under the 
control and responsibility of the broadcasting 
organisation, the programme-carrying signals intended 
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for reception by the public into an uninterrupted chain 
of communication leading to the satellite and down 
towards the earth’. 
28. Article 2(e) of Directive 2001/29 sets out the right 
of reproduction (24) according to which ‘Member 
States shall provide for the exclusive right to authorise 
or prohibit direct or indirect, temporary or permanent 
reproduction by any means and in any form, in whole 
or in part: … for broadcasting organisations, of 
fixations of their broadcasts, whether those broadcasts 
are transmitted by wire or over the air, including by 
cable or satellite’. In accordance with Article 4(1) of 
Directive 93/83, that protection must apply also in case 
of communication to the public by satellite. 
29. Article 8(3) of Directive 2006/115 requires Member 
States to provide for the exclusive right of broadcasting 
organisations to authorise or prohibit the 
communication to the public of their broadcasts if such 
communication is made in places accessible to the 
public against payment of an entrance fee. According 
to recital 16, Member States remain competent to offer 
wider protection for these rights. In accordance with 
Article 4(1) of Directive 93/83, that protection must 
apply also in case of communication to the public by 
satellite but Article 6(1) of that directive confirms that 
this is also a minimum standard of protection. 
30. Article 3(2)(d) of Directive 2001/29 sets outs the 
right of making available to the public, that is, ‘… the 
exclusive right to authorise or prohibit the making 
available to the public, by wire or wireless means, in 
such a way that members of the public may access them 
from a place and at a time individually chosen by them 
… for broadcasting organisations, of fixations of their 
broadcasts, whether these broadcasts are transmitted 
by wire or over the air, including by cable or satellite’. 
Recital 24 in the preamble to Directive 2001/29 states 
that this right ‘… should be understood as covering all 
acts of making available such subject-matter to 
members of the public not present at the place where 
the act of making available originates, and as not 
covering any other acts’. 
31. Article 9(1)(d) of Directive 2006/115 requires that 
Member States give broadcasting organisations the 
exclusive distribution right to make available to the 
public fixations of their broadcasts, including copies 
thereof, by sale or otherwise. Article 9(2) concerns 
exhaustion of that right and Article 9(3) adds that the 
distribution right is without prejudice to the provisions 
on rental and lending rights in Chapter I of the same 
directive. According to Article 9(4), ‘[t]he distribution 
right may be transferred, assigned or subject to the 
granting of contractual licenses’. 
32. Article 8(3) of Directive 2006/115 requires that 
Member States provide for the exclusive right of 
broadcasting organisations to authorise or prohibit the 
rebroadcasting (also referred to as retransmission) of 
their broadcasts by wireless means. According to recital 
16 in the preamble, Member States remain competent 
to offer wider protection for these rights. Article 4(1) of 
Directive 93/83 extended the right to communication to 
the public by satellite and Article 6(1) of that directive 

confirmed that this is a minimum standard of 
protection. 
33. Article 10(1) of Directive 2006/115 sets out four 
grounds on which Member States are entitled to set 
limitations to related rights conferred under Chapter II 
of that directive. In addition, according to Article 10(2), 
Member States may provide for the same types of 
limitation as those that apply in connection with the 
protection of copyright in literary and artistic works. 
The same provision also states that ‘… compulsory 
licenses may be provided for only to the extent to 
which they are compatible with the Rome Convention’. 
In any event, according to Article 10(3), these 
limitations ‘… shall be applied only in certain special 
cases which do not conflict with a normal exploitation 
of the subject-matter and do not unreasonably 
prejudice the legitimate interests of the rightholder’. 
34. In Directive 2001/29, recital 31 in the preamble 
states that ‘… exceptions and limitations should be 
defined harmoniously’ and ‘[t]he degree of their 
harmonisation should be based on their impact on the 
smooth functioning of the internal market’. Recital 32 
adds that Directive 2001/29 ‘provides for an exhaustive 
enumeration of exceptions and limitations to the 
reproduction right and the right of communication to 
the public’. Exceptions and limitations are defined by 
reference to the specific right at issue. For example, 
Article 5(2) sets out the grounds on which exceptions 
or limitations to the reproduction right (in Article 2) 
may be provided. Article 5(3) identifies exceptions or 
limitations to both the right of reproduction and the 
rights in Article 3 (thus including the right of making 
available to the public). According to Article 5(5), 
these exceptions and limitations ‘… shall only be 
applied in certain specific cases which do not conflict 
with a normal exploitation of the work or other subject-
matter and do not unreasonably prejudice the 
legitimate interests of the rightholder’.  
35. Article 6 of Directive 2001/29 sets out obligations 
as to protection against circumvention of effective 
technological measures, which it defines in paragraph 3 
as ‘… any technology, device or component that, in the 
normal course of its operation, is designed to prevent 
or restrict acts, in respect of works or other subject-
matter, which are not authorised by the rightholder of 
any copyright or any right related to copyright as 
provided for by law …’. According to Article 6(1), 
‘Member States shall provide adequate legal protection 
against the circumvention of any effective technological 
measures, which the person concerned carries out in 
the knowledge, or with reasonable grounds to know, 
that he or she is pursuing that objective’. Recital 47 in 
the preamble to Directive 2001/29 states: ‘In order to 
avoid fragmented legal approaches that could 
potentially hinder the functioning of the internal 
market, there is a need to provide for harmonised legal 
protection against circumvention of effective 
technological measures and against provisions of 
devices and products or services to this effect.’ 
36. Article 7 of Directive 2001/29 provides for 
obligations concerning rights-management information, 
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which it defines in paragraph 2 as ‘… any information 
provided by rightholders which identifies the work or 
other subject-matter referred to in [Directive 2001/29] 
…, the author or any other rightholder, or information 
about the terms and conditions of use of the work or 
other subject-matter, and any numbers or codes that 
represent such information’. Pursuant to Article 7(1), 
Member States are to ‘… provide for adequate legal 
protection against any person knowingly performing 
without authority … (a) the removal or alteration of 
any electronic rights-management information; (b) the 
distribution, importation for distribution, broadcasting, 
communication or making available to the public of 
works or other subject-matter protected under 
[Directive 2001/29] … from which electronic rights-
management information has been removed or altered 
without authority, if such person knows, or has 
reasonable grounds to know, that by so doing he is 
inducing, enabling, facilitating or concealing an 
infringement of any copyright or any rights related to 
copyright as provided by law …’. Recital 56 in the 
preamble to Directive 2001/29 states: ‘In order to avoid 
fragmented legal approaches that could potentially 
hinder the functioning of the internal market, there is a 
need to provide for harmonised legal protection 
against any of these activities.’ 
37. As regards the term of protection, recital 3 in the 
preamble to Directive 2006/116 stated that terms of 
protection should be identical throughout the European 
Union. Article 3(4) of Directive 2006/116 provides that 
rights of broadcasting organisations are to expire 50 
years after the first transmission of a broadcast, 
whether it is transmitted by wire or over the air, 
including by cable or satellite. 
38. Finally, as regards enforcement of related rights, 
Article 8(1) of Directive 2001/29 requires Member 
States to provide appropriate sanctions and remedies 
and to take all the measures necessary to ensure the 
application of those sanctions and remedies. It specifies 
that the sanctions must be effective, proportionate and 
dissuasive. (25) Article 8(2) and (3) concerns actions 
for damages, applications for an injunction (including 
against intermediaries) and the seizure of infringing 
material. 
39. Directive 2004/48 (26) was adopted against the 
background that major disparities continued to exist in 
Member States’ enforcement of intellectual property 
rights regarding, inter alia, the application of 
provisional measures, the calculation of damages and 
the arrangements for applying injunctions. (27) Its 
provisions are without prejudice to those of Directive 
2001/29 and recital 23 in the preamble to Directive 
2004/48 refers to ‘a comprehensive level of 
harmonisation’ in the former as far as infringements of 
copyright and related rights are concerned. (28) 
According to recital 28 in the preamble to Directive 
2004/48, ‘… criminal sanctions also constitute, in 
appropriate cases, a means of ensuring the enforcement 
of intellectual property rights …’. Article 2(3)(b) and 
(c) provides that Directive 2004/48 is not to affect 
‘Member States’ international obligations and notably 

the TRIPS Agreement, including those relating to 
criminal procedures and penalties’ or ‘any national 
provisions in Member States relating to criminal 
procedures or penalties in respect of infringement of 
intellectual property rights’. 
The Decision 
40. On 9 February 2011, the Commission 
recommended that the Council authorise it to negotiate 
the Convention. The Commission took the position, 
without referring to any basis in the Treaties, that it had 
exclusive competence on the grounds that the subject-
matter of the Convention falls within the scope of 
existing directives and that the Convention will be 
based on the EU acquis. Documents filed by the 
Council in response to a request by the Court (29) show 
that the Commission’s proposal was discussed on 
several occasions in the Working Party on Intellectual 
Property (Copyright) and that the Presidency then 
prepared a compromise proposal that formed the basis 
for the Decision. During that process, a formal 
statement by the Commission was entered in the 
Council minutes to the effect that the Commission took 
the view that the conclusion of the Convention 
concerned an exclusive competence and that the 
Decision, which it characterises as being a ‘hybrid act’, 
infringed Article 218(2) and (3) TFEU. 
41. The Council and the Representatives of the 
Member States meeting in the Council adopted the 
Decision on 19 December 2011. To my knowledge, no 
documents explaining the voting process are available. 
On 21 December 2011, the Decision was notified to the 
Commission. 
42. The preamble to the Decision, which is addressed 
to the Commission, (30) reads as follows: 
‘Having regard to the [TFEU], and in particular Article 
218(3) and (4) thereof,  
Having regard to the recommendation from the 
European Commission, 
Whereas: 
(1) The Commission should be authorised to 
participate, on behalf of the Union, in the negotiations 
for [the Convention] as regards matters falling within 
the Union’s competence and in respect of which the 
Union has adopted rules. 
(2) The Member States should participate on their own 
behalf in those negotiations only in so far as matters 
that arise in the course of the negotiations fall within 
their competence. With a view to ensuring the unity of 
the external representation of the Union, the Member 
States and the Commission should cooperate closely 
during the negotiation process, 
…’ 
43. Article 1 of the Decision provides: 
‘1. The Commission is hereby authorised to participate 
in the negotiations for [the Convention] and to conduct 
these negotiations on behalf of the Union as regards 
matters falling within the Union’s competence and in 
respect of which the Union has adopted rules, in 
consultation with the Intellectual Property Working 
Party (Copyright) (the “special committee”). 
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2. The Commission shall conduct the negotiations in 
question in accordance with the negotiating directives 
set out in the Annex to this Decision and/or agreed 
positions of the Union established specifically for the 
purposes of these negotiations within the special 
committee. 
3. Where the subject-matter of the negotiations falls 
within Member States’ competence, the Presidency 
shall fully participate in the negotiations and shall 
conduct them on behalf of the Member States on the 
basis of a prior agreed common position. Where an 
agreed common position cannot be reached, the 
Member States shall be entitled to speak and vote on 
the matter in question independently, without prejudice 
to paragraph 4. 
4. The Commission and the Member States shall 
cooperate closely during the negotiating process, with a 
view to aiming for unity in the international 
representation of the Union and its Member States. 
5. The Commission and/or the Presidency shall make 
sure that documents relating to the negotiations are 
circulated to the Member States in due time. They shall 
report to the Council and/or to the special committee in 
an open and transparent way on the outcome of the 
negotiations before and after each negotiating session 
and, where appropriate, on any problems that may arise 
during the negotiations.’ 
44. The Annex to the Decision sets out the negotiating 
directives, according to which: 
‘1. The Commission shall ensure that the draft 
agreement for the protection of the rights of 
broadcasting organisations proposed by the Council of 
Europe contains appropriate provisions enabling the 
European Union to become a Contracting Party thereto. 
2. The Commission will conduct the negotiations in 
such a way as to ensure that the planned provisions are 
compatible with Directive 2006/115/EC …, Directive 
2006/116/EC …, Directive 93/83/EEC … and 
Directive 2001/29/EC … and with the commitments 
assumed by the European Union and its Member States 
within the framework of the TRIPS Agreement … 
under the auspices of the WTO. 
3. These negotiating directives may be adapted in line 
with progress made in the course of negotiations.’ 
Complaint and procedure 
45. The Commission advances four pleas in law in its 
application seeking annulment of the Decision. 
46. The Commission’s first plea relates to competence. 
The Commission alleges that the Council infringed 
Articles 2(2) and 3(2) TFEU by considering that the 
matter to be covered by the Convention falls within a 
shared competence and by authorising the Member 
States or an institution other than the Commission to 
negotiate in an area where the European Union has 
exclusive competence. 
47. The other three pleas concern the procedures used 
to adopt the Decision. In particular, the Commission 
alleges breach of: 
– the procedure and the conditions for authorising 
negotiations of international agreements by the 
European Union; 

– the voting rules in the Council (Articles 16(3) TEU 
and Article 218(8) TFEU); and 
– the objectives set out in the Treaties and the principle 
of sincere cooperation (Article 13 TEU). 
48. Written observations were submitted by the 
Council, the Parliament and the Commission and by the 
Czech, German, Netherlands, Polish and United 
Kingdom Governments. In response to a request made 
by the Court pursuant to Article 62(1) of its Rules of 
Procedure, the Council submitted on 25 July 2013 
documentation regarding the procedure leading to the 
adoption of the Decision. 
49. At the hearing on 24 September 2013, oral 
submissions were made by all parties, except the 
Netherlands Government, that had filed written 
observations. 
The scope of the Court’s review of the Decision 
50. Whilst the Council raises no formal plea of 
inadmissibility, it submits that the Court has no 
jurisdiction under Article 263 TFEU to consider 
decisions adopted by Member States regarding matters 
for which they are competent. Thus, the Court cannot 
review the Decision in so far as it is a decision of the 
Representatives of the Member States acting not in 
their capacity as members of the Council. The German 
and Netherlands Governments in essence support the 
Council. 
51. The Commission and the Parliament submit that the 
Decision authorises the European Union to negotiate an 
international agreement. It is therefore taken in the 
exercise of the Council’s competences and amenable to 
review by the Court. Whilst the Commission accepts 
that the negotiating directives or the position taken by 
the special committee (whose establishment is foreseen 
by the Decision) are not binding, it argues that the legal 
effect of the Decision is that it limits the authorisation 
to negotiate to matters ‘in respect of which the Union 
has adopted rules’. 
52. I cannot accept the Council’s argument. 
53. Pursuant to the first paragraph of Article 263 
TFEU, the Court is competent to review the legality of 
acts of the Council which are intended to produce legal 
effects vis-à-vis third parties. Neither the nature nor the 
form of the act matters in this regard. (31) Review may 
relate both to the substance of the act and to the 
procedural rules under which it was adopted. 
54. The Decision is a single act of the Council adopted 
on the basis of Article 218(3) and (4) TFEU, 
authorising the Commission to negotiate the 
Convention in accordance with the division of 
competence and negotiating directives it contains. It 
therefore has legal effects. (32) 
55. Under Article 263 TFEU, the Court is competent to 
review the Decision, including the aspect relating to the 
intergovernmental action of the Member States. In so 
doing, the Court is not taking a position on the Member 
States’ intergovernmental action as such – that would 
lie outwith its jurisdiction. (33) The focus of the 
Court’s review is solely upon the Council: in particular, 
whether it was authorised under the Treaties to include 
intergovernmental action in such a type of decision. 
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56. In fact, the question here is not whether the 
Decision is either an act of the Council or an 
intergovernmental decision. (34) Rather, the question is 
whether a decision within the meaning of Article 
218(3) and (4) TFEU and which is subject to review by 
the Court, can be both. The answer depends in essence 
on the merits of the Commission’s second and third 
pleas which concern the legality of a hybrid act. 
However, merging the content of an intergovernmental 
act with that of an EU act cannot be used as a tool to 
circumvent the requirements of EU law and put that act 
outwith the scope of the Court’s review. (35) 
Order of analysis of the pleas 
57. The Commission has formulated the second to 
fourth pleas regarding the legality of a hybrid act as 
alternative grounds for annulment but submits that 
those pleas are effective irrespective of whether the 
Court holds that the European Union has exclusive 
competence to negotiate the Convention. 
58. If the provisions of the Treaties cited in the second 
to fourth pleas do not permit the Council’s adoption of 
a hybrid act such as the Decision, there is formally no 
longer any need to consider its content. That said, it is 
evident that the question of competence is of great 
importance to parties and interveners alike: indeed, 
they have all focused in particular on the first plea in 
their observations. I shall therefore address the 
Commission’s pleas in the order in which they are 
presented. 
First plea: competence 
Arguments 
59. The Commission’s first plea is that the Council 
infringed Articles 2(2) and 3(2) TFEU by taking the 
view that what is to be negotiated in the Council of 
Europe falls within the scope of shared competence and 
by authorising Member States or an institution other 
than the Commission to negotiate an international 
agreement which in reality falls within the exclusive 
competence of the European Union. The essence of the 
first plea is that the Council was not authorised to 
recognise any Member State competence in the 
negotiations. 
60. The Commission, supported by the Parliament, 
submits that the European Union has exclusive external 
competence to negotiate and conclude international 
agreements in an area that is largely covered by EU 
rules which are more than minimum requirements. In 
that regard, it relies on the Court’s ERTA case-law. 
(36) 
61. Even if the Convention when finalised may go 
beyond the EU acquis, the Commission argues that 
every issue to be negotiated may none the less affect or 
alter the scope of the acquis. The European Union has 
exercised its competence to harmonise rights of 
broadcasting organisations and therefore it must now 
act alone. The fact that, under those harmonising rules, 
Member States might retain some competence to create 
limitations or to opt for a higher level of protection 
does not affect the exclusive character of that 
competence because, in particular, common rules exist 
regarding the right of fixation, the right of 

reproduction, the right of retransmission, the right of 
communication to the public, the right of making 
available and the right of distribution. 
62. The Commission, supported by the Parliament, 
rejects the notion that the Lisbon Treaty has reduced 
the scope of the European Union’s external 
competence. Article 2(2) TFEU and Protocol No 25 
have not replaced the ERTA case-law. If the framers of 
the Treaties had intended to limit the European Union’s 
external competence and amend 40-year old case-law, 
the Commission assumes that they would have made 
that intention clear. 
63. If a competence is exclusive within the meaning of 
Article 3(2) TFEU, then by definition Article 2(2) 
cannot apply. The fact that the internal market is a 
shared competence does not mean that the external 
competence to conclude an international agreement on 
intellectual property is also shared. It is not contested 
that Article 2(2) TFEU can apply to international 
agreements: thus, the European Union can decide to 
adopt new common rules in the form of an international 
agreement which would then also be binding on the 
Member States. Even if the Court were to hold that the 
competence is not exclusive, the European Union could 
still negotiate and conclude the Convention alone 
because the exercise of shared competence is not based 
on the prior adoption of common rules. 
64. As regards methodology, the Commission argues 
against an approach whereby each provision of existing 
EU law is compared with a possible provision in a 
future international agreement. Rather, EU law must be 
approached as a consistent and balanced body of 
legislation. The Commission therefore presents a ‘topic 
by topic’ analysis as well as an overall analysis – even 
if, it submits, it is not necessary to show that each and 
every issue to be discussed in the negotiations affects 
the proper functioning of the internal market (the basis 
upon which the relevant EU directives were adopted). 
As part of the latter analysis, the Commission relies on 
the Court’s statement to the effect that EU law covers 
the subject-matter of the Berne Convention to a very 
great extent. (37) Opinion 1/03 shows that the fact that 
there might be some residual freedom for the Member 
States to act does not of itself render a competence non-
exclusive; the Court must then examine whether that 
freedom may affect or alter the scope of EU law. (38) 
The Court has accepted that a competence does not lose 
its exclusive character because harmonisation is not 
complete. In that regard, the present case satisfies the 
conditions set out in Opinion 2/91: the area is covered 
to a large extent by EU law, which does not simply lay 
out minimum requirements. (39) 
65. The Commission compares the present case with 
Case C‑45/07 Commission v Greece, involving a 
regulation which made the substance of two 
international instruments part of EU law. In the light of 
the ERTA case-law, the Court held that a Member State 
could not initiate a process that might possibly lead to 
changing those instruments. (40) 
66. As regards the content of the Convention, the 
Commission submits that the definition of a broadcast 
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and the description of the beneficiaries of protection 
(possibly including webcasters and simulcasters) will 
have an immediate impact on the EU acquis. At 
present, Directive 2006/115 and Directive 2001/29 
protect broadcasting organisations which transmit their 
signals by wire or over the air (this category includes 
terrestrial and satellite broadcasters) whereas Directive 
93/83 does not recognise cable distributors as a 
separate category of rightholders. 
67. With respect to the rights protected under EU law, 
the Commission submits that: 
– proposals also to protect retransmissions of 
broadcasts by wire (including the internet) and deferred 
retransmissions would affect or alter the scope of the 
right of retransmission under EU law and 
– the proposal to widen the scope of the right of 
communication to the public so as to apply in places 
other than those accessible to the public against 
payment of an entrance fee would affect the more 
limited right of communication to the public under EU 
law as well as the rights of other rightholders where 
that concept is used. 
68. The Commission accepts that EU law does not 
protect pre-broadcast programme-carrying signals 
because they do not constitute an act of broadcasting or 
transmission as such. However, it submits that 
proposals to protect such signals, whether by way of 
granting a separate right, a broad definition of 
‘broadcast’ or the right of adequate legal protection, are 
inextricably linked to existing EU law because they 
would apply to the same material as is already 
protected but at an earlier stage of transmission. 
Moreover, such protection would need to be considered 
in the light of Directive 93/83 which sets out rules for 
programmes carrying signals transmitted by satellite. 
69. The Commission further submits that the term of 
protection is harmonised and that EU law regulates the 
protection against circumvention of effective 
technological measures and protection against 
unauthorised removal or alteration of rights 
management information. 
70. Finally, the Court has interpreted notions, such as 
the term ‘public’ in ‘communication to the public’, in a 
uniform manner and (in so far as possible) in the light 
of international law and has sought to apply principles 
or concepts found in one directive governing 
intellectual property law to other directives despite the 
lack of specific harmonisation. It follows that amending 
one directive may affect the overall body of legislation 
that is to be interpreted and applied as regards any 
category of rightholder. 
71. According to the Council, supported by the 
intervening Member States, reading Article 3(2) TFEU 
together with Article 2(2) TFEU and Protocol No 25 
shows that the exclusive external competence of the 
European Union is confined to those elements of an 
international agreement that are governed by the EU 
acts in question. Put differently, Article 3(2) TFEU 
should not be read as codifying the test of ‘an area 
already largely covered by the EU rules’ in Opinion 
1/03. (41) Alternatively, even if it is read in that way, 

the Council submits that case-law such as Opinion 
2/91, (42) Case C‑467/98 Commission v Denmark (43) 
and Opinion 1/03 (44) must be distinguished from the 
present case.  
72. Despite the fact that many issues that may possibly 
be covered by the Convention are already subject to EU 
rules and therefore fall within the European Union’s 
exclusive competence, the European Union does not 
have exclusive competence to negotiate the entire 
Convention. 
73. The Council does not accept that the protection of 
rights of broadcasting organisations will affect the 
overall balance of protection of copyright and related 
rights and their exercise, because the former are 
independent and self-standing rights in relation to the 
latter. That is illustrated by, inter alia, the judgment in 
SCF, (45) in which the Court interpreted the concept of 
‘communication to the public’ differently in Article 
3(1) of Directive 2001/29 and in Article 8(2) of 
Directive 92/100 (as codified by Directive 2006/115). 
Moreover, the Council submits that it is likely that the 
Convention will include the customary principle 
according to which the protection it grants shall leave 
intact and in no way affect the protection of copyright 
in literary and artistic works. 
74. The Council goes on to identify three aspects of the 
protection of rights of broadcasting organisations that 
will be covered by the negotiations but are not yet 
harmonised. As a result, Member States’ negotiation 
and conclusion of international commitments 
concerning those aspects would not affect or alter the 
scope of EU rules. 
75. First, Member States remain free to establish or not 
an exclusive right to authorise or prohibit 
communication to the public where there is no entrance 
fee. Article 8(3) of Directive 2006/115 only regulates 
communication to the public where there is an entrance 
fee. 
76. Second, no EU law provision (including Article 6 
of Directive 2001/29) is aimed at protecting the 
transmission of the pre-broadcast programme-carrying 
signal before its broadcast to the public. Whilst the 
content of that signal might be protected by copyright, 
the object and beneficiaries of that right are not the 
same as in the case of broadcasting. 
77. Third, whilst the Council accepts that EU rules on 
enforcement exist, those rules do not preclude Member 
States from providing for remedies that are more 
favourable to rightholders than those provided for in 
Directive 2004/48. Nor do they deal with criminal 
sanctions or contain a minimum rule based on Article 
83(2) TFEU. The Council acknowledges that, at the 
time of the adoption of the Decision, the content of the 
Convention was not sufficiently precise to make it 
possible to determine the exact scope, nature and 
content of the provisions concerning enforcement. 
78. The Polish Government adds that the Convention 
might also set out a wider definition of the concept of 
broadcasting and, as the United Kingdom Government 
also submits, that EU law does not provide for a right 
of retransmission by wire. 
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79. The Council, supported by the Netherlands, Polish 
and United Kingdom Governments, further objects to 
the Commission’s suggestion that the Court should opt 
for a broad assessment without focusing on individual 
provisions (such as the provisions related to the three 
aspects which the Council views as falling within 
Member States’ competence). In that regard, it submits 
that there is no basis for claiming that all rightholders 
should enjoy identical rights. All rights and obligations 
must be interpreted in the light of their context and 
purpose. The fact that a term in one intellectual 
property directive might need to be interpreted in the 
light of rules and principles established by other such 
directives (46) does not mean that one necessarily 
affects the other. 
80. Finally, the Council accepts that, should the 
Convention as negotiated not contain any matter falling 
within the Member States’ competence, only the 
European Union would be a party to the Convention. 
Assessment 
Meaning of the phrase ‘in so far as its conclusion may 
affect common rules or alter their scope’ in Article 3(2) 
TFEU 
81. All parties agree that the European Union has 
external competence to negotiate an international 
agreement on rights of broadcasting organisations. The 
issue is whether that competence is exclusive or shared 
with the Member States. 
82. It is also common ground that the Treaties do not 
expressly provide for exclusive competence as regards 
the protection of rights of broadcasting organisations, 
that the conclusion of the Convention is not deemed 
necessary to enable the exercise of the European 
Union’s internal competence in the area to be covered 
by the proposed Convention and that, in principle, that 
internal competence is shared. Whether external 
competence is exclusive depends on whether the 
conclusion of the Convention affects common rules or 
alters their scope within the meaning of Article 3(2) 
TFEU. 
83. Rather, the parties disagree in their interpretation of 
Article 3(2) TFEU and on the answer to the question, 
when does the European Union have exclusive 
competence to negotiate an entire international 
agreement in circumstances where EU rules cover a 
part of the area falling under the proposed international 
agreement? The Commission submits that, where the 
area is largely covered by EU rules, there is exclusive 
competence. The Council favours a stricter approach 
according to which exclusive competence cannot exist 
with regard to areas where the European Union has not 
acted. (47) 
84. The question at issue has been characterised in the 
parties’ submissions as whether Article 3(2) TFEU 
codifies the ERTA case-law. In that regard, this is not 
the first case in which the Council’s position on the 
relation between Article 3(2) TFEU and the ERTA 
case-law has been debated before the Court. In Case C‑
137/12 Commission v Council, the competence in 
question fell within the scope of the common 
commercial policy and there was therefore no need to 

consider Article 3(2) TFEU. (48) However, Advocate 
General Kokott did address the question in her Opinion 
in that case. She concluded that the final part of Article 
3(2) TFEU codifies the ERTA case-law and found no 
evidence to support the Council’s argument that the 
framers of the Lisbon Treaty had intended otherwise. 
Nor was she convinced that Protocol No 25 could be 
read as restricting the European Union’s competence 
under Article 3(2) TFEU. (49) 
85. I am not convinced that it is helpful to frame the 
issue at stake as being whether Article 3(2) TFEU 
codifies the ERTA case-law, not least because there is 
disagreement as to what (precisely) that case-law 
establishes. What matters is the meaning of the phrase 
‘in so far as its conclusion may affect common rules or 
alter their scope’ in Article 3(2) TFEU. The wording 
used there must be read together with the context found 
in other parts of the Treaties and taking into account the 
historical background of which the Court’s case-law 
obviously forms part. 
86. I start with the wording of the TFEU. 
87. The TFEU twice uses the phrase ‘affect common 
rules or alter their scope’. Apart from Article 3(2) 
TFEU, it appears also in Article 216(1) TFEU, which 
describes the grounds for the European Union’s 
competence to conclude an international agreement 
without distinguishing between exclusive and shared 
competence. 
88. Whilst there are similarities between the two 
provisions, there are also differences in the wording. In 
many but not all language versions those differences 
appear to suggest that it might be easier to establish 
exclusive external competence under Article 3(2) 
TFEU than competence under Article 216(1) TFEU. 
(50) Thus, in the English version, ‘may’ in the former 
refers to a simple possibility whereas ‘is likely to’ in 
the latter implies a degree of probability. However, that 
distinction cannot be right. If exclusive external 
competence is established under Article 3(2) TFEU, 
external competence per se could not possibly be 
denied under Article 216(1) TFEU. At the same time, if 
it is correct that the analysis under Article 216(1) (‘is 
there competence?’) should precede examination of the 
competence’s character (‘is the competence 
exclusive?’), then showing that concluding the 
international agreement is likely to affect or distort the 
scope of common rules automatically means that the 
competence is exclusive and excludes the possibility of 
establishing shared external competence. 
89. I read the final phrase of Article 3(2) TFEU as 
implying that EU rules must already exist in the area 
covered by the international agreement. If no such rules 
exist, it is difficult to imagine how the conclusion of 
the latter could affect or alter the scope of the former. 
That suggests that the analysis always involves 
examining (in sequence): (i) the scope and content of 
the envisaged international agreement; (ii) whether the 
European Union has already exercised an internal 
competence and, if so, the scope and content of EU 
law; and (iii) whether the conclusion of that 
international agreement may affect EU rules or alter 
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their scope. That last possibility might exist for various 
reasons and might be more obvious in some 
circumstances than in others.  
90. It is probably of little consequence that Article 3(2) 
TFEU does not expressly state whether it is the 
conclusion of an international agreement ‘by the 
European Union’ or ‘by the Member States’ of which it 
must be established that it ‘may affect common rules or 
alter their scope’. It is the substance of the international 
agreement rather than the identity of the contracting 
party(ies) that will affect common rules or alter their 
scope. If the starting point is that competence is shared, 
logically the focus is then on what would happen if 
Member States conclude an international agreement in 
an area where EU rules already exist. The use of the 
words ‘in so far as’ makes it clear that parts of an 
international agreement can fall within the exclusive 
competence of the European Union on this basis 
whereas competence might still be shared with respect 
to other parts. 
91. Furthermore, the use of the phrase ‘shall also have 
exclusive competence’ makes it clear that, apart from 
the grounds in Article 3(1), the list of (broadly defined) 
grounds in Article 3(2) is exhaustive. 
92. I now turn to the context of Article 3(2) TFEU and 
the effect of, in particular, Article 2(2) TFEU and 
Protocol No 25. 
93. In my opinion, neither Protocol No 25 nor Article 
2(2) TFEU limits as such the scope of Article 3(2) 
TFEU. Both concern shared competences. The first 
sentence of Article 2(2) stipulates the consequence of 
defining a competence as shared. The second and third 
sentences concern the situation where EU competence 
and Member States’ competence coexist. Thus, it 
follows from a combined reading of the second 
sentence with Protocol No 25 (which refers only to 
Article 2(2)) that, if the European Union has exercised 
such competence in a certain area, the Member States 
can no longer exercise their competence with respect to 
matters covered by the EU act in question. However, 
they might still have freedom to act in other areas. If 
the European Union has not exercised its competence, 
the Member States can still act to the extent that the 
European Union has not acted. And, Member States 
regain (their original) competence to act in any area in 
which the European Union has ceased its action. 
94. Finally, I turn to the historical background to 
Article 3(2) TFEU. 
95. The language of the final phrase of Article 3(2) 
TFEU is evidently taken from ERTA. The Court there 
articulated a test for establishing the existence of 
external competence (now the subject of Article 216(1) 
TFEU) (51) and the exclusive character of that 
competence (now the subject of Article 3(2) TFEU). 
With respect to the latter, the Court held that as and 
whenever the European Union adopts common rules, in 
whatever form, in order to implement a common policy 
envisaged by the Treaties, the European Union 
becomes exclusively competent (52) and the Member 
States can no longer undertake obligations with third 
countries which ‘affect those [common] rules’. (53) I 

will refer to this as ‘the ERTA principle’. The rationale 
behind the ERTA principle was the need to protect the 
unity of the common market and the uniform 
application of Community law. (54) 
96. If the negotiating history of Article 3(2) TFEU 
shows anything, it is that there was no intention to 
depart from the ERTA principle. (55) In that regard, I 
agree with Advocate General Kokott in her Opinion in 
Case C‑137/12. (56) 
97. The Court should therefore be guided by its past 
case-law in this area, which includes (obviously) ERTA 
and a range of other judgments and Opinions pursuant 
to what is now Article 218(11) TFEU. 
98. In that case-law, the Court has elucidated further 
the rationale behind the ERTA principle. Thus, the 
principle applies where Member States’ conclusion of 
the international agreement (or parts thereof) would be 
incompatible with the unity of the common market and 
the uniform and consistent application of EU law, (57) 
or would undermine the proper functioning of the 
system which common rules establish, (58) or where, 
given the nature of existing EU law, any international 
agreement would necessarily affect EU law. (59) 
Moreover, the Court has added that in all areas 
corresponding to the objectives of the Treaty, Article 
10 EC (60) (now expressed in Article 4(3) TEU as the 
principle of sincere cooperation) requires Member 
States to abstain from any measure which could 
jeopardise the attainment of the Treaty’s objectives. 
(61) 
99. What further clarifications has the Court provided 
as to the meaning of the ERTA principle itself? 
100. Application of the ERTA principle presupposes 
that there has been some internal action; the mere 
existence of internal competence is insufficient. (62) 
Indeed, as long as the internal competence has not been 
exercised, there will be no EU rules that can be affected 
or whose scope can be altered. Equally, the existence of 
initiatives and instruments aimed at avoiding 
contradictions between EU law and the envisaged 
international agreement cannot obviate the need to 
compare the two in order to determine the effect of the 
latter on the former. (63) Also irrelevant are the legal 
basis in itself for the EU rules in question (64) and (as 
the Council correctly notes) the fact that negotiating a 
mixed agreement might involve disadvantages and 
practical inconveniences. (65) Nor is the mere fact that 
Member States’ conclusion of an international 
agreement might affect the normal functioning of the 
internal market in some way sufficient to establish that 
the ERTA principle is satisfied. (66) 
101. Provided that there has been internal action, the 
ERTA principle can be applied to an entire 
international agreement or parts thereof. 
102. If the internal action has taken the form of 
complete harmonisation in a given area, there is 
exclusive external competence with respect to that area. 
(67) In that event, Member States can no longer 
maintain or enact measures which are inconsistent with 
that EU act or otherwise undermine its objectives and 
effect (even if stricter rules might result in a higher 
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level of protection). (68) Any discretion to derogate 
from EU law is entirely controlled by the harmonising 
measures themselves. (69) Thus, if the international 
agreement regulates area A and the entirety of area A is 
harmonised, conclusion of an international agreement 
in that area automatically satisfies the ERTA principle 
and EU competence is exclusive. Member States’ 
involvement might constrain the way in which the 
European Union subsequently exercises its internal 
competences. If the international agreement covers area 
B as well as area A but area B is not yet harmonised, 
the European Union has exclusive competence at least 
for area A. Apart from the difficulty in establishing 
whether and with respect to what there has been 
complete harmonisation, this is what I would describe 
as the ‘easy case’. 
103. Whether there is complete harmonisation depends 
on how intensely a particular area is regulated. That is 
established based on, in particular, the wording and the 
objective(s) of the pertinent EU acts: their content, 
scope of application and the nature of the obligations 
they set out. The particular area may be, for example, a 
sector of the economy, a type of business practice, a 
category of individuals or a type of property. 
104. Can the European Union also have exclusive 
competence to negotiate and conclude an entire 
international agreement where there has not yet been 
complete harmonisation with respect to the area(s) 
covered by the international agreement (or part 
thereof)? 
105. That is possible. 
106. The Court accepted this proposition in Opinion 
2/91 where it found that the area was largely covered 
by EU rules, taking into account the historical 
evolution and the objectives of the EU regulation as 
well as the fact that the international agreement offered 
wider protection as a result of broader definitions of the 
elements that affected its scope of application. (70) In 
those circumstances, the Court held that the relevant 
part of the international agreement was of such a kind 
as to affect EU law and that Member States therefore 
could no longer undertake commitments outside the 
framework of the EU institutions. (71) In Commission 
v Denmark the Court relied on that finding, which it 
there appeared to summarise as meaning that common 
rules are affected or distorted by international 
commitments where the international commitments fall 
within an area which is already largely covered by such 
rules. (72) Then, in Opinion 1/03, the Court described 
that situation as merely one example of where 
exclusive competence was recognised and emphasised 
the need to take account of the scope, nature and 
content of EU rules and any foreseeable future 
developments. (73) 
107. As I read that case-law, the sole fact that an 
international agreement (or part(s) thereof) concerns an 
area that is ‘largely covered’ by EU rules (or an area 
defined by reference to some other abstract threshold in 
terms of the degree of regulation) does not of itself 
automatically lead to the conclusion that there is 
exclusive competence to negotiate that entire 

international agreement (or the relevant part) without 
any examination of whether the ERTA principle 
applies. Obviously, the larger the area already covered 
by EU law, the more likely it becomes that the 
remaining part of the international agreement may have 
an impact on existing EU rules. However, that will not 
always be the case. Everything depends on the content 
of the commitments entered into and their possible 
connection with EU rules. The relationship between the 
proposed Convention and EU rules on the protection of 
rights of broadcasting organisations, which I shall go 
on to discuss, illustrates this point well. 
108. Application of the ERTA principle requires the 
precise content of the obligations assumed under both 
the international agreement and EU law to be 
determined in order to identify whether and, if so, to 
what degree Member States can no longer regulate a 
particular matter and consequently can no longer enter 
into their own international commitments (even if those 
might not conflict with EU law). Contradiction between 
the international agreement and EU rules is not 
required for the application of the ERTA principle. (74) 
In that regard, Advocate General Tizzano in his 
Opinion in the Open Skies cases usefully explained 
that, even where existing EU rules are imported into an 
international agreement, there is no guarantee that ‘… 
the rules would then in fact be uniformly applied and, 
especially, that any amendments which might be 
adopted internally would be fully and promptly 
transposed into the agreements …’; the nature and legal 
regime of the common rules might thus be distorted 
and there would be ‘… a real and serious risk that they 
would be removed from review by the Court …’. (75) 
In Opinion 1/03, the Court stated in general terms that 
application of the ERTA principle requires an 
assessment on the basis of the scope, nature and content 
of the rules, taking into account the current state of EU 
law as well as its future development in so far as is 
foreseeable at the time of analysis. (76) 
109. Thus, whether the European Union has exclusive 
external competence under the final phrase of Article 
3(2) TFEU in essence depends on a detailed and 
comprehensive comparison between the areas covered 
by the envisaged international agreement and EU law. 
(77) 
110. In its case-law, the Court has focused in particular 
on what are relevant considerations in assessing the 
state of EU law in the area to be covered by the 
international agreement, such as: whether the 
Community has exercised its internal competences; the 
subject-matter of the provisions offering the basis for 
internal action; the scope, nature and content of 
(current) EU law; (78) the objective of EU rules; (79) 
the structure of any relevant EU act; (80) the extent to 
which the EU rules only set minimum standards; (81) 
the historical background of the development of EU 
law in a particular area; (82) the future developments of 
EU law in so far as foreseeable at the time of the 
analysis; (83) the full effectiveness of EU law; (84) and 
the proper functioning of the system established by EU 
rules. (85) Some of these considerations will also, in 
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my view, be relevant in describing the envisaged 
international agreement. 
111. This type of analysis must be applied to each and 
every part of the international agreement to be 
negotiated and concluded.  
112. One particular consideration can significantly 
affect the result of applying the ERTA principle: where 
EU law sets out minimum standards of protection in a 
particular area. In that case, Member States remain 
competent to conclude an international agreement that 
also imposes minimum standards because such an 
agreement may not affect EU law which the Member 
States can and must fully apply. (86) Whether in fact 
they remain competent will depend on the degree of 
freedom given to Member States under both the 
international agreement and EU rules. If the 
international agreement sets a lower minimum standard 
than EU law, Member States’ conclusion of that 
agreement would not undermine EU law: primacy of 
EU law means that the Member States cannot 
implement in their territory a lower standard than the 
standard set by EU law (even if that lower standard 
were consistent with the international agreement). Nor 
is EU law undermined if the international agreement 
sets a higher minimum standard provided that EU law 
authorises Member States to adopt such a higher 
standard. 
113. What happens if EU law sets a minimum standard 
and the international agreement sets a maximum level 
of protection? Suppose EU law states that the term of 
protection of a related right shall be ‘no less than 70 
years’ and the international agreement defines the term 
of protection as ‘no more than 50 years’. In that event, 
Member States cannot apply EU law without infringing 
the international agreement. That affects Member 
States’ responsibility under public international law but 
not the EU rule of ‘no less than 70 years’, which still 
binds them as Member States. 
114. Against that background, I turn to examine 
whether the European Union has exclusive competence 
to negotiate the entire Convention. 
 The European Union’s competence to negotiate the 
Convention 
–  Determining external competence prior to the start of 
the negotiations on the Convention 
115. In the present case, negotiations on the 
Convention still need to start (87) and no (draft) treaty 
text (88) is available. 
116. Undoubtedly, resolving the question of 
competence before the start of negotiations ensures that 
only the competent parties sit at the negotiating table. 
This offers a degree of legal certainty and is in the 
interests of the European Union, the Member States 
and third parties involved in those negotiations. (89) 
117. However, treaty negotiations can be unpredictable 
and the content of the international agreement to be 
negotiated can be a moving target. How does that 
reality affect the use of the available procedures before 
this Court to determine whether, in any particular case, 
EU competence is exclusive or shared with the Member 
States? 

118. I first observe that there might be circumstances in 
which the Court has to declare itself unable to rule for 
lack of sufficient information. That might be the case 
(for example) if the sole information available here 
were a declaration of intent to negotiate an international 
agreement on the protection of rights of broadcasting 
organisations without any indication at all as to the 
likely content of such a future agreement. 
119. Next, an Opinion pursuant to Article 218(11) 
TFEU can be requested ‘… before the commencement 
of international negotiations, where the subject-matter 
of the envisaged agreement is known, even though 
there are a number of alternatives still open and 
differences of opinion on the drafting of the texts 
concerned, if the documents submitted to the Court 
make it possible for the Court to form a sufficiently 
certain judgment on the question raised …’. (90) So far 
as I can see, the same criteria should apply where (as 
here) the Court is seised of an application for 
annulment. (91) Provided that sufficient information is 
available about the essential features of the proposed 
international agreement, the presence of some 
remaining degree of uncertainty as to its final content 
does not prevent the Court from fulfilling its function 
by applying the legal test to determine whether the 
Commission has established the European Union’s 
exclusive competence and making a ruling in the case. 
120. An ex ante determination of competence based on 
the material available to the Court at that stage does 
not, however, necessarily preclude re-examination 
should the negotiation process result in a situation in 
which the final (draft treaty) text differs significantly 
from what was originally envisaged. In such 
circumstances, it may be appropriate to ask the Court 
for a further ruling on competence and, if necessary, to 
return to the negotiating table. (92) 
121. In that regard, EU institutions and the Member 
States must cooperate closely. That requirement applies 
at the time of negotiation, conclusion and 
implementation of an international agreement of which 
the substance falls partly within the competence of the 
European Union and partly within that of the Member 
States. (93) Thus, if the Court were to conclude here 
that the Commission has established that only the 
European Union is competent but the negotiations 
subsequently moved in a different direction and 
included new matters, the EU institutions would then 
have to assess their competence as regards those 
matters. If necessary, they would have to invite the 
Member States to participate. At the very least, they 
would have to inform the Member States of these 
developments so as to enable them to exercise their 
rights under the Treaties. Conversely, where Member 
States retain some competence, they must participate in 
good faith in the negotiations and refrain from acting in 
a manner that would undermine the European Union’s 
competence. If the Court were to conclude now that 
there is shared competence but the final text of the 
Convention as negotiated contained only matters 
already covered by EU law, only the European Union 
would be competent to conclude the Convention. 
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–  The Convention 
122. There is presently no draft text of the Convention. 
However, the Commission has submitted a set of 
documents in which the objectives and scope of the 
negotiations (and thus of the possible final text) are set 
out, namely: (i) the 2002 Recommendation, including 
its appendix and explanatory memorandum; (ii) the 
2008 Memorandum; (iii) the 2009 Terms of Reference; 
and (iv) the 2010 Meeting Report. No objection was 
raised by the other parties or the interveners as to those 
documents. 
123. That documentation indicates what might be 
negotiated. The evidentiary value of each document 
must depend on its author, content and proximity to the 
actual negotiating process. The 2010 Meeting Report 
appears to contain the most recent statement as to the 
objective(s) and scope of the negotiations. However, 
whilst its content reflects debates in the 2010 
Consultation Meeting, it does not elaborate in a 
systematic manner on any agreed substance of the 
envisaged Convention. The 2002 Recommendation and 
the 2009 Terms of Reference are political documents, 
in the sense that they were adopted by the Committee 
of Ministers of the Council of Europe. The 2009 Terms 
of Reference merely instruct the MC-S-NR to ‘[p]ursue 
work on the protection of neighbouring rights of 
broadcasting organisations and, if the requisite 
conditions are met, submit a draft convention on the 
subject’. The most detailed account of a possible 
negotiating mandate is the 2008 Memorandum, 
authored by the Ad-hoc Stocktaking Group and 
intended as a working document for the CDMC. It 
assesses the feasibility of preparing a convention and 
explores the need and function of such a convention. It 
also relies on the 2002 Recommendation, describing 
that as a possible starting point for discussions on the 
content of the Convention. 
124. A separate set of documents submitted by the 
Commission relates to ongoing negotiations on a WIPO 
Treaty on the Protection of Broadcasting Organisations 
the slow progress of which (94) has apparently 
prompted the Council of Europe’s initiative to prepare 
a Convention. The evidentiary value of these WIPO 
documents is limited. Nor can international agreements, 
such as the Rome Convention, (95) that govern (in part) 
the rights of broadcasting organisations be used as a 
basis for identifying the content of the Convention 
without any clear indication whether the intention is to 
use existing international agreements or parts thereof as 
a model. 
125. In setting out my understanding of what it is 
envisaged that the Convention will cover, I base myself 
essentially on the 2008 Memorandum and the 2010 
Meeting Report. I shall also take into account elements 
found in other documents where relevant. 
126. The objective of the proposed Convention is to 
increase protection of rights of broadcasting 
organisations and to adapt those rights to, in particular, 
the risks of theft of signals (which often move across 
borders). This should be done through conferring 
exclusive rights on broadcasting organisations which 

are enforceable and defined in technologically neutral 
terms. Nothing in the available documentation suggests 
that the Convention is intended also to cover copyright 
or related rights of, for example, producers or 
performers. 
127. It is unclear how the Convention will define 
‘broadcasting’: in particular whether that term will 
include also, for example, transmission over the 
internet (whether that be webcasting, simulcasting or 
some other form). As the Polish Government correctly 
points out, the 2008 Memorandum (referring to the 
European Union’s WIPO proposals (96)) appears to 
exclude such a definition whilst the 2010 Meeting 
Report focuses on the need to preserve technological 
neutrality but also calls for further inquiry into whether 
the Convention should protect new media services, 
including the protection of on-demand and catch-up 
services. It seems clear from the 2008 Memorandum 
that, in any event, any attempt to widen the definition 
so as to include one or another form of broadcasting 
through the internet would considerably broaden the 
scope of protection (and thus that of the exclusive 
rights of broadcasting organisations) as compared to 
the protection now offered under the Rome Convention 
which refers, in Article 3(f), only to transmission by 
wireless means. 
128. The 2008 Memorandum defines six exclusive 
rights, states that those rights should also apply to pre-
broadcast programme-carrying signals, stresses the 
need for legal protection and effective legal remedies 
against circumvention of technological measures and 
for obligations concerning rights-management 
information, and defines the term of protection. 
129. As regards the substance of the protection, the 
2002 Recommendation suggests that there should be a 
right of retransmission, which is intended to encompass 
all forms of rediffusion by whatever means. 
Broadcasting organisations would be able to rely on 
that right to authorise or prohibit retransmission of their 
broadcasts by wire or wireless means, whether 
simultaneous or deferred (based on fixation). (97) 
130. The intention (as is also apparent from the 2002 
Recommendation) is that the Convention should 
establish a right of fixation on which broadcasting 
organisations can rely to authorise or prohibit fixations 
of their broadcasts. (98) 
131. The 2002 Recommendation indicates that the 
Convention might also cover a right of reproduction on 
which broadcasting organisations can rely to authorise 
or prohibit direct and indirect reproduction of fixations 
in any manner or form. (99) 
132. The 2002 Recommendation suggests that the right 
of making available to the public will be described as 
the right of broadcasting organisations to authorise or 
prohibit the making available to the public fixations of 
their broadcasts, by wire or wireless means, in such a 
way that members of the public may access them from 
a place and at a time individually chosen by them. 
(100) The 2008 Memorandum indicates that that right 
might also cover making broadcasts available on 
demand on the internet. 
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133. According to the 2002 Recommendation, the 
Convention would establish a right of distribution or 
the right to authorise or prohibit the making available 
to the public through sale or other transfer of ownership 
of fixations and copies of fixations of their broadcasts, 
including broadcasts of programmes that are not 
protected by copyright. (101) The 2008 Memorandum 
suggests that the Convention might widen the scope of 
that right in the Rome Convention by offering 
protection also with respect to distribution by wire. 
134. The 2002 Recommendation foresees that the 
Convention might establish a right of communication 
to the public, that is, the right of broadcasting 
organisations to authorise or prohibit the 
communication to the public of their broadcasts if such 
communication is made in places accessible to the 
public against payment of an entrance fee, though 
Member States would have the right to define the term 
‘entrance fee’ in national law and to decide whether or 
not to protect this right in case of communication in 
places accessible to the public against payment of an 
indirect entrance fee. (102) 
135. From the available documentation it is clear that 
one of the main purposes of the Convention is to 
protect pre-broadcast programme-carrying signals, 
though there appears to be no certainty about the scope 
of protection. (103) The Rome Convention does not 
protect such signals. None of the available documents 
defines the possible content of that right, though the 
2008 Memorandum notes that the protection might be 
achieved by simply widening the definition of 
broadcasts. However, also according to the 2008 
Memorandum, the result envisaged might be that 
Member States take adequate and effective measures 
against unauthorised distribution and other use of such 
signals. Whether those measures should be governed by 
private or public law is left open. The 2010 Meeting 
Report shows that whether that protection should 
extend to signals which, unlike transmitted signals, 
might carry raw material or material that might not be 
broadcast also remains unresolved. 
136. The Convention might address, through legal 
protection and remedies, the problem of circumvention 
of effective technological measures used by 
broadcasting organisations in connection with the 
exercise of their neighbouring rights. It is suggested in 
the 2008 Memorandum that the provisions in the 
Convention might be ‘in line’ with the 1996 WIPO 
Treaties and Directive 2001/29. 
137. The Convention might concern the problem of 
persons knowingly removing or altering electronic 
rights-management information (that is, information 
that identifies the content protected, rightholders, terms 
and conditions of use of that content). The 2008 
Memorandum shows that the 1996 WIPO Treaties and 
Directive 2001/29 might be used as a basis for 
formulating these provisions. 
138. As regards the term of protection, the 2002 
Recommendation and the 2008 Memorandum show 
that there is support for the idea that the term of 
protection of rights of broadcasting organisations is to 

be a period of at least 50 years calculated from the end 
of the year in which the broadcast took place. (104) A 
different view emerges from the 2010 Meeting Report, 
namely that the term should not exceed that set by 
Article 14 of the Rome Convention which is a 
minimum term of 20 years calculated from the end of 
the year in which the broadcast took place. 
139. Finally, the documents available suggest that the 
Convention will (not surprisingly) contain a clause on 
limitations and exceptions. However, the agreement 
reflected in the 2010 Meeting Report suggests that 
these should not be defined exhaustively. 
–  EU law 
140. The European Union has exercised the shared 
competence in the area of the internal market (105) by 
adopting harmonising measures in the area of 
intellectual property rights protection of broadcasting 
organisations that is to be covered by the Convention. 
Other parts of EU law also apply to broadcasting 
organisations but they concern other areas, such as the 
provision of audiovisual media services, (106) and are 
therefore not relevant to the subject-matter at issue. 
141. As I understand it, the Commission itself accepts 
that the relevant directives do not regulate the entire 
area of protection of rights of broadcasting 
organisations and that complete harmonisation has 
therefore not yet been achieved. Indeed, the very scope 
of the proposed Convention shows that there are 
elements of the protection of the rights of broadcasting 
organisations that are not yet covered by current 
legislation. Moreover, this is an area where what needs 
to be regulated is often directly linked to technological 
innovations. (107) Any conclusion as to the state of 
harmonisation must take account of such 
developments. 
142. I have already set out a description of EU law in 
this area at points 23 to 39 above. 
–  Effect(s) of Member States’ conclusion of the 
Convention on EU law governing rights of 
broadcasting organisations 
143. Different parts of the Convention may have 
different implications for EU law governing the rights 
of broadcasting organisations. The focus of the inquiry 
at this stage must be on whether or not the Commission 
has established that the European Union has exclusive 
competence to negotiate the entire Convention. After 
all, the Commission alleges that the Council was wrong 
to consider that this might not be the case. Because it 
puts its case in that way, if the analysis of the 
Convention and EU rules on the basis of the 
information presently available shows that in at least 
one respect Member States retain competence, the 
Commission’s plea must be rejected. It is not 
necessary, for the purposes of the present proceedings, 
to decide on a clear definition of who is competent to 
negotiate precisely what. Nor does that seem possible. 
144. In my opinion, the Commission has not 
established why, pursuant to Article 3(2) TFEU, the 
European Union has exclusive competence to negotiate 
the entire Convention. 
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145. It is undoubtedly true that EU law covers a 
considerable part of what falls to be negotiated in the 
Convention. However, that fact is insufficient by itself 
to conclude that the criterion in Article 3(2) TFEU is 
satisfied. (108) 
146. I start with the exclusive rights of broadcasting 
organisations. 
147. It is true that the Convention rights of fixation, 
reproduction, retransmission by wireless means, 
making available to the public, communication in 
places accessible to the public against payment of an 
entrance fee and distribution are probably to be based 
on existing EU law which harmonises the protection of 
rights of broadcasting organisations. (109) In principle, 
that fact would suggest that the European Union 
therefore has exclusive competence to negotiate those 
parts of the Convention because Member States cannot 
undertake international commitments that may 
undermine the unity and uniform application of EU 
law. However, to the extent that EU law merely sets out 
minimum standards of protection and the Convention 
takes over those standards, Member States may remain 
competent to negotiate the Convention.  
148. Does EU law set out minimum standards? 
149. It clearly does so as regards the right of 
retransmission by wireless means and the right of 
communication to the public set out in Article 8(3) of 
Directive 2006/115.  
150. Thus, EU law does not yet regulate ‘at least’ the 
right of retransmission by wire or cable, whereas the 
Convention might do so and the Member States are 
currently authorised to provide for it in their own 
jurisdiction. Whether they do so on their own initiative 
or as a result of an international commitment makes no 
difference in that regard. Nor is it relevant whether that 
wider protection is characterised as a new right or a 
wider scope of application of an existing right. The fact 
is that EU law expressly states that Member States are 
competent to widen the protection to be given to 
rightholders with regard to retransmission as distinct 
from the other rights covered by the relevant EU 
directives. The same reasoning would apply to the right 
of communication to the public outside places 
accessible to the public against payment of an entrance 
fee (for example, in shops or restaurants), if the 
Convention were to cover that right. However, I have 
found nothing in the available documentation which 
indicates that the Convention may widen the scope of 
the right of communication in this manner. It should 
therefore not be considered for the purposes of the first 
plea. 
151. What about the rights of fixation, reproduction, 
distribution and making available to the public? 
152. In my opinion, EU law does more than set 
minimum standards of protection for those rights, 
taking into account the current state of technological 
developments that allow broadcasts to take place. In 
that regard, recitals 6 and 7 in the preamble to Directive 
2001/29 (which covers, inter alia, the rights of 
reproduction and of making available to the public) 
make clear that those rights form part of a harmonised 

legislative framework that is aimed at avoiding 
legislative differences between Member States and 
legal uncertainties that may adversely affect the 
functioning of the internal market. Whilst Directive 
2006/115 does not contain similar recitals, its general 
purpose is the same and it has the same legal basis as 
Directive 2001/29. Thus, under EU law, broadcasting 
organisations are given an exclusive right to authorise 
or prohibit the fixation of their broadcasts (which is the 
first recording of a signal) irrespective of whether the 
broadcasts are transmitted by wire or over the air, 
including by cable or satellite. That appears to cover 
any form of transmission. However, Member States are 
precluded from granting that fixation right to cable 
distributors who merely transmit by cable the 
broadcasts of broadcasting organisations. It is those 
fixations that are the subject of the exclusive right to 
authorise or prohibit the direct or indirect reproduction 
and the exclusive right of distribution to make available 
fixations of their broadcasts including copies thereof to 
the public by sale or otherwise. Thus, for those rights, 
EU law leaves the Member States no leeway to set a 
different level of protection. The ERTA principle 
therefore applies fully with respect to those parts of the 
negotiations. The European Union must have exclusive 
competence — even if the Convention will simply 
copy-paste those parts of EU law, that is, will simply 
take over EU law. 
153. However, an identical analysis cannot be applied 
to a possible Convention right of protection of pre-
broadcast programme-carrying signals. At present, EU 
law offers protection only if it can be shown that theft 
of such signals has involved circumvention of any 
effective technological measures within the meaning of 
Article 6 of Directive 2001/29. That protection appears 
to require, however, that the measures in question were 
designed to prevent or restrict acts in respect of which 
there is a rightholder who has a right to authorise. (110) 
However, EU law does not require Member States to 
give broadcasting organisations the right to prevent 
access or use of their pre-broadcast programme-
carrying signals. 
154. On the basis of the available documentation, it is 
difficult to assess in what form the Convention will 
protect such signals. One possibility is to widen the 
relevant definitions. (111) Other options include 
making such signals subject to the provisions on 
protection of technological measures (thereby 
eliminating some of the restrictions that apply under 
EU law which provides legal protection only as regards 
acts that require the rightholder’s authorisation) or 
arranging for broadcasting organisations also to have 
protection against acts covered by, for example, rights 
of fixation, reproduction, retransmission, making 
available to the public or communication to the public 
in relation to signals prior to broadcasting. (112) If one 
of those approaches were taken, the European Union 
would have exclusive competence. 
155. However, if the negotiations focus instead on 
establishing a separate right as regards the protection of 
pre-broadcast programme-carrying signals and under a 
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form different from those which I have just described, 
then it is not obvious to me why, based on the 
information available, the European Union should have 
exclusive competence. The fact that the signal may 
contain copyrighted material the protection of which is 
already subject to EU law does not mean that a separate 
right of broadcasting organisations will somehow affect 
that copyright other than to improve its effectiveness. 
Nor is it sufficient that such a right might improve the 
effectiveness of existing EU rights of broadcasting 
organisations which, at present, in principle ‘kick in’ 
only at the moment of the fixation of a signal and 
possibly irrespective of whether the broadcast contains 
copyright material or raw material. That is the case for 
rights under Directive 2001/29 and Directive 2006/115. 
As for Directive 93/83, the scope of that directive is 
determined by the definitions in Article 1 of which the 
first paragraph explains that satellites must operate on 
frequency bands which are reserved for the broadcast 
of signals for reception by the public or which are 
reserved for closed, point-to-point communication. As 
regards the second type of signal, the Court has 
accepted that it is none the less necessary for individual 
reception to take place in circumstances comparable to 
those that apply to the first type. (113) However, as I 
understand it, the essential feature of pre-broadcast 
programme-carrying signals is that they (usually unlike 
the programmes they carry) are not destined for the 
public. 
156. EU law does not define the term ‘broadcasting 
organisations’ though evidently these can be described 
as the rightholders with respect to protected broadcasts 
under Directive 93/83, Directive 2001/29 and Directive 
2006/115. However, EU law does not take a position 
on whether organisations that webcast, simulcast or 
transmit signals in some other new format (as a result 
of technological developments) should be characterised 
as rightholders under those directives. Depending on 
their formulation, definitions of terms such as these 
may affect the entire area of EU law governing the 
rights of broadcasting organisations, including those 
rights with respect to which EU law expressly states 
that Member States can offer wider protection to 
rightholders (without suggesting that Member States 
can also widen the category of rightholders 
themselves). If the definition in the Convention creates 
an absolute category that is wider than broadcasting 
organisations that are rightholders under the said 
directives, the creation of that category might possibly 
limit the European Union’s freedom to decide on its 
own definition. That may not be the case if the 
definition in the Convention were non-exhaustive and 
did not offer protection to entities other than existing 
rightholders under EU law. 
157. Limitations and exceptions are carefully 
circumscribed and apparently exhaustively listed in 
Article 5 of Directive 2001/29 and Article 10 of 
Directive 2006/115. As I read those provisions, they 
provide for a closed set of exceptions and limitations 
and any freedom of the Member States to act is 
constrained by that listing. Thus, Member States cannot 

undermine those EU rules by taking on autonomous 
international commitments. 
158. As regards the enforcement of rights, I agree with 
the Commission that there is nothing in the available 
documentation to suggest that the Convention will 
contain provisions on criminal sanctions. In that regard, 
I am not prepared to treat an informal paper by the 
Chairman of the relevant committee for the parallel 
ongoing WIPO negotiations as proof of the potential 
scope of negotiations on the Convention. Whilst 
Member States enjoy considerable discretion in setting 
remedies (not only criminal sanctions, even where 
measures have been taken on the basis of Article 83(2) 
TFEU) in case of infringement of related rights of 
broadcasting organisations, the exercise of that 
discretion is subject to EU law. 
159. As regards the term of protection, EU law sets the 
duration of protection and Member States have no 
freedom to depart from that requirement.  
160. The remaining two areas concern the protection of 
technological measures and rights-management 
information. It is not yet known whether the 
Convention might go beyond the EU acquis or 
otherwise set a minimum standard and how it might 
define ‘technological measures’ and ‘rights-
management information’. Whilst Member States 
appear to retain some competence under EU law to 
decide on the form of ‘adequate’ legal protection, 
Articles 6 and 7 of Directive 2001/29 are none the less 
intended to provide harmonised legal protection. It 
follows that even if the Convention were to copy-paste 
the content of those provisions of EU law, the 
European Union would have exclusive competence.  
161. These considerations lead me to conclude that the 
Commission has not established that, as matters stand, 
the European Union has exclusive competence for the 
entire Convention. 
162. Does that conclusion change because of the 
possible impact of the Convention on other parts of EU 
intellectual property law? 
163. The Court interprets EU intellectual property law 
on the understanding that concepts therein have an 
autonomous EU meaning, (114) are often used in 
different contexts and must be read against the 
background of relevant rules of international law, (115) 
whether they derive from international agreements to 
which the European Union is a party (and are therefore 
an integral part of the EU legal order) or affect the EU 
legal order indirectly (as in the case of the Rome 
Convention). Thus, the Commission is right to argue 
that the Court is concerned with ensuring coherence in 
the interpretation of intellectual property law, and in 
particular copyright law and related rights. (116) In that 
context and unless it is provided otherwise, terms not 
defined in one directive may need to be interpreted in 
the light of another directive, particularly where two 
directives concern separate aspects of the same subject-
matter such as, for example, Directive 93/83 and 
Directive 2001/29.  
164. However, that does not mean that the Court 
blindly transposes the meaning of a concept from one 
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context to another. (117) Thus, if the Convention were 
to extend the scope of the right of communication to 
the public so that it also applied to communication in 
places other than those accessible against an entrance 
fee, that would not automatically change the scope of 
the concept of ‘communication to the public’ in other 
parts of EU intellectual property law where the 
concept, in any event, might be circumscribed by 
separate conditions. 
165. It is also relevant that, pursuant to the Rome 
Convention as well as EU law governing rights of 
broadcasting organisations, the protection of 
broadcasting organisations cannot prejudice or 
otherwise affect copyright. The Commission has not 
established how widening the scope of protection or the 
establishment of new rights for broadcasting 
organisations would affect copyright whereas existing 
rights (which would appear to be intended to be ‘copy-
pasted’ into the Convention) cannot. 
166. I therefore remain of the view that the 
Commission has not established, as matters stand, that 
the European Union has exclusive competence to 
negotiate each and every part of the Convention. I 
should like to make it clear that this conclusion may 
need to be revisited as further elements of the content 
of the Convention become known, should it become 
clear that the conclusion of the entire Convention ‘may 
affect common rules or alter their scope’ within the 
meaning of Article 3(2) TFEU. 
Second plea: Article 218(2) TFEU together with 
Article 13(2) TEU 
Arguments 
167. The Commission submits that the Decision 
violates both Article 218(2) TFEU, according to which 
it is for the Council alone to authorise the opening of 
negotiations concerning an international agreement and 
to adopt negotiating directives, and Article 13(2) TEU, 
which has been interpreted by the Court in Case C‑
27/04 to mean that the Council cannot have recourse to 
alternative procedures. (118) The Council may not 
unilaterally derogate from the procedure in Article 
218(2) TFEU by including the Member States, acting 
collectively in the Council, in its decision-making 
process. The Parliament supports the Commission’s 
plea. 
168. The Council, supported by the intervening 
Member States, argues that it makes no difference 
whether the opening of the negotiations was authorised 
by a single ‘hybrid’ decision or by two separate 
decisions adopted, respectively, by the Council and by 
the Member States. It adds that in this context Member 
States’ decision to enter into treaty negotiations is 
based on public international law, in particular the 
principle of consent, and not on Article 218 TFEU or 
any other provision of the Treaties. Indeed, the use of a 
hybrid decision in these circumstances is consistent 
with the requirement of uniformity in the European 
Union’s international representation and the principle 
of sincere cooperation. 
169. The United Kingdom further argues that the 
Commission ignores the fact that, where Member 

States exercise a shared competence, they must also 
agree to participate in the negotiations to conclude a 
mixed agreement. The Commission is thus wrong that 
the Decision should have been taken solely by the 
Council. It adds that, had there been two separate 
decisions, of the Council and of the Member States 
respectively, there would have been no greater clarity 
as regards which were the areas of Member State 
competence. Moreover, Article 218(2) TFEU does not 
prevent Member States from cooperating with the 
European Union in the negotiation of an international 
agreement as regards matters where they exercise 
shared competences. 
Assessment 
170. In my opinion, the Treaties did not authorise the 
adoption of the Decision by the method used. (119) 
171. It follows from the division of external 
competences that the European Union and the Member 
States must cooperate in the negotiation, conclusion 
and implementation of the international agreement. 
That obligation flows from the requirement of unity in 
the international representation of the European Union. 
(120) However, each must apply its own constitutional 
procedures for the negotiation, signature, conclusion 
and ratification of international agreements. The 
obligation to cooperate does not alter that fact. If an 
international agreement falls within the exclusive 
competence of the European Union, only EU 
constitutional procedures can apply. If the Member 
States also retain competence, their national law applies 
to their participation in the international agreement 
(and its negotiations) and EU law applies to the 
European Union’s involvement. The fact that an 
international agreement is mixed does not alter the fact 
that only EU law can govern the European Union’s 
participation in that agreement (and its negotiation). 
172. As I see it, Article 218(2) TFEU makes it clear 
that only the Council is competent to authorise the 
European Union to negotiate, to adopt negotiating 
directives and to authorise the signature and the 
conclusion of an international agreement between the 
European Union and third countries or international 
organisations. Article 218 applies to all international 
agreements, irrespective of whether their content falls 
within the European Union’s exclusive competence or 
within a competence that is shared with the Member 
States. It sets the conditions under which the Treaties 
authorise the European Union to undertake 
international agreements. 
173. The specific instrument through which such 
authorisation is given is a decision within the meaning 
of the fourth paragraph of Article 288 TFEU: it is thus 
binding in its entirety and, in so far as it is addressed to 
the Commission, binds only the Commission. The 
adoption of such a decision in the context of Article 
218 TFEU is the prerogative of the Council. The 
Member States cannot determine any part of its content 
or be involved in its adoption. Nor can the Council 
decide how the Member States organise their 
involvement in the negotiation of a mixed agreement. 
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174. That interpretation is confirmed by other parts of 
Article 218 TFEU, which applies to both mixed and 
exclusive agreements. For example, paragraph 3 
requires the Commission to submit recommendations 
as regards the authorisation to the Council (and not to 
the Member States). Except for Article 218(11) TFEU 
(requesting an Opinion from the Court), the other 
paragraphs of Article 218 contain no mention of (a role 
for) the Member States. 
175. The Court has held that rules in the Treaties 
regarding EU institutions’ decision-making are ‘not at 
the disposal of the Member States or of the institutions 
themselves’. (121) Thus, in accordance with the 
principle of conferral in Article 13(2) TEU, (122) the 
Council must act within the limits of the competence 
conferred upon it and cannot of its own motion involve 
the Member States in a decision-making procedure 
where the Treaties provide otherwise. Nor can it rely on 
the principle of organisational autonomy to achieve that 
result. That principle (like the principle of sincere 
cooperation) can be relied upon only by an institution 
acting within the limits of its competences. The 
decision under Article 218(2) TFEU can thus emanate 
only from the Council. 
176. I am not convinced by the argument that the 
Decision is nothing more than the sum of a decision by 
the Council and an intergovernmental act of the 
Member States. That argument presupposes that the 
procedural rules in Article 218 TFEU are satisfied by 
any formal instrument that the Council calls a 
‘decision’ as long as it contains an element of a 
decision that fell to be adopted under that article. 
However, the Treaties assume that the institution taking 
a decision is responsible for its entire content. 
177. As regards the content of the Decision, Article 
218(2) TFEU does not preclude the Council from 
authorising the Commission to negotiate an 
international agreement in accordance with the division 
of competence as regards a particular area and from 
foreseeing that that agreement might be mixed. But nor 
does it authorise the Council to decide how the 
Member States shall negotiate the international 
agreement if it is mixed. (123) That is, however, 
exactly what paragraph 3 of the Decision purports to 
do.  
178. I therefore conclude that the second plea should be 
upheld. 
Third plea: first subparagraph of Article 218(8) 
TFEU and Article 16(3) TEU 
Arguments 
179. The Commission, supported by the Parliament, 
submits that, by adopting the Decision by common 
agreement, the Council violated Article 218(8) TFEU, 
because the Decision had to be adopted by qualified 
majority. That is also the general rule stated in Article 
16(3) TEU. By merging an EU decision and an 
intergovernmental decision into a hybrid act, the 
Council in effect deprived the procedure in Article 
218(8) TFEU of its substance, undermined the 
effectiveness of the decision-making process, may 
possibly have affected the content of the Decision and 

made the adoption of the Decision subject to the stricter 
majority required for adopting an intergovernmental 
act. Harmonising measures in intellectual property law 
that improve the protection of rights of broadcasting 
organisations must be adopted in accordance with the 
ordinary legislative procedure (qualified majority 
voting). It is paradoxical to take the position, as the 
Council does, that the same result can be achieved 
through the negotiation of an international agreement in 
which all Member States participate and to which 
unanimity thus applies.  
180. The Parliament adds that a hybrid act is not a mere 
combination of two decisions. Member States might 
adopt different positions when acting as members of 
the Council as regards the European Union’s 
competence and when acting as individual States as 
regards their own competences. Such a practice also 
risks undermining the institutional balance reflected in 
Article 218 TFEU (in particular paragraphs 6 and 10) 
and the Framework Agreement on relations between 
the European Parliament and the European 
Commission, (124) according to which the Parliament 
must be immediately and fully informed at all stages of 
the negotiation and conclusion of international 
agreements in sufficient time for it to be able to express 
a view and for that view to be taken into account by the 
Commission. 
181. The Council, supported by the intervening 
Member States, responds that the Decision was adopted 
by qualified majority as regards the European Union’s 
exclusive competence and by common agreement 
between the representatives of the Member States as 
regards their competences. It does not follow that 
unanimity replaced qualified majority thus distorting 
the voting rule applicable under Article 218 TFEU. 
Moreover, the fact that no delegation in the Council 
opposed the Decision does not imply that the voting 
rules were not respected. Even if the Decision had been 
adopted only by the Council, negotiations on the 
Convention could not have proceeded without a 
separate decision or authorisation by the Member 
States. 
Assessment 
182. Decisions authorising the opening of negotiations 
of an international agreement between the European 
Union and third parties are to be adopted by the 
Council by a qualified majority. That voting rule is 
defined by reference to the content of the decision. It 
makes no distinction on the basis of whether the 
European Union’s competence is shared or exclusive. 
The voting rule cannot however apply to the adoption 
of a decision whose content does not fall within the 
European Union’s competence.  
183. There is nothing in the file to suggest that the vote 
in the Council did not pertain to the entire content of 
the Decision. Put differently, the Council applied the 
voting rule to a set of indissociable provisions. In that 
sense, this type of hybrid act is not comparable to an 
act which, due to its content, has a dual legal basis one 
of which requires unanimity and the other qualified 
majority. The Treaties provide for a single voting rule 
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to be applied to the Council’s decision to authorise the 
opening of negotiations. 
184. In principle, there are three options as to how the 
Decision was adopted. Did the Council and the 
Member States vote on the Decision separately 
according to separate voting rules? Was only unanimity 
applied, as the Commission alleges? Or was the entire 
Decision adopted only by qualified majority? 
185. In my opinion, whatever the answer, the Decision 
cannot have been adopted in accordance with the 
voting rule in Article 218(8) TFEU.  
186. The third option may be ruled out: the Decision 
cannot contain an intergovernmental act and yet be 
adopted by qualified majority.  
187. The Council is not competent to authorise the 
Member States to negotiate a mixed agreement and set 
the details of the method to be used for those 
negotiations. Thus, the Treaties do not authorise the 
application of the voting rule in Article 218(8) TFEU to 
such a decision and separate voting (the first option) 
may therefore also be ruled out. 
188. Since the Decision does indeed contain both an 
intergovernmental act and an EU act and was 
nevertheless adopted by a single vote, it cannot have 
been adopted by qualified majority. It must have been 
approved unanimously (the second option).  
189. Of course, it is true that unanimity includes 
qualified majority. However, that does not mean that 
unanimity makes no difference to the content of a 
decision. A decision on which all can agree or to which 
no one is opposed is not necessarily the same as a 
decision on which a qualified majority can agree. For 
example, the content of a decision which can command 
a qualified majority might need to be watered down in 
order to be approved unanimously or without any 
opposition. 
190. I therefore conclude that the third plea should also 
be upheld. 
Fourth plea: Treaty objectives and the duty of 
sincere cooperation in Article 13(2) TEU in 
conjunction with Article 218(2) TFEU 
Arguments 
191. The Commission, supported by the Parliament, 
submits that, by adopting the Decision, the Council 
violated Article 13(2) TEU, in conjunction with Article 
218(2) TFEU, because the Council did not act in 
conformity with the objectives set out in the Treaties 
and took a decision in breach of the principle of sincere 
cooperation. Those objectives include the need to 
specify how and by whom EU competences were to be 
exercised in external relations and to provide for the 
unified representation of the European Union. The 
Commission alleges that the mere adoption of a hybrid 
decision implies per se a violation of the Treaties’ 
objectives. By acting as it did, the Council blurred the 
personality of the European Union and its presence and 
standing in international relations. Moreover, in 
accordance with the duty of cooperation between 
institutions, the Council should have exercised its 
powers so as not to circumvent the procedures set out 
in Article 218 TFEU and should not have given a role 

to the Member States that is not foreseen by the 
Treaties. 
192. The Council, supported by the intervening 
Member States, denies that the Decision might confuse 
the international community and submits that any 
confusion arises rather from the fact that the 
Commission is the sole negotiating party even for 
matters falling within the Member States’ competences. 
The Council further argues that Article 218(2) TFEU 
cannot be applied to international agreements falling 
within the competence of the Member States and denies 
that it acted contrary to the principle of sincere 
cooperation. On the contrary, the duty of cooperation 
required joint action by the Council and the Member 
States. The Council also makes the more general 
argument that the Commission’s fourth plea is based to 
a large extent on speculation or presumptions. 
Assessment 
193. The Court has recognised the connection between, 
on the one hand, the need for unity and consistency in 
the European Union’s external relations and, on the 
other hand, the principle of sincere cooperation. The 
principle according to which the Member States and the 
EU institutions must ensure close cooperation in 
negotiating , concluding and implementing 
international agreements ‘flows from the requirement 
of unity in the international representation of the 
Community’. (125) The principle of sincere 
cooperation applies to internal and external action alike 
and also to inter-institutional relations. (126) It applies 
irrespective of whether the European Union’s external 
competence is shared or exclusive, (127) although 
clearly the need to cooperate is all the more pressing 
where a mixed agreement needs to be negotiated and 
concluded. (128) Thus, at the early stage of 
negotiations, the EU institutions and the Member States 
need to be vigilant about the applicable division of 
competences. The need to guarantee the unity and 
consistency in the European Union’s external relations 
underlies the entire field of external relations (and was 
indeed the rationale behind the ERTA principle). It 
concerns in particular external relations but may none 
the less have consequences for the European Union’s 
internal actions. 
194. If the European Union has exclusive competence 
to negotiate the Convention under Article 3(2) TFEU, 
any decision providing for Member States also to 
negotiate (part) of that agreement would necessarily 
compromise Article 218 TFEU and undermine the 
competences and actions of the EU institutions. It 
would thus be also contrary to the Treaties’ objectives. 
The duty to respect the division of competences 
(including that found in Article 2(1) TFEU) and the 
principle of conferral are expressions of the principle of 
sincere cooperation and therefore no separate finding 
under Article 13(2) TEU is required. (129) 
195. If the European Union does not have exclusive 
competence for negotiating the entire Convention, 
cooperation between the EU institutions and the 
Member States is undoubtedly an essential condition 
for making the conclusion of a mixed agreement 
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possible. Whilst I accept that a joint decision is an 
expression of perhaps the closest form of cooperation, 
procedural rules cannot be set aside in the name of the 
principle of sincere cooperation. In that regard, I have 
already explained why, in my view, the Treaties do not 
authorise the adoption of a hybrid act. I therefore 
consider it unnecessary to make a separate finding as 
regards the fourth plea.  
Costs 
196. The Commission has been successful. In its 
pleadings it has requested that the Council pays its 
costs. In accordance with Article 138(1) of the Rules of 
Procedure, the unsuccessful party must be ordered to 
pay the costs if they have been applied for in the 
successful party’s pleadings. Article 140(1) of the 
Rules of Procedure provides that Member States and 
institutions which have intervened shall bear their own 
costs. 
Conclusion 
197. In the light of the foregoing considerations, I 
conclude that the Court should: 
– annul the Decision of 19 December 2011 of the 
Council and of the Representatives of Governments of 
the Member States meeting within the Council on the 
participation of the European Union and its Member 
States in negotiations for a Convention of the Council 
of Europe on the protection of the rights of 
broadcasting organisations;  
– order the Council of the European Union to pay its 
own costs and those incurred by the European 
Commission; and 
– order the Czech, German, Netherlands, Polish and 
United Kingdom Governments and the European 
Parliament to bear their own costs. 
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paragraphs 10 and 17; Opinion 1/78, cited in footnote 
87 above, paragraph 35; and Opinion 1/09 [2011] ECR 
I‑1137, paragraph 48. 
90 – Opinion 1/09, cited in footnote 89 above, 
paragraph 53 and the case-law cited. 
91 – See also, for example, Opinion 1/78, cited in 
footnote 87 above, paragraph 35. 
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92 – In the same way as use of the wrong legal basis 
may lead, for example, to the renegotiation of an 
international agreement: see Joined Cases C‑317/04 
and C‑318/04 Parliament v Council andCommission 
[2006] ECR I‑4721. That risk is not unique, however, 
to the European Union’s external action. 
93 – See Opinion 2/91, cited in footnote 39 above, 
paragraph 36; see also Opinion 1/78, cited in footnote 
87 above, paragraphs 34 to 36, and Opinion 1/94, cited 
in footnote 62 above, paragraph 108. 
94 – On the reasons for that slow progress, see WIPO 
Standing Committee on Copyright and Related Rights, 
informal paper prepared by the Chairman of the 
Standing Committee on Copyright and Related Rights 
(SCCR). According to the Decision of the SCCR at its 
16th Session (March 2008), SCCR/17/INF/1 (3 
November 2008) (see paragraphs 13 to 22), that paper 
was submitted with the Commission’s application. 
95 – Cited in footnote 12 above. 
96 – Cited in footnote 14 above. The definition of 
broadcasting in Article 1bis of the 2003 Proposal 
included ‘… the transmission by wire or over the air, 
including by cable or satellite, for public reception of 
sounds or of images and sounds or of the 
representations thereof …’ and, by analogy, ‘… the 
simultaneous and unchanged retransmission on 
computer networks of its broadcast by a broadcasting 
organisation …’ but excluded ‘… the mere 
retransmission by cable of broadcasts of a broadcasting 
organisation, transmissions on computer networks, or 
the making available of fixations of broadcasts …’. The 
authors of the proposal explicitly stated that they were 
open to discussion on whether other definitions should 
be added.  
97 – The protection conferred would thus be wider than 
that offered in Article 13 of the Rome Convention, 
which gives no protection against cable retransmission 
or deferred retransmission, and in Article 1 of the 
European Agreement on the Protection of Television 
Broadcasts, which does not cover radio broadcasts and 
which offers no protection against wireless 
retransmission. 
98 – That right is not intended to differ from that 
contained in Article 13 of the Rome Convention and 
Article 1 of the European Agreement on the Protection 
of Television Broadcasts (which is, however, more 
specific and limited in that it refers to fixations of ‘still 
photographs thereof’). 
99 – That right is not intended to be subject to the 
limitations of the right of reproduction in Article 13(c) 
of the Rome Convention. Article 1 of the European 
Agreement on the Protection of Television Broadcasts 
also contains a right of reproduction. 
100 – The intention is that the wording of the provision 
will resemble that of the ‘Right of Communication to 
the Public’ in the 1996 WIPO Treaties. Article 8 of the 
1996 WIPO Copyright Treaty states: ‘Without 
prejudice to the provisions of Articles 11(1)(ii), 
11bis(1)(i) and (ii), 11ter(1)(ii), 14(1)(ii) and 14bis(1) 
of the Berne Convention, authors of literary and artistic 
works shall enjoy the exclusive right of authorising any 

communication to the public of their works, by wire or 
wireless means, including the making available to the 
public of their works in such a way that members of the 
public may access these works from a place and at a 
time individually chosen by them.’ According to the 
agreed statement concerning Article 8: ‘It is understood 
that the mere provision of physical facilities for 
enabling or making a communication does not in itself 
amount to communication within the meaning of this 
Treaty or the Berne Convention. It is further 
understood that nothing in Article 8 precludes a 
Contracting Party from applying Article 11bis(2).’ 
101 – Neither the Rome Convention nor the European 
Agreement on the Protection of Television Broadcasts 
contains such a right. By contrast, the 1996 WIPO 
Treaties do have it, but only for other categories of 
holders of neighbouring rights. 
102 – Both the Rome Convention and the European 
Agreement on the Protection of Television Broadcasts 
contain this right and the intention is to base the 
proposed right in the Convention on the former. 
However, the Rome Convention does not protect the 
communication to the public of sound broadcasts. 
103 – The 1974 Brussels Satellite Convention protects 
programme-carrying signals transmitted by satellite but 
does not cover signals intended for direct public 
reception. 
104 – This is the same term as that granted to other 
holders of neighbouring rights under the 1996 WIPO 
Performances and Phonograms Treaty and Article 
14(5) of the TRIPS Agreement. 
105 – See Article 4(2)(a) TFEU. 
106 – See, for example, Directive 2010/13/EU of the 
European Parliament and of the Council of 10 March 
2010 on the coordination of certain provisions laid 
down by law, regulation or administrative action in 
Member States concerning the provision of audiovisual 
media services (Audiovisual Media Services Directive) 
(OJ 2010 L 95, p. 1) or Article 167 TFEU. 
107 – See, for example, recitals 5, 6 and 20 in the 
preamble to Directive 2001/29 and recitals 2 and 4 in 
the preamble to Directive 2006/115. 
108 – See point 107 above. 
109 – See points 27 to 32 above. 
110 – See, in that regard, Case C‑355/12 Nintendo and 
Others [2014] ECR, paragraph 25. 
111 – See point 156 below. 
112 – See, for example, Article 10 in the 2001 WIPO 
Proposal, cited in footnote 14 above. 
113 – Case C‑192/04 LagardèreActive Broadcast 
[2005] ECR I‑7199, paragraphs 24 and 34 to 36. 
114 – See, for example, Case C‑5/08 Infopaq 
International [2009] ECR I‑6569 (‘Infopaq’), 
paragraphs 27 to 29. 
115 – See, for example, Joined Cases C‑403/08 and C‑
429/08 Football Association Premier League and 
Others [2011] ECR I‑9083, paragraph 189, and 
Infopaq, cited in footnote 114 above, paragraph 32. 
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116 – See my Opinion in Case C‑351/12 OSA [2014] 
ECR, point 25. See also, in that regard, SCF, cited in 
footnote 45 above, paragraphs 75 to 77. 
117 – See, for example, OSA, cited in footnote 116 
above, paragraphs 35 to 41. 
118 – Commission v Council, cited in footnote 31 
above, paragraph 81. 
119 – The Decision is not the sole example of such a 
hybrid act. See, for example, the decision at issue in the 
pending proceedings in Case C‑28/12 Commission v 
Council (in that case, the international agreement 
underlying the decision is mixed). 
120 – See, for example, Commission v Sweden, cited 
in footnote 3 above, paragraph 73 and the case-law 
cited. 
121 – Case 68/86 United Kingdom v Council [1988] 
ECR 855, paragraph 38, and Case C‑133/06 Parliament 
v Council [2008] ECR I‑3189, paragraph 54. See also 
Case C‑27/04, cited in footnote 31 above, paragraph 
81. 
122 – As regards the principle of conferral, see, for 
example, Parliament v Council, cited in footnote 121 
above, paragraph 44 and the case-law cited. 
123 – I should like to make clear, in this context, that 
the present proceedings are not concerned with the 
situation where Member States have entrusted tasks to 
the institutions outside the framework of the Union 
(see, in that regard, Case C‑370/12 Pringle [2012] 
ECR, paragraphs 158 to 169). 
124 – OJ 2010 L 304, p. 47. 
125 – Commission v Sweden, cited in footnote 3 
above, paragraph 73 and the case-law cited. 
126 – See, for example, Case C‑29/99 Commission v 
Council [2002] ECR I‑11221, paragraph 69 and the 
case-law cited. 
127 – Commission v Sweden, cited in footnote 3 
above, paragraph 71 and the case-law cited. 
128 – Commission v Sweden, cited in footnote 3 
above, paragraph 73 and the case-law cited, and 
Opinion 1/94, cited in footnote 62 above, paragraph 
108 and the case-law cited. 
129 – See also, for example, Case C‑459/03 
Commission v Ireland [2006] ECR I‑4635 (‘MOX 
Plant’), paragraphs 169 to 171; Case C‑195/90 
Commission v Germany [1992] ECR I‑3141, 
paragraphs 36 to 38; and Joined Cases C‑78/90 to C‑
83/90 Compagnie Commerciale de l’Ouest and Others 
[1992] ECR I‑1847, paragraph 19. 
 
 

http://www.ippt.eu/

	Word Bookmarks
	ro41
	ro102
	opinionofadvocate


