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PROTECTED GEOGRAPHICAL INDICATION -
TRADEMARK LAW

Geographical
valid

e Consideration of the first guestion asked by the
referring court has not disclosed any factor liable to
affect the validity of Council Regulation (EC) No
1347/2001 of 28 June 2001 supplementing the Annex
to Commission Requlation (EC) No 1107/96 on the
registration of geographical indications and desig-
nations of origin under the procedure laid down in
Avrticle 17 of Council Regulation (EEC) No 2081/92.

Indications Regulation 1347/2001

No adverse affect Geographical Indications Regula-
tion 1347/2001 on pre-existing Bavaria trademarks
e Requlation No 1347/2001 must be interpreted as
having no adverse effects on the validity and the
possibility of using, in one of the situations referred
to in Article 13 of Council Regulation (EEC) No
2081/92 of 14 July 1992 on the protection of geo-
graphical indications and designations of origin for
agricultural products and foodstuffs, pre-existing
trade marks of third parties in which the word ‘Ba-
varia’ appears and which were registered in _good
faith before the date on which the application for
registration of the protected geographical indication
‘Bayerisches Bier’ was lodged, provided that those
marks are not affected by the grounds for invalidity
or revocation as provided for by Article 3(1)(c) and
(q) and Article 12(2)(b) of First Council Directive
89/104/EEC of 21 December 1988 to approximate
the laws of the Member States relating to trade
marks.

Source: curia.europa.eu

Court of Justice EU, 2 July 2009

(of K. Lenaerts, T. von Danwitz, R. Silva de Lapuerta
(Rapporteur), E. Juhasz and J. Malenovsky)
JUDGMENT OF THE COURT (Fourth Chamber)

2 July 2009 (*)

(Reference for a preliminary ruling — Assessment of
validity — Admissibility — Regulations (EEC) No
2081/92 and (EC) No 1347/2001 - Validity — Generic
name — Coexistence of a trade mark and a protected
geographical indication)

In Case C-343/07,

REFERENCE for a preliminary ruling under Article
234 EC from the Corte d’appello di Torino (Italy),
made by decision of 6 July 2007, received at the Court
on 25 July 2007, in the proceedings

Bavaria NV,

Bavaria Italia Srl

v

Bayerischer Brauerbund eV,

THE COURT (Fourth Chamber),

composed of K. Lenaerts, President of the Chamber, T.
von Danwitz, R. Silva de Lapuerta (Rapporteur), E. Ju-
hasz and J. Malenovsky, Judges,

Advocate General: J. Mazak,

Registrar: M. Ferreira, Principal Administrator,

having regard to the written procedure and further to
the hearing on 18 September 2008,

after considering the observations submitted on behalf
of:

- Bavaria NV and Bavaria Italia Srl, by G. van der
Wal and F. van Schaik, advocaten, and M. Sterpi and
L. Ghedina, avvocati,

- Bayerischer Brauerbund eV, by R. Knaak,
Rechtsanwalt, and L. Ubertazzi and B. Ubertazzi, av-
vocati,

- the Italian Government, by I.M. Braguglia, acting
as Agent, assisted by W. Ferrante, avvocato dello Stato,
- the Czech Government, by M. Smolek, acting as
Agent,

- the German Government, by M. Lumma and J.
Kemper, acting as Agents,

- the Greek Government, by V. Kontolaimos and 1.
Chalkias, acting as Agents,

- the Netherlands Government, by C.M. Wissels
and M. de Grave, acting as Agents,

- the Council of the European Union, by F. Flo-
rindo Gijon, A. Lo Monaco and Z. Kupcova, acting as
Agents,

— the Commission of the European Communities,
by C. Cattabriga and B. Doherty, acting as Agents,

after hearing the Opinion of the Advocate General at
the sitting on 18 December 2008,

gives the following

Judgment

1 This reference for a preliminary ruling concerns
the validity and interpretation of Council Regulation
(EC) No 1347/2001 of 28 June 2001 supplementing the
Annex to Commission Regulation (EC) No 1107/96 on
the registration of geographical indications and desig-
nations of origin under the procedure laid down in
Article 17 of Council Regulation (EEC) No 2081/92
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(0J 2001 L 182, p. 3) and of Council Regulation (EEC)
No 2081/92 of 14 July 1992 on the protection of geo-
graphical indications and designations of origin for
agricultural products and foodstuffs (OJ 1992 L 208, p.
1).

2 The reference was made in the course of pro-
ceedings between Bayerischer Brauerbund eV
(‘Bayerischer Brauerbund’) and Bavaria NV and Bava-
ria Italia Srl (‘Bavaria’ and ‘Bavaria Italia’
respectively), regarding Bavaria and Bavaria Italia’s
right to use certain trade marks which include the word
‘Bavaria’ in relation to the geographical indication of
origin ‘Bayerisches Bier’.

Legal context

3 Article 1(1) of Regulation No 2081/92 provides:
‘1. This Regulation lays down rules on the protec-
tion of designations of origin and geographical
indications of agricultural products intended for human
consumption referred to in Annex II to the Treaty and
of the foodstuffs referred to in Annex I to this Regula-
tion and agricultural products listed in Annex II to this
Regulation.

However, this Regulation shall not apply to wine prod-
ucts or to spirit drinks.

Annex I may be amended in accordance with the pro-
cedure set out in Article 15.

4 Article 2(2) of Regulation No 2081/92 defines
protected designation of origin (‘PDO’) and protected
geographical indication (‘PGI’) as follows:

2. For the purposes of this Regulation:

(a) designation of origin: means the name of a re-
gion, a specific place or, in exceptional cases, a
country, used to describe an agricultural product or a
foodstuff:

- originating in that region, specific place or coun-
try, and

- the quality or characteristics of which are essen-
tially or exclusively due to a particular geographical
environment with its inherent natural and human fac-
tors, and the production, processing and preparation of
which take place in the defined geographical area;

(b) geographical indication: means the name of a
region, a specific place or, in exceptional cases, a coun-
try, used to describe an agricultural product or a
foodstuft:

- originating in that region, specific place or coun-
try, and

- which possesses a specific quality, reputation or
other characteristics attributable to that geographical
origin and the production and/or processing and/or
preparation of which take place in the defined geo-
graphical area.’

5 Article 3 of Regulation No 2081/92 provides:

‘1. Names that have become generic may not be
registered.

For the purposes of this Regulation, a “name that has
become generic” means the name of an agricultural
product or a foodstuff which, although it relates to the
place or the region where this product or foodstuff was
originally produced or marketed, has become the com-
mon name of an agricultural product or a foodstuff.

To establish whether or not a name has become ge-
neric, account shall be taken of all factors, in particular:
- the existing situation in the Member State in
which the name originates and in areas of consumption,
- the existing situation in other Member States,

— the relevant national or Community laws.

Where, following the procedure laid down in Articles 6
and 7, an application [for] registration is rejected be-
cause a name has become generic, the Commission
shall publish that decision in the Official Journal of the
European Communities.

2. A name may not be registered as a designation of
origin or a geographical indication where it conflicts
with the name of a plant variety or an animal breed and
as a result is likely to mislead the public as to the true
origin of the product.

3. Before the entry into force of this Regulation, the
Council, acting by a qualified majority on a proposal
from the Commission, shall draw up and publish in the
Official Journal of the European Communities a non-
exhaustive, indicative list of the names of agricultural
products or foodstuffs which are within the scope of
this Regulation and are regarded under the terms of
paragraph 1 as being generic and thus not able to be
registered under this Regulation.’

6 Article 13(1) and (3) of Regulation No 2081/92
provides:

‘1. Registered names shall be protected against:

(a)  any direct or indirect commercial use of a name
registered in respect of products not covered by the reg-
istration in so far as those products are comparable to
the products registered under that name or in so far as
using the name exploits the reputation of the protected
name;

(b) any misuse, imitation or evocation, even if the
true origin of the product is indicated or if the protected
name is translated or accompanied by an expression
such as “style”, “type”, “method”, “as produced in”,
“imitation” or similar;

(c)  any other false or misleading indication as to the
provenance, origin, nature or essential qualities of the
product, on the inner or outer packaging, advertising
material or documents relating to the product con-
cerned, and the packing of the product in a container
liable to convey a false impression as to its origin;

(d)  any other practice liable to mislead the public as
to the true origin of the product.

Where a registered name contains within it the name of
an agricultural product or foodstuff which is considered
generic, the use of that generic name on the appropriate
agricultural product or foodstuff shall not be considered
to be contrary to (a) or (b) in the first subparagraph.

3. Protected names may not become generic.’

7 In accordance with Article 14 of Regulation No
2081/92:
‘1. Where a designation of origin or geographical

indication is registered in accordance with this Regula-
tion, the application for registration of a trade mark
corresponding to one of the situations referred to in Ar-
ticle 13 and relating to the same type of product shall
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be refused, provided that the application for registration
of the trade mark was submitted after the date of the
publication provided for in Article 6(2).

Trade marks registered in breach of the first subpara-
graph shall be declared invalid.

This paragraph shall also apply where the application
for registration of a trade mark was lodged before the
date of publication of the application for registration
provided for in Article 6(2), provided that that publica-
tion occurred before the trade mark was registered.

2. With due regard for Community law, use of a
trade mark corresponding to one of the situations re-
ferred to in Article 13 which was registered in good
faith before the date on which application for registra-
tion of a designation of origin or geographical
indication was lodged may continue notwithstanding
the registration of a designation of origin or geographi-
cal indication, where there are no grounds for invalidity
or revocation of the trade mark as provided respectively
by Article 3(1)(c) and (g) and Article 12(2)(b) of First

Council Directive 89/104/EEC of 21 December 1988 to
approximate the laws of the Member States relating to
trade marks ...

3. A designation of origin or geographical indication
shall not be registered where, in the light of a trade
mark’s reputation and renown and the length of time it
has been used, registration is liable to mislead the con-
sumer as to the true identity of the product.’

8 Article 17 of Regulation No 2081/92 provides:

‘1. Within six months of the entry into force of the
Regulation, Member States shall inform the Commis-
sion which of their legally protected names or, in those
Member States where there is no protection system,
which of their names established by usage they wish to
register pursuant to this Regulation.

2. In accordance with the procedure laid down in
Article 15, the Commission shall register the names re-
ferred to in paragraph 1 which comply with Articles 2
and 4. Article 7 shall not apply. However, generic
names shall not be added.

3. Member States may maintain national protection
of the names communicated in accordance with para-
graph 1 until such time as a decision on registration has
been taken.’

9 Annexe I to Regulation No 2081/92 states:
‘Foodstuffs referred to in Article 1(1)

- Beer,

10 Article 1 of Regulation No 1347/2001 registered
the name ‘Bayerisches Bier’ as a PGI.

11 According to recitals 1 to 5 in the preamble to
Regulation No 1347/2001:

ey Additional information was requested for a
name notified by Germany under Article 17 of Regula-
tion (EEC) No 2081/92 in order to ensure that it
complied with Articles 2 and 4 of that Regulation. That
additional information shows that the name complies
with the said Articles. It should therefore be registered
and added to the Annex to Commission Regulation
(EC) No 1107/96 ...

(2)  Following notification of the application by the
German authorities to register the name “Bayerisches
Bier” as a [PGI], the Dutch and Danish authorities in-
formed the Commission of the existence of trade marks
used for beer which include that name.

3) The information provided confirms the exis-
tence of the name “Bavaria” as a valid trade mark. In
view of the facts and information available, it was,
however, considered that registration of the name
“Bayerisches Bier” was not liable to mislead the con-
sumer as to the true identity of the product.
Consequently, the geographical indication “Bay-
erisches Bier” and the trade mark “Bavaria” are not in
the situation referred to in Article 14(3) of Regulation
(EEC) No 2081/92.

(4)  The use of certain trade marks, for example, the
Dutch trade mark “Bavaria” and the Danish trade mark
“Heker Bajer” may continue notwithstanding the regis-
tration of the geographical indication “Bayerisches
Bier” as long as they fulfil the conditions provided for
in Article 14(2) of Regulation (EEC) No 2081/92.

®) In accordance with Article 3 of Regulation
(EEC) No 2081/92, the generic nature of a name hin-
dering its registration must be assessed with regard to
the Community situation as a whole. In this particular
case, despite evidence to the effect that the terms “ba-
jers” and “bajer”, Danish translations of the name
“Bayerisches”, are becoming synonyms for the term
“beer” and hence a common name, the generic nature
of the name “Bayerisches” or its translations in other
languages and Member States has not been demon-
strated.’

12 Recital 13 in the preamble to Council Regulation
(EC) No 692/2003 of 8 April 2003, amending Regula-
tion No 2081/92 (OJ 2003 L 99, p. 1) reads:

‘The simplified procedure provided for in Article 17 of
Regulation (EEC) No 2081/92 for the registration of
names already protected or established by usage in
Member States does not provide for any right of objec-
tion. For reasons of legal security and transparency it
should be deleted. For reasons of consistency the five-
year transition period provided for in Article 13(2) in
the case of names registered under Article 17 should
also be deleted but without prejudice to exhaustion of
that period in regard to the names already registered.’
13 Point 15 of Article 1 of Regulation No 692/2003
states:

‘Article 13(2) and Article 17 shall be deleted. How-
ever, the provisions of these Articles shall continue to
apply to registered names or to names for which a reg-
istration application was made by the procedure
provided for in Article 17 before this Regulation en-
tered into force.’

14 Article 3(1) of First Council Directive
89/104/EEC of 21 December 1988 to approximate the
laws of the Member States relating to trade marks (OJ
1989 L 40, p. 1) provides:

‘The following shall not be registered or if registered
shall be liable to be declared invalid:
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(c) trade marks which consist exclusively of signs

or indications which may serve, in trade, to designate
the kind, quality, quantity, intended purpose, value,
geographical origin, or the time of production of the
goods or of rendering of the service, or other character-
istics of the goods;

(2) trade marks which are of such a nature as to
deceive the public, for instance as to the nature, quality
or geographical origin of the goods or service;

15  Article 12(2) of First Directive 89/104 provides:
‘A trade mark shall also be liable to revocation if, after
the date on which it was registered,

(b)  in consequence of the use made of it by the pro-
prietor of the trade mark or with his consent in respect
of the goods or services for which it is registered, it is
liable to mislead the public, particularly as to the na-
ture, quality or geographical origin of those goods or
services.’

The main proceedings and the questions referred
for a preliminary ruling

16  Bayerischer Brauerbund is a German association
with the objective of protecting the common interests
of Bavarian brewers. According to a certificate from
the Amtsgericht Miinchen (Local Court, Munich), its
statutes date from 7 December 1917. Bayerischer Brau-
erbund has been the proprietor of the registered
collective trade marks Bayrisch Bier and Bayerisches
Bier since 1968.

17  Bavaria is a Dutch commercial company produc-
ing beer which operates on the international market.
Formerly called ‘Firma Gebroeders Swinkels’, the
company began to use the word ‘Bavaria’ in 1925, and
it became part of its name in 1930. Bavaria was and is
the proprietor of several trade marks and figurative
elements containing the word ‘Bavaria’. The registra-
tion dates include 1947, 1971, 1982, 1991, 1992 and
1995. Some of the registrations have been renewed.
Bavaria Italia belongs to the Bavaria group of compa-
nies.

18  The name ‘Bayerisches Bier’ was covered by bi-
lateral agreements on the protection of geographical
indications, appellations of origin and other geographic
names between the Federal Republic of Germany and
the French Republic (1961), the Italian Republic
(1963), the Hellenic Republic (1964), the Swiss Con-
federation (1967) and the Kingdom of Spain (1970).

19 On 28 September 1993 Bayerischer Brauerbund,
in agreement with the associations Miinchener Brau-
ereien eV and Verband Bayerischer Ausfuhrbrauereien
eV, submitted to the German Government an applica-
tion for registration of ‘Bayerisches Bier’ as a PGI
pursuant to Article 17(1) of Regulation No 2081/92,
which provides for the ‘simplified’ procedure.

20 On 20 January 1994 the German Government
informed the Commission of the application for regis-
tration of the PGI ‘Bayerisches Bier’ pursuant to
Article 17(1) of that regulation.

21 Numerous pieces of information were exchanged
by the Commission and the German authorities with the
aim of the supplementing the file and it was regarded as
complete on 20 May 1997.

22 The final version of the specification was sent to
the Commission by letter of 28 March 2000 and ex-
cluded five varieties of beer initially covered by the
PGI concerned by the application on the ground that
they did not comply with the description of that speci-
fication.

23 On 5 May 2000 the Commission, which regarded
the application as well founded, submitted a draft regu-
lation seeking the registration of ‘Bayerisches Bier’ as
a PGI to the Regulatory Committee for geographical
indications and appellations of origin (‘the Commit-
tee’).

24 A number of Member States objected to that reg-
istration. The discussions within the Committee related
to two issues, namely, first, the existence of trade
marks which also include the term ‘Bayerisches Bier’
or translations of it and, second, the view that the term
‘Bayerisches’ or translations of it had become generic.
25 After analysing the questions asked (this was
even preceded by a formal inquiry in all the Member
States as regards the second issue), the Commission
concluded that the arguments submitted against the reg-
istration of the PGI ‘Bayerisches Bier’ were unfounded.
A second draft regulation was therefore submitted to
the Committee on 30 March 2001. The Committee did
not, however, deliver an opinion, as the majority laid
down in the second paragraph of Article 15 of Regula-
tion No 2081/92 was not reached.

26 As the Committee did not deliver an opinion
within the prescribed period, the Commission con-
verted its draft into a proposed Council regulation. The
Council then adopted Regulation No 1347/2001 which
registers ‘Bayerisches Bier’ as a PGI.

27  Bavaria and Bavaria Italia did not bring an action
against Regulation No 1347/2001.

28 By an action brought on 27 September 2004 be-
fore the Tribunale di Torino (District Court, Turin),
following similar proceedings in other Member States,
Bayerischer Brauerbund tried to stop Bavaria and Ba-
varia Italia from using the Italian parts of the marks
referred to in paragraph 17 above, by seeking an inter-
locutory ruling declaring those marks invalid or
revoking them, on the ground that they conflicted with
the PGI ‘Bayerisches Bier’ for the purposes of Articles
13 and 14 of Regulation No 2081/92 or, in any event,
because they contained a geographical indication which
was generic and misleading, as the beer was Dutch.

29 As the Tribunale di Torino, by judgment of 30
November 2006, allowed in part the application of
Bayerischer Brauerbund, Bavaria and Bavaria Italia
appealed against that judgment.

30 In those circumstances, the Corte d’appello de
Torino (Appeal Court, Turin) decided to stay the pro-
ceedings and to refer the following questions to the
Court for a preliminary ruling:
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‘1. Is Council Regulation (EC) No 1347/2001 ...
invalid, possibly as a consequence of the invalidity of
other acts, in light of the following:

Breach of general principles
- the invalidity of Article 1(1) of Regulation No
2081/92, read in conjunction with Annex I thereto, in
so far as it permits the registration of geographical in-
dications relating to “beer”, which is an alcoholic
beverage listed (wrongly) in that Annex as one of the
“foodstuffs” referred to in Article 1(1), but which is not
one of the “agricultural products” listed in Annex I to
the EC Treaty and referred to in Article 32 EC and Ar-
ticle 37 EC, which the Council took as the legal basis
for its competence to adopt Regulation No 2081/92;
- the invalidity of Article 17 of Regulation No
2081/92 in so far as it provides for an accelerated regis-
tration procedure under which the rights of interested
parties are substantially limited and impaired, in so far
as it makes no provision for a right of opposition, in
clear breach of the principles of transparency and legal
certainty, as is evident in particular from the complex-
ity of the procedure for registering “Bayerisches Bier”,
the [PGI] at issue, which took more than seven years
from 1994 to 2001, and from the express acknowledg-
ment to that effect in recital 13 in the preamble to
Regulation No 692/2003, Article 15 of which repealed
— for those reasons — Article 17 of Regulation No
2081/92;

Failure to comply with procedural requirements
- the failure of the indication “Bayerisches Bier” to
satisfy the conditions laid down in Article 17 of Regu-
lation No 2081/92 for eligibility for registration in
accordance with the simplified procedure provided for
therein, in that, at the time when the application for reg-
istration was submitted, that indication was not a
“legally protected name” in Germany, nor had it been
“established by usage” there;
- the fact that the question whether the precondi-
tions had been met for registration of the indication
“Bayerisches Bier” was not given due consideration
either by the German Government before submitting
the application or by the Commission itself after receiv-
ing that application, contrary to the requirements
established by the case-law of the Court of Justice
(Case C-269/99 Carl Kiihne and Others [2001] ECR I-
9517);
- the fact that the application for registration of the
indication “Bayerisches Bier” was not submitted in
good time by the German Government in accordance
with Article 17(1) of Regulation No 2081/92 (six
months after the date of entry into force of the Regula-
tion, which took place on 24 July 1993), it being also
the case that the subject-matter of the application ini-
tially submitted by the applicant company envisaged
eight varying indications — with a reservation as to the
possibility of later variations of an unspecified nature —
which did not coalesce to form the current single indi-
cation “Bayerisches Bier” until well after the deadline
on 24 January 1994;

Failure to comply with substantive requirements

- failure of the indication “Bayerisches Bier” to
satisfy the substantive requirements laid down in Arti-
cle 2(2)(b) of Regulation No 2081/92 for registration as
a [PGI], given the generic nature of that indication,
which has historically designated beer produced in ac-
cordance with a particular method of production which
originated during the 19th century in Bavaria, whence
it spread throughout Europe and the rest of the world
(the method known as “the Bavarian method”, based on
bottom-fermentation), and which even today in a num-
ber of European languages (Danish, Swedish, Finnish)
is used as a generic term for beer and which, in any
case, can at most identify, solely and generically, from
among the numerous varieties of beer in existence any
type of “beer produced in the German Land of Bava-
ria”, there being no “direct link” (Case C-312/98
Warsteiner Brauerei [2000] ECR 1-9187) between a
specific quality, reputation or other characteristic of the
product (beer) and its specific geographical origin (Ba-
varia), nor evidence that this is one of the “exceptional
cases” required under Article 2(2)(b) of Regulation No
2081/92 in order for it to be permissible to register a
geographical indication containing the name of a coun-
try;

- the fact that, as emerges from the preceding
paragraph, the indication “Bayerisches Bier” is a “ge-
neric” indication, and as such ineligible for registration
pursuant to Articles 3(1) and 17(2) of Regulation No
2081/92;

- the fact that registration of the indication “Bay-
erisches Bier” should have been refused pursuant to
Article 14(3) of Regulation No 2081/92, since, in the
light of the “reputation and renown” of the Bavaria
marks and “the length of time [they have] been used”,
registration was “liable to mislead the consumer as to
the true identity of the product”?

2. In the alternative, if Question [1] is held inadmis-
sible or unfounded, should Regulation No
1347/2001 ... be construed as meaning that recognition
of the [PGI] “Bayerisches Bier” is to have no adverse
effects on the validity or usability of pre-existing marks
of third parties in which the word “Bavaria” appears?’
Procedure before the Court

31 By letter lodged at the Court Registry on 21
January 2009, Bavaria and Bavaria Italia made obser-
vations on the Opinion of the Advocate General and
requested the Court’s leave to lodge a reply to that
opinion.

32 It must be pointed out at the outset that neither
the Statute of the Court of Justice nor its Rules of Pro-
cedure make provision for the parties to submit
observations in response to the Advocate General’s
Opinion. The Court has therefore held that applications
to that effect must be rejected (see, in particular, the
order in Case C-17/98 Emesa Sugar [2000] ECR 1-665,
paragraphs 2 and 19, and Case C-292/05 Lechouritou
and Others [2007] ECR I-1519, paragraph 18).

33 It must be added that the same conclusion would
necessarily follow if the application of the applicants in
the main proceeding were to be regarded as seeking a
reopening of the oral procedure.
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34 The Court may, of its own motion, on a proposal
from the Advocate General or at the request of the par-
ties, reopen the oral procedure, in accordance with
Article 61 of its Rules of Procedure, if it considers that
it lacks sufficient information, or that the case must be
dealt with on the basis of an argument which has not
been debated between the parties (see, inter alia, Case
C-309/99 Wouters and Others [2002] ECR 1-1577,
paragraph 42, and Case C-210/06 Cartesio [2008] ECR
1-0000, paragraph 46).

35 However, the Court, after hearing the Advocate
General, takes the view that, in the present case, it has
all the information necessary to reply to the questions
referred by the national court and that that information
has been the subject of argument before it.

The questions referred for a preliminary ruling

The first question

36 By its first question, which is divided into sub-
questions, the referring court asks, in essence, whether
Regulation No 1347/2001 is valid in the light of a pos-
sible breach of general principles of Community law or
of formal or substantive conditions laid down in Regu-
lation No 2081/92. The sub-questions concerning
compliance with the general principles of Community
law relate to Regulation No 2081/92, as the legal basis
for Regulation No 1347/2001.

Admissibility

37 In the observations submitted to the Court the
question arose whether the grounds of invalidity re-
ferred to in the first question may be pleaded before a
national court. In some of those observations it is
claimed that such grounds cannot be pleaded because
of the fact that Bavaria and Bavaria Italia are directly
and individually concerned by Regulation No
1347/2001 and did not bring an action under Article
230 EC for its annulment.

38 In that regard, it must be borne in mind that, ac-
cording to settled case-law, it is a general principle of
Community law that an applicant, in proceedings
brought under national law against the rejection of his
application, is entitled to plead the unlawfulness of a
Community measure on which the national decision
taken in his regard is based, and the question of the va-
lidity of that Community measure may thus be referred
to the Court in proceedings for a preliminary ruling
(Case C-239/99 Nachi Europe [2001] ECR 1-1197,
paragraph 35, and Case C-441/05 Roquette Fréres
[2007] ECR 1-1993, paragraph 39).

39 However, this general principle, which has the
effect of ensuring that every person has or will have
had the opportunity to challenge a Community measure
which forms the basis of a decision adversely affecting
him, does not in any way preclude a regulation from
becoming definitive as against an individual with re-
spect to whom it must be regarded as an individual
decision whose annulment he could undoubtedly have
sought under Article 230 EC, a fact which prevents that
individual from pleading the unlawfulness of that regu-
lation before the national court (Nachi Europe,
paragraph 37, and Roquette Fréres, paragraph 40).

40 Therefore, the question arises as to whether an
action for annulment by Bavaria or Bavaria Italia chal-
lenging Regulation No 1347/2001 under the fourth
paragraph of Article 230 EC would undoubtedly have
been admissible on the ground that that regulation was
of direct and individual concern to them (see, to that
effect, Case C-241/95 Accrington Beef and Others
[1996] ECR 1-6699, paragraph 15; Nachi Europe, para-
graph 40; and Roquette Fréres, paragraph 41).

41 In that regard, it must be observed that Bavaria
and Bavaria Italia may not be regarded, for the purpose
of the fourth paragraph of Article 230 EC, as undoubt-

edly ‘directly and individually concerned’ by
Regulation No 1347/2001.
42 That regulation seeks to confer on the product

‘Bayerisches Bier’ the protection for PGIs provided for
by Regulation No 2081/92 by granting to all operators
whose goods comply with the requirements laid down
the right to market them under that PGI.

43 Even if Regulation No 1347/2001 were capable
of affecting Bavaria and Bavaria Italia’s legal position,
that effect could not be regarded as resulting directly
from that regulation. In accordance with settled case-
law, the condition that the Community legislation form-
ing the subject-matter of the proceedings must be of
direct concern to a natural or legal person means that
that legislation must affect directly the legal situation of
the individual and leave no discretion to its addressees,
who are entrusted with the task of implementing it,
such implementation being purely automatic and result-
ing from Community rules without the application of
other intermediate rules (see Case C-404/96 P Glencore
Grain v Commission [1998] ECR 1-2435, paragraph 41;
Case C-486/01 P Front National v Parliament [2004]
ECR 1-6289, paragraph 34; and Case C-15/06 P Re-
gione Siciliana v Commission [2007] ECR 1-2591,
paragraph 31).

44 As is apparent from a mere reading of recitals 3
and 4 in the preamble to Regulation No 1347/2001, that
regulation considers the pre-existing mark Bavaria to
be valid and permits its use to be continued in compli-
ance with the conditions provided for in Article 14(2)
of Regulation No 2081/92, notwithstanding the regis-
tration of the PGI ‘Bayerisches Bier’. A possible effect
on the legal position of Bavaria and Bavaria Italia can-
not therefore be regarded as resulting in a purely
automatic way from that regulation.

45 Accordingly, it cannot be claimed that Bavaria
and Bavaria Italia are undoubtedly directly affected by
Regulation No 1347/2001.

46 Bavaria and Bavaria Italia did not undoubtedly
have standing to bring an action for annulment against
Regulation No 1347/2001 on the basis of Article 230
EC. Consequently, they are entitled, in an action
brought in accordance with national law, to plead the
invalidity of that regulation even though they did not
bring an action for its annulment before the Community
judicature within the period laid down in Article 230
EC.
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Alleged infringement of general principles of Com-
munity law by Regulation No 2081/92 as regards its
scope and legal basis

47 By this sub-question, the referring court queries
the validity of Regulation No 2081/92 on the ground
that its scope extends to beer. It takes the view that,
since beer is an alcoholic beverage, it cannot be re-
garded as a ‘foodstuff’ within the meaning of Article
1(1) of that regulation or, consequently, be included in
Annex | thereto. Furthermore, the referring court also
questions the validity of Regulation No 2081/92 on the
ground that, since beer is not among the ‘agricultural
products’ included in Annex I to the Treaty, Articles 32
EC and 37 EC do not constitute the appropriate legal
basis for the adoption of that regulation.

48  In the first place, as regards equating beer with a
foodstuff, it must be stated that the abovementioned
Community legislation does not define the term ‘food-
stuff’. There is however no reason why beer should be
excluded from that term.

49 First, it is indisputable that beer is food, in the
ordinary sense of the term ‘food’. Second, as the Ger-
man Government and the Council correctly pointed out,
beer is covered by the definition of ‘foodstuff’ in other
Community legislation, such as Article 2 of Regulation
(EC) No 178/2002 of the European Parliament and of
the Council of 28 January 2002 laying down the gen-
eral principles and requirements of food law,
establishing the European Food Safety Authority and
laying down procedures in matters of food safety (OJ
2002 L 31, p. 1).

50  In the second place, as regards the argument that
Articles 32 EC and 37 EC do not constitute the appro-
priate legal basis for the adoption of Regulation No
2081/92, on the ground that beer is not one of the ‘agri-
cultural products’ mentioned in Annex I to the Treaty,
it must be borne in mind that the Court has already held
that legislation which contributes to the achievement of
one or more of the objectives mentioned in Article 33
EC must be adopted on the basis of Article 37 EC, even
though, in addition to applying essentially to products
falling within Annex I to the Treaty, it also covers inci-
dentally other products not included in that annex (see,
to that effect, Case C-11/88 Commission v Council,
paragraph 15, and Case C-180/96 United Kingdom v
Commission [1998] ECR 1-2265, paragraph 134).

51 In the present case, it is established that the pri-
mary purpose of Regulation No 2081/92, as is pointed
out in the second recital in the preamble to that regula-
tion, is the achievement of the objectives mentioned in
Article 33 EC, and that that regulation covers princi-
pally products included in Annex I to the Treaty.
Furthermore, although it is true that beer is not ex-
pressly mentioned in that annex, the fact remains that
most of its ingredients are, and that its inclusion in the
scope of Regulation No 2081/92 is consonant with the
purpose of that regulation and in particular with the
achievement of the objectives mentioned in Article 33
EC.

52 Consequently, consideration of this part of the
first question has not disclosed any factor liable to af-
fect the validity of Regulation No 2081/92.

Alleged infringement of general principles of Com-
munity law by Regulation No 2081/92 as regards the
registration procedure in Article 17 of that regula-
tion

53 By this sub-question the referring court seeks to
ascertain whether Article 17 of Regulation No 2081/92
is invalid in so far as the procedure which it sets out
makes no provision for a right of objection.

54 It must be noted at the outset that, even though
Article 17(2) of Regulation No 2081/92 expressly pro-
vided that Article 7 of that regulation was not
applicable in the simplified registration procedure, and
therefore, in the context of that procedure, excluded the
right of objection by legitimately concerned third par-
ties provided for in Article 7(3) of the regulation, a
registration under that procedure also presupposed that
the names conformed with the substantive requirements
of the regulation (see Joined Cases C-289/96, C-293/96
and C-299/96 Denmark and Others v Commission
(‘FetaI’) [1999] ECR I-1541, paragraph 92).

55 In any event, the Court has already held that the
interpretation to be given to Article 17 of Regulation
No 2081/92 certainly did not mean that interested third
parties who considered their legitimate interests in-
fringed by the registration of a name could not obtain a
hearing and state their objection before the Member
State requesting that registration, inter alia in accor-
dance with the principles relating to judicial protection,
as results from the system of Regulation No 2081/92
(see Carl Kiihne and Others, paragraph 41).

56 Therefore, those interested parties could also
state their objection with regard to the application for
registration concerned in the simplified procedure un-
der Article 17 of that regulation.

57 It was for the national courts to rule on the law-
fulness of an application for registration of a
designation under Article 17 of Regulation No 2081/92
on the same terms as those by which they review any
definitive measure adopted by the same national au-
thority which is capable of adversely affecting the
rights of third parties under Community law, and, con-
sequently, to regard an action brought for that purpose
as admissible, even if the domestic rules of procedure
do not provide for this in such a case (see, to that effect,
Case C-97/91 Oleificio Borelli v Commission [1992]
ECR 1-6313, paragraph 13, and Carl Kiihne and Others,
paragraph 58).

58  In any event, in the main proceedings most of the
objections to registration raised by Bavaria and Bavaria
Italia in their observations before the Court were dis-
cussed within the Committee, mainly upon proposal of
the Netherlands Government, during the procedure for
registration of the PGI ‘Bayerisches Bier’.

59 Lastly, it cannot reasonably be argued that the
abolition of the simplified procedure by Regulation No
692/2003 amounts, in the light of the wording of recital
13 in the preamble to that regulation, to an implicit ac-
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knowledgement of the invalidity of Article 17 of Regu-
lation No 2081/92.

60  As stated in that recital, the simplified procedure
provided for in that article was, in the original version
of Regulation No 2081/92, for the registration at Com-
munity level of names already protected or established
by usage in Member States. That procedure was thus
provided for on a purely transitional basis.

61  In the light of the foregoing, consideration of this
part of the first question has not disclosed any factor
liable to affect the validity of Regulation No 2081/92.
Alleged failure to comply with procedural require-
ments during the procedure for registration of the
PGI ‘Bayerisches Bier’

62 By these sub-questions, which it is appropriate to
examine together, the referring court asks whether
Regulation No 1347/2001 is invalid because, first, the
conditions for registration of the PGI ‘Bayerisches
Bier’ were not given due consideration by the German
Government, the Council or the Commission and, sec-
ond, that, given the amendments which took place
subsequently, the application for registration of that
PGI was not submitted in good time.

63  First, the referring court takes the view that, dur-
ing the procedure for the registration of the PGI
‘Bayerisches Bier’, neither the German Government
nor the Council or the Commission properly carried out
their task of verifying the conditions set out in Regula-
tion No 2081/92.

64  In that regard, it must be borne in mind that there
is, in the system established by Regulation No 2081/92,
a division of powers between the Member State con-
cerned and the Commission. Whether a registration
under the normal procedure or the simplified procedure
is concerned, the registration can only take place if the
Member State concerned has made an application in
that regard and has forwarded a specification and the
necessary information for registration, in accordance
with Article 4 of Regulation No 2081/92 (see Carl
Kiihne and Others, paragraphs 50 and 51).

65 Under Article 5(5) of Regulation No 2081/92, it
is for the Member States to check whether the applica-
tion for registration under the normal procedure is
justified with regard to the conditions laid down by that
regulation. That provision provides that a Member
State to which an application for registration is submit-
ted under the normal procedure must check that the
application is justified and, if it considers that the re-
quirements of Regulation No 2081/92 are satisfied,
forward it to the Commission. Furthermore, it follows
from the very terms of Article 6(1) of Regulation No
2081/92 that, before proceeding with the registration,
as provided for by Article 6(2) to (4) and Article 7 of
that regulation, the Commission undertakes only a sim-
ple formal examination to check whether those
requirements are satisfied. There is no ground for ap-
plying other principles in the context of the simplified
procedure (see Carl Kiihne and Others, paragraph 52).
66 It follows that the decision to register a designa-
tion as a PDO or as a PGI may only be taken by the
Commission if the Member State concerned has sub-

mitted to it an application for that purpose and that such
an application may only be made if the Member State
has checked that it is justified. That system of division
of powers is attributable particularly to the fact that
registration assumes that it has been verified that a cer-
tain number of conditions have been met, which
requires, to a great extent, detailed knowledge of mat-
ters particular to the Member State concerned, matters
which the competent authorities of that State are best
placed to check (see Carl Kiihne and Others, paragraph
53).

67  Under that system of division of powers, it is for
the Commission, before registering a designation in the
category applied for, to verify, in particular, first, that
the specification which accompanies the application
complies with Article 4 of Regulation No 2081/92, that
is to say that it contains the required information and
that that information does not appear to contain obvious
mistakes, and, second, on the basis of the information
contained in the specification, that the designation sat-
isfies the requirements of Article 2(2)(a) or (b) of
Regulation No 2081/92 (see Carl Kiihne and Others,
paragraph 54).

68 The same is true where, under Article 15 of
Regulation No 2081/92, the measures envisaged by the
Commission are not in accordance with the opinion of
the Committee established by that article or there is no
such opinion, and the decision on registration is
adopted by the Council on a proposal from the Com-
mission.

69 The points raised by the referring court must be
examined in the light of the foregoing.

70 It must be stated at the outset that, while the
Court has jurisdiction to analyse whether a name regis-
tered under Regulation No 2081/92 complies with the
conditions set out in that regulation, it is for the na-
tional courts alone to review the verification of that
compliance initiated by the competent national authori-
ties, as was pointed out in paragraphs 55 and 57 above.
71 By contrast, it is for the Court to review whether
the Council and the Commission properly carried out
their task of verifying compliance with the conditions
set out in Regulation No 2081/92.

72 In the present case, it is apparent from the docu-
ments before the Court that the Council and the
Commission properly carried out their task of verifying
compliance, in so far as the indication ‘Bayerisches
Bier’ was registered only after a lengthy procedure dur-
ing which there was extensive assessment regarding the
compliance of that indication with the conditions in
Regulation No 2081/92. Consequently, the objection
raised by the referring court cannot be accepted.

73 Second, the referring court calls into question the
validity of Regulation No 1347/2001 on the ground
that, given the amendments which took place subse-
quently, the application for registration of the PGI at
issue was not submitted in good time.

74 It must be stated as the outset that, as was
pointed out in paragraph 20 above, the application for
registration from the German Government was sent to
the Commission on 20 January 1994 and therefore be-
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fore the expiry of the six-month period provided for in
Article 17 of Regulation No 2081/92.

75 Consequently, it must be examined whether, as
the referring court submits, the validity of Regulation
No 1347/2001 may be called in question by the fact
that the original application was significantly amended
over a period of several years after the expiry of the
six-month period.

76 In that regard, it should be observed that, unlike
Article 5 of Regulation No 2081/92, which provides
expressly that, in the normal procedure, the application
for registration is to be accompanied by the specifica-
tion, Article 17 of the regulation is confined to
requiring the Member States to notify the Commission
‘which of their legally protected names or, in those
Member States where there is no protection system,
which of their names established by usage they wish to
register’. In those circumstances, Article 17 of Regula-
tion No 2081/92 cannot be interpreted as requiring the
Member States to communicate, within the six months’
time-limit, the final version of the specification and the
other relevant documents, so that any amendment of
the specification originally submitted would lead to the
application of the normal procedure (see Carl Kiihne
and Others, paragraph 32).

77 That interpretation of Article 17 of Regulation
No 2081/92 is further supported by the fact that the
northern Member States have not historically had regis-
ters of protected designations, protection having been
afforded by laws against misleading practices. It was
only when Regulation No 2081/92 entered into force
that it became necessary for those Member States to
draw up a list of existing designations and determine
whether they were PDOs or PGIs. It would therefore
have been unrealistic to require those Member States to
provide the Commission, within six months from the
entry into force of Regulation No 2081/92, with all the
information and documents necessary for a decision on
registration, especially given the time needed for inter-
ested parties to exercise their procedural rights at the
national level (see Carl Kiihne and Others, paragraph
33).

78 It must therefore be held that, in a case such as
that in the main proceedings, the amendment of the
original application for registration after the expiry of
the six-month period provided for in Article 17 of
Regulation No 2081/92 did not make the application of
the simplified procedure unlawful.

79  In the light of the foregoing, consideration of this
part of the first question has not disclosed any factor
liable to affect the validity of Regulation No 2081/92.
Alleged failure of the registration of the PGI ‘Bay-
erisches Bier’ to comply with substantive
requirements of Regulation No 2081/92

80 By these sub-questions, which it is appropriate to
examine together, the referring court calls into question
the validity of Regulation No 1347/2001 on the ground
that the registration of the PGI ‘Bayerisches Bier’ fails
to comply with a number of substantive conditions laid
down by Regulation No 2081/92. First, the name at is-
sue was not legally protected or established by usage

within the meaning of Article 17(1) of Regulation No
2081/92. Second, it does not satisfy the conditions laid
down in Article 2(2)(b) of that regulation and is, in ac-
tual fact, a ‘generic name’ within the terms of Articles
3(1) and 17(2) of that regulation. Third, the situation
provided for in Article 14(3) of Regulation No 2081/92
applies to that name.

81 It should be noted at the outset, first, that in mat-
ters concerning the common agricultural policy the
Community legislature has a broad discretion which
corresponds to the political responsibilities given to it
by Articles 34 EC and 37 EC and that the Court has, on
several occasions, held that the lawfulness of a measure
adopted in that sphere can be affected only if the meas-
ure is manifestly inappropriate, having regard to the
objective which the competent institution is seeking to
pursue (see Case C-280/93 Germany v Council [1994]
ECR 1-4973, paragraphs 89 and 90, and Case C-306/93
SMW Winzersekt [1994] ECR [-5555, paragraph 21).
82 Consequently, review by the Court must be lim-
ited to verifying that the measure in question is not
vitiated by any manifest error or misuse of powers and
that the authority concerned has not manifestly ex-
ceeded the limits of its discretion (Case C-189/01
Jippes and Others [2001] ECR 1-5689, paragraph 80;
C-304/01 Spain v Commission [2004] ECR 1-7655,
paragraph 23; and Case C-535/03 Unitymark and North
Sea Fishermen’s Organisation [2006] ECR 1-2689,
paragraph 55).

83 Second, when they are taking a decision on an
application for registration on the basis of Regulation
No 2081/92, the Community institutions are called
upon to evaluate a complex economic and social situa-
tion.

84 When implementation by the Council or the
Commission of the Community’s agricultural policy
necessitates the evaluation of a complex economic or
social situation, their discretion is not limited solely to
the nature and scope of the measures to be taken but
also, to some extent, to the finding of basic facts. In
that context, it is open to the Council or the Commis-
sion to rely if necessary on general findings (see, to that
effect, Case C-122/94 Commission v Council [1996]
ECR 1-881, paragraph 18; Case C-4/96 NIFPO and
Northern Ireland Fishermen’s Federation [1998] ECR
1-681, paragraphs 41 and 42; Case C-179/95 Spain v
Council [1999] ECR 1-6475, paragraph 29; and Case C-
120/99 TItaly v Council [2001] ECR 1-7997, paragraph
44).

85 It is in the light of the above that the questions
raised by the referring court must be examined.

—  Atrticle 17(1) of Regulation No 2081/92

86  The referring court takes the view that the regis-
tration procedure provided for in Article 17(1) of
Regulation No 2081/92 was not applicable to the name
‘Bayerisches Bier’ because that name was neither ‘le-
gally protected” nor ‘established by usage’ within the
meaning of that provision.

87  In that regard, it must be pointed out that that as-
sessment is based on the checks which must be made
by the competent national authorities, subject to review
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by the national courts if appropriate, before the applica-
tion for registration is notified to the Commission (see
Carl Kiihne and Others, paragraph 60).

88  As was pointed out in paragraph 66 above, veri-
fication that the name ‘Bayerisches Bier’ was either
legally protected or established by usage requires, to a
great extent, detailed knowledge of matters particular to
the Member State concerned, matters which the compe-
tent authorities of that State are best placed to check.

89  In the main proceedings, first, such a verification
was carried out by the German authorities and its cor-
rectness was not challenged before a national court.

90 Second, the existence of the five bilateral agree-
ments mentioned in paragraph 18 above, which seek to
protect the indication ‘Bayerisches Bier’, in conjunc-
tion with the other items in the file, inter alia certain
labels and publications, made it possible validly to
draw the conclusion that that name was legally pro-
tected or, at the very least, established by usage. Given
that the assessment made by the competent German au-
thorities does not appear to be vitiated by manifest
error, the Council or the Commission could rightly as-
sume that the PGI in question satisfied the conditions
set out in Article 17(1) of Regulation 2081/92 for regis-
tration under the simplified procedure.

91 Consequently, it must be held that consideration
of the conditions in Article 17(1) of Regulation No
2081/92 has not disclosed any factor liable to affect the
validity of Regulation No 1347/2001.

- Articles 2(2)(b), 3(1) and 17(2) of Regulation
No 2081/92

92  The referring court expresses doubt that the name
‘Bayerisches Bier’ complies with the conditions in Ar-
ticle 2(2)(b) of Regulation No 2081/92 on account of,
first, an alleged absence of a direct link between the
beer originating in Bavaria and a specific quality, repu-
tation or other characteristics of that beer attributable to
that origin and, second, the fact that the present case
does not constitute an exceptional case justifying regis-
tration of the name of a country. Furthermore, it
enquires whether that name is not, in actual fact, a ‘ge-
neric name’ within the terms of Articles 3(1) and 17(2)
of Regulation No 2081/92.

93  In that regard, it must be borne in mind that as an
assessment of the abovementioned conditions requires,
to a great extent, detailed knowledge of matters particu-
lar to the Member State concerned, which the
competent authorities of that State are best placed to
check, that assessment is also part of the checks which
must be made by those authorities, subject to review by
the national courts if appropriate, before the application
for registration is notified to the Commission. It must
also be pointed out that in the main proceedings such a
verification was carried out by the German authorities
and its correctness was not called into question before a
national court.

94 As regards the conditions in Article 2(2)(b) of
Regulation No 2081/92, it must be pointed out at the
outset that it is apparent from the wording of that provi-
sion and the scheme of that regulation that the term
‘country’ refers to either a Member State or a non-

member country. Therefore, as Bavaria is an infra-State
body, the question of whether this is ‘an exceptional
case’ within the meaning of that provision does not
even arise in the main proceedings.

95  Asregards the direct link required by that provi-
sion, the registration of the name ‘Bayerisches Bier’ as
a PGI was based, as the Council and the Commission
submitted before the Court, on such a link between the
reputation and the Bavarian origin of the beer.

96  Such a finding on the part of the Community in-
stitutions cannot be rebutted, as the referring court,
Bavaria and Bavaria Italia suggest, on the ground that
the Law on beer purity of 1516 (‘Reinheitsgebot’) as
well as the traditional bottom-fermentation brewing
method, both of which are of Bavarian origin, have
spread, the first throughout Germany since 1906 and
the second throughout the world in the course of the
19th century.

97 Neither purity nor the traditional bottom-
fermentation brewing method were in themselves the
bases for the registration of the PGI ‘Bayerisches Bier’.
As pointed out in paragraph 95 above, it was rather the
reputation of beer originating in Bavaria that was de-
terminative.

98 It is true that there is no doubt that the ‘Rein-
heitsgebot” and the traditional bottom-fermentation
brewing method have contributed to such a reputation.
However, it cannot reasonably be maintained that that
reputation could disappear solely because the ‘Rein-
heitsgebot’ began to apply in the rest of the German
territory as from 1906 or because that traditional
method spread to other countries in the course of the
19th century. Furthermore, such details, on the con-
trary, give an indication of the reputation of Bavarian
beer, which had a decisive influence on the spread both
of the Law on purity and of the method of brewing and
therefore constitute indicia capable of showing that
there is, or at least was, a direct link between Bavaria
and the reputation of its beer.

99 Consequently, the establishing of such a direct
link between Bavarian beer and its geographical origin
cannot be regarded as manifestly inappropriate on the
basis of the factors put forward by the referring court,
Bavaria and Bavaria Italia.

100  Those factors really relate more to the argument
that the name ‘Bayerisches Bier’ is a ‘generic name’
within the meaning of Articles 3(1) and 17(2) of Regu-
lation No 2081/92 and should not therefore have been
registered. In the light of what has just been stated,
what must be ascertained is, in particular, whether the
name at issue had become generic at the time when the
application for registration was lodged.

101 In that regard, it must be borne in mind that when
assessing the generic character of a name, it is neces-
sary, under Article 3(1) of Regulation No 2081/92, to
take into account the places of production of the prod-
uct concerned both inside and outside the Member
State which obtained the registration of the name at is-
sue, the consumption of that product and how it is
perceived by consumers inside and outside that Mem-
ber State, the existence of national legislation
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specifically relating to that product, and the way in
which the name has been used in Community law (see
Case C-132/05 Commission v Germany [2008] ECR I-
957, paragraph 53).

102 The referring court, Bavaria and Bavaria Italia
submit that the fact that the name ‘Bayerisches Bier’
has become generic is established, inter alia, by the use
of the word ‘Bayerisches’ or translations of it as syno-
nyms for ‘beer’ in at least three Member States
(Denmark, Sweden and Finland) and as synonyms for
the old Bavarian bottom-fermentation brewing method
in names, trade marks and labels of commercial com-
panies the world over, including in Germany.

103 Such an objection cannot be accepted in the main
proceedings either.

104 First, as regards the use of the name ‘Bay-
erisches’ or translations as synonyms for the word
‘beer’, it must be pointed out that the Commission re-
quested additional information from the Member States
in that regard and that that information showed, as
stated in recital 5 in the preamble to Regulation No
1347/2001, that that name has not become generic in
Community territory despite evidence to the effect that
the Danish translation of that name is becoming a
synonym for the term ‘beer’ and hence a common
noun.

105 Second, as regards the presence on the market of
trade marks and labels of commercial companies in-
cluding the word ‘Bayerisches’ or translations as
synonyms for the old Bavarian bottom-fermentation
brewing method, that too does not lead to the conclu-
sion that the name in question had become generic at
the time when the application for registration was
lodged.

106 Furthermore, the registration of a PGI under
Regulation No 2081/92 is designed, among other objec-
tives, to prevent the improper use of a name by third
parties seeking to profit from the reputation which it
has acquired and, moreover, to prevent the disappear-
ance of that reputation as a result of popularisation
through general use outside its geographical origin or
detached from a specific quality, reputation or other
characteristic which is attributable to that origin and
justifies registration.

107 Therefore, as regards a PGI, a name becomes ge-
neric only if the direct link between, on the one hand,
the geographical origin of the product and, on the other
hand, a specific quality of that product, its reputation or
another characteristic of the product, attributable to that
origin, has disappeared, and that the name does no
more than describe a style or type of product.

108 In the present case, the Community institutions
found that the PGI ‘Bayerisches Bier’ had not become
generic and, consequently, that the direct link between
the reputation of Bavarian beer and its geographical
origin had not disappeared, and such a finding cannot
be considered to be manifestly inappropriate by the
mere fact of the presence on the market of trade marks
and labels of commercial companies including the term
‘Bayerisches’ or translations of it as synonyms for the
old Bavarian bottom-fermentation brewing method.

109  What is more, the existence between 1960 and
1970 of the collective marks Bayrisch Bier and Bay-
risches Bier and of five different bilateral agreements
relating to the protection of the name ‘Bayerisches
Bier’ as a geographical name shows that that name has
no generic character.

110 In the light of the foregoing, it must be held that
the Council was right to find, in Regulation No
1347/2001, that the name ‘Bayerisches Bier’ satisfied
the conditions in Article 2(2)(b) of Regulation No
2081/92 and that it did not constitute a ‘generic name’
within the meaning of Articles 3(1) and 17(2) of that
regulation.

—  Article 14(3) of Regulation No 2081/92

111 The referring court asks whether the registration
of the name ‘Bayerisches Bier’ ought not to have been
refused in accordance with Article 14(3) of Regulation
No 2081/92, since, in the light of the reputation, re-
nown and length of time for which the marks including
the word ‘Bavaria’ have been used, that name is liable
to mislead the consumer as to the true identity of the
product.

112 In that regard, it is apparent from recital 3 in the
preamble to Regulation No 1347/2001 that the Council
found, on the basis of the facts and information avail-
able, that registration of the name ‘Bayerisches Bier’
was not liable to mislead the consumer as to the true
identity of the product and that, consequently, the geo-
graphical indication ‘Bayerisches Bier’ and the trade
mark ‘Bavaria’ were not in the situation referred to in
Article 14(3) of Regulation No 2081/92.

113 First, the Council’s finding does not appear to be
manifestly inappropriate and, second, neither the refer-
ring court nor Bavaria and Bavaria Italia put forward
any argument questioning such a finding.

114  Accordingly, it must be held that the Council was
right to find in Regulation No 1347/2001 that the name
‘Bayerisches Bier’ was not in the situation covered by
Article 14(3) of Regulation No 2081/92.

115 Consequently, it must be held that consideration
of the first question asked by the referring court has not
disclosed any factor liable to affect the validity of
Regulation No 1347/2001.

The second question

116 By this question, the referring court asks, in es-
sence, whether the fact that Article 1 of Regulation No
1347/2001 registered the name ‘Bayerisches Bier’ as a
PGI and that recital 3 in the preamble to that regulation
states that that PGI and the trade mark Bavaria are not
in the situation referred to in Article 14(3) of Regula-
tion No 2081/92 has an effect on the validity or
usability of pre-existing marks of third parties in which
the word ‘Bavaria’ appears.

117  In that regard it must be pointed out that Article
14 of Regulation No 2081/92 specifically governs the
relationship between names registered under that regu-
lation and trade marks by setting out, in respect of the
various situations referred to, rules of conflict the
scope, consequences and addressee of which are differ-
ent.
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118  First, Article 14(3) of Regulation No 2081/92 states that that PGI and the trade mark Bavaria are not

refers to a situation of conflict between a PDO or a PGI
and a pre-existing trade mark where registration of the
name at issue would, in the light of the trade mark’s
reputation, renown and the length of time for which it
has been used, be liable to mislead the consumer as to
the true identity of the product. The consequence pro-
vided for in the event of such a conflict is that
registration of the name must be refused. This is there-
fore a rule which implies that there must be an analysis,
intended inter alia for the Community institutions, prior
to registration of the PDO or PGI.

119  Second, Article 14(2) of Regulation No 2081/92
refers to a situation of conflict between a registered
PDO or a PGI and a pre-existing trade mark where the
use of that trade mark corresponds to one of the situa-
tions referred to in Article 13 of Regulation No
2081/92 and the trade mark was registered in good faith
before the date on which the application for registration
of the PDO or PGI was lodged. The consequence pro-
vided for in that situation is that use may continue
notwithstanding the registration of the name, where
there are no grounds for invalidity or revocation of the
trade mark as provided respectively by Article 3(1)(c)
and (g) and Article 12(2)(b) of First Directive 89/104.
This is therefore a rule which implies that there must be
an analysis, intended inter alia for the authorities and
courts called upon to apply the provisions in question,
after registration.

120 The analysis arising out of Article 14(3) of Regu-
lation No 2081/92 is confined to the possibility of a
mistake on the part of the consumer as to the true iden-
tity of the product as a result of registration of the name
at issue, and is based on an examination of the name to
be registered and the pre-existing mark having regard
to that mark’s reputation, renown and the length of time
for which it has been used.

121 By contrast, the analysis arising out of Article
14(2) of Regulation No 2081/92 involves ascertaining
whether the use of the trade mark corresponds to one of
the situations referred to in Article 13 of Regulation No
2081/92; whether the trade mark was registered in good
faith before the date on which the application for regis-
tration of the name was lodged; and, if appropriate,
whether there are grounds for invalidity or revocation
of the trade mark as provided respectively by Article
3(1)(c) and (g) and Article 12(2)(b) of First Directive
89/104.

122 That analysis thus calls for an examination of the
facts and of national, Community or international law,
which it is for the national court alone to carry out, if
necessary making a reference for a preliminary ruling
under Article 234 EC (see, to that effect, Case C-87/97
Consorzio per la tutela del formaggio Gorgonzola
[1999] ECR 1-1301, paragraphs 28, 35, 36, 42 and 43).
123 It follows that Article 14(2) and Article 14(3) of
Regulation No 2081/92 each have separate objectives
and functions and are subject to different conditions.
Thus, the fact that Article 1 of Regulation No
1347/2001 registered the name ‘Bayerisches Bier’ as a
PGI and that recital 3 in the preamble to that regulation

in the situation referred to in Article 14(3) of Regula-
tion No 2081/92 cannot affect the examination of the
conditions which make it possible for the mark and the
PGI to co-exist as set out in Article 14(2) of that regu-
lation.

124 In particular, the fact that there is no likelihood
of confusion on the part of the consumer, for the pur-
poses of Article 14(3) of Regulation No 2081/92,
between the name at issue and the pre-existing mark
does not preclude the use of the mark from being cov-
ered by a situation referred to in Article 13(1) of that
regulation or the possibility that the mark may be sub-
ject to one of the grounds for invalidity or revocation as
provided for by Article 3(1)(c) and (g) and Article
12(2)(b) respectively of First Directive 89/104. Fur-
thermore, the fact that there is no likelihood of
confusion does not mean that it is not necessary to as-
certain that the trade mark in question was registered in
good faith before the date on which the application for
registration of the PDO or PGI was lodged.

125  In the light of the foregoing, the answer to the
second question is that Regulation No 1347/2001 must
be interpreted as having no adverse effects on the valid-
ity and the possibility of using, in one of the situations
referred to in Article 13 of Regulation No 2081/92, pre-
existing trade marks of third parties in which the word
‘Bavaria’ appears and which were registered in good
faith before the date on which the application for regis-
tration of the PGI ‘Bayerisches Bier’ was lodged,
provided that those marks are not affected by the
grounds for invalidity or revocation as provided for by
Article 3(1)(c) and (g) and Article 12(2)(b) of First Di-
rective 89/104.

Costs

126  Since these proceedings are, for the parties to the
main proceedings, a step in the action pending before
the national court, the decision on costs is a matter for
that court. Costs incurred in submitting observations to
the Court, other than the costs of those parties, are not
recoverable.

On those grounds, the Court (Fourth Chamber)
hereby rules:

1. Consideration of the first question asked by the
referring court has not disclosed any factor liable to af-
fect the wvalidity of Council Regulation (EC) No
1347/2001 of 28 June 2001 supplementing the Annex
to Commission Regulation (EC) No 1107/96 on the
registration of geographical indications and designa-
tions of origin under the procedure laid down in Article
17 of Council Regulation (EEC) No 2081/92.

2. Regulation No 1347/2001 must be interpreted as
having no adverse effects on the validity and the possi-
bility of using, in one of the situations referred to in
Article 13 of Council Regulation (EEC) No 2081/92 of
14 July 1992 on the protection of geographical indica-
tions and designations of origin for agricultural
products and foodstuffs, pre-existing trade marks of
third parties in which the word ‘Bavaria’ appears and
which were registered in good faith before the date on
which the application for registration of the protected
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geographical indication ‘Bayerisches Bier’ was lodged,
provided that those marks are not affected by the
grounds for invalidity or revocation as provided for by
Article 3(1)(c) and (g) and Article 12(2)(b) of First
Council Directive 89/104/EEC of 21 December 1988 to
approximate the laws of the Member States relating to
trade marks.

Opinion of Advocate General Mazak

delivered on 18 December 2008 (1)

Case C-343/07

Bavaria NV

Bavaria Italia Srl

v

Bayerischer Brauerbund eV

(Reference for a preliminary ruling from the Corte
d’appello di Torino (Italy))

(Validity of Regulations (EEC) No 2081/92 and (EC)
No 1347/2001 - Admissibility — Protection of geo-
graphical indications and designations of origin for
agricultural products and foodstuffs — Geographical
indication ‘Bayerisches Bier’ — Trade mark ‘Bavaria’ —
Procedural and substantive requirements of registra-
tion — Coexistence between trade mark and protected
geographical indication)

I — Introduction

l. By order of 6 July 2007, received at the Court on
25 July 2007, the Corte d’appello di Torino (Court of
Appeal, Turin) (Italy) has referred several questions for
a preliminary ruling under Article 234 EC concerning,
on the one hand, the validity of Council Regulation
(EC) No 1347/2001 of 28 June 2001 supplementing the
Annex to Commission Regulation (EC) No 1107/96 on
the registration of geographical indications and desig-
nations of origin under the procedure laid down in
Article 17 of Council Regulation (EEC) No 2081/92 (2)
(‘Regulation No 1347/2001°) as well as the validity of
Council Regulation (EEC) No 2081/92 of 14 July 1992
on the protection of geographical indications and des-
ignations of origin for agricultural products and
foodstuffs (3) (‘Regulation No 2081/92°) itself and, on
the other hand, the interpretation of Regulation No
1347/2001.

2. More particularly, by its questions, the referring
court wishes essentially to know whether the name
‘Bayerisches Bier’ was, having regard to the formal
and substantive requirements laid down in Regulation
No 2081/92, validly registered under Regulation No
1347/2001 as a protected geographical indication
(‘PGI’) and, if that is the case, to what extent that PGI
affects the validity or usability of pre-existing trade
marks used for beer in which the name ‘Bavaria’ ap-
pears.

3. The questions referred were raised in proceed-
ings between, on the one hand, the Bayerischer
Brauerbund eV (‘Bayerischer Brauerbund’) and, on the
other, Bavaria NV and Bavaria Italia Srl (‘Bavaria’ and

‘Bavaria Italia’) concerning the use by the latter of in-
ternational trade marks containing the word ‘Bavaria’.
4. Related proceedings have been brought before
the Community courts, namely, on 6 December 2007,
Case T-178/06 Bavaria v Council, before the Court of
First Instance and, on 20 March 2008, Case C-120/08
Bayerischer Brauerbund, before the Court of Justice.
Both proceedings have been stayed, on 6 December
2007 and on 20 March 2008 respectively, until delivery
of the judgment in the present case.

Il - Legal framework

A - Regulation No 2081/92

5. Regulation No 2081/92 seeks to establish a
framework of Community rules for the protection of
registered designations of origin and geographical indi-
cations for certain agricultural products and foodstuffs
where there is a link between the characteristics of the
product or foodstuff and its geographical origin. That
regulation provides for a system of registration at
Community level of geographical indications and des-
ignations of origin which will confer protection in
every Member State.

6. Article 1(1) and (2) of Regulation No 2081/92
provides:

‘1. This Regulation lays down rules on the protection
of designations of origin and geographical indications
of agricultural products intended for human consump-
tion referred to in Annex II to the Treaty and of the
foodstuffs referred to in Annex I to this Regulation and
agricultural products listed in Annex II to this Regula-
tion.

2. This Regulation shall apply without prejudice to
other specific Community provisions.’

7. Annex I to that regulation, headed ‘Foodstuffs
referred to in Article 1(1)’, mentions ‘Beer’ in its first
indent.

8. Article 2(2) of Regulation No 2081/92 provides:

‘For the purposes of this Regulation:

(b) geographical indication: means the name of a re-
gion, a specific place, or, in exceptional cases, a
country, used to describe an agricultural product or a
foodstuff:

- originating in that region, specific place or coun-
try, and

- which possesses a specific quality, reputation or
other characteristics attributable to that geographical
origin and the production and/or processing and/or
preparation of which take place in the defined geo-
graphical area.’

9. Article 3(1) provides:

‘Names that have become generic may not be regis-
tered.

For the purposes of this Regulation, a “name that has
become generic” means the name of an agricultural
product or a foodstuff which, although it relates to the
place or the region where this product or foodstuff was
originally produced or marketed, has become the com-
mon name of an agricultural product or a foodstuff.
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To establish whether or not a name has become ge-
neric, account shall be taken of all factors, in particular:
- the existing situation in the Member State in
which the name originates and in areas of consumption,
- the existing situation in other Member States,

- the relevant national or Community laws.

Where, following the procedure laid down in Articles 6
and 7, an application of registration is rejected because
a name has become generic, the Commission shall pub-
lish that decision in the Official Journal of the
European Communities.’

10.  Under Article 13(1) of Regulation No 2081/92:
‘1. Registered names shall be protected against:

(a) any direct or indirect commercial use of a name
registered in respect of products not covered by the reg-
istration in so far as those products are comparable to
the products registered under that name or in so far as
using the name exploits the reputation of the protected
name;

(b) any misuse, imitation or evocation, even if the true
origin of the product is indicated or if the protected
name is translated or accompanied by an expression
such as “style”, “type”, “method”, “as produced in”,
“imitation” or similar;

(c) any other false or misleading indication as to the
provenance, origin, nature or essential qualities of the
product, on the inner or outer packaging, advertising
material or documents relating to the product con-
cerned, and the packing of the product in a container
liable to convey a false impression as to its origin;

(d) any other practice liable to mislead the public as to
the true origin of the product.

11. Article 14 of Regulation No 2081/92 concerns
the relationship between protected designations of ori-
gin or geographical indications and trade marks. Article
14(2) (as originally enacted) and (3) provides:

‘2. With due regard for Community law, use of a trade

mark corresponding to one of the situations referred to
in Article 13 which was registered in good faith before
the date on which application for registration of a des-
ignation of origin or geographical indication was
lodged may continue notwithstanding the registration
of a designation of origin or geographical indication,
where there are no grounds for invalidity or revocation
of the trade mark as provided respectively by Article
3(1)(c) and (g) and Article 12(2)(b) of First Council
Directive 89/104/EEC of 21 December 1988 to ap-
proximate the laws of the Member States relating to
trade marks. [(4)]
3. A designation of origin or geographical indication
shall not be registered where, in the light of a trade
mark’s reputation and renown and the length of time it
has been used, registration is liable to mislead the con-
sumer as to the true identity of the product.’

12. Article 14 of Regulation No 2081/92 was
amended by Council Regulation (EC) No 692/2003 (5)
with effect from 24 April 2003.

13. The 11th recital in the preamble to Regulation
No 692/2003 states in that regard:

‘Article 24(5) of the [Agreement on Trade-Related
Aspects of Intellectual Property Rights] applies not
only to trademarks registered or applied for but also
those to which rights have been acquired through use
before a specified date, notably that of protection of the
name in the country of origin. Article 14(2) of Regula-
tion (EEC) No 2081/92 should therefore be amended:
the reference date now specified should be changed to
the date of protection in the country of origin or of
submission of the application for registration of the
geographical indication or designation of origin, de-
pending on whether the name falls under Article 17 or
the Article 5 of that Regulation; also, in Article 14(1)
thereof the reference date should become the date of
application instead of the date of first publication.’

14. Article 14(2) of Regulation No 2081/92, as
amended by Regulation No 692/2003, reads as follows:
‘With due regard to Community law, a trademark the
use of which engenders one of the situations indicated
in Article 13 and which has been applied for, regis-
tered, or established by use, if that possibility is
provided for by the legislation concerned, in good faith
within the territory of the Community, before either the
date of protection in the country of origin or the date of
submission to the Commission of the application for
registration of the designation of origin or geographical
indication, may continue to be used notwithstanding the
registration of a designation of origin or geographical
indication, provided that no grounds for its invalidity or
revocation exist as specified by First Council Directive
89/104/EEC of 21 December [1988] to approximate the
laws of the Member States relating to trade marks
and/or Council Regulation (EC) No 40/94 of 20 De-
cember 1993 on the Community trade mark.’

15.  As a derogation from the normal procedure pro-
vided for under Articles 5 to 7 of Regulation No
2081/92, Article 17 of that regulation sets up a simpli-
fied procedure for the registration of a PGI or a
protected denomination of origin applicable to the reg-
istration of names already in existence on the date of
entry into force of that regulation. Article 17 provides
as follows:

‘1. Within six months of the entry into force of the
Regulation, Member States shall inform the Commis-
sion which of their legally protected names or, in those
Member States where there is no protection system,
which of their names established by usage they wish to
register pursuant to this Regulation.

2. In accordance with the procedure laid down in Arti-
cle 15, the Commission shall register the names
referred to in paragraph 1 which comply with Articles 2
and 4. Article 7 shall not apply. However, generic
names shall not be added.

3. Member States may maintain national protection of
the names communicated in accordance with paragraph
1 until such time as a decision on registration has been
taken.’

16.  The simplified procedure provided for under Ar-
ticle 17 of Regulation No 2081/92 was abolished, with
effect from 24 April 2003, by Regulation No 692/2003.
B - Regulation No 1347/2001
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17. The effect of Regulation No 1347/2001 was to
register the name ‘Bayerisches Bier’, notified by Ger-
many, as a PGI under the simplified procedure laid
down in Article 17 of Regulation No 2081/92 and to
add that name to the Annex to Commission Regulation
(EC) No 1107/96 (6) with effect from 5 July 2001.

18. The third and fourth recitals in the preamble to
Regulation No 1347/2001 read as follows:

‘(3) The information provided confirms the existence
of the name “Bavaria” as a valid trade mark. In view of
the facts and information available, it was, however,
considered that registration of the name “Bayerisches
Bier” was not liable to mislead the consumer as to the
true identity of the product. Consequently, the geo-
graphical indication “Bayerisches Bier” and the trade
mark “Bavaria” are not in the situation referred to in
Article 14(3) of Regulation (EEC) No 2081/92.

(4) The use of certain trade marks, for example, the
Dutch trade mark “Bavaria” and the Danish trade mark
“Heker Bajer” may continue notwithstanding the regis-
tration of the geographical indication “Bayerisches
Bier” as long as they fulfil the conditions provided for
in Article 14(2) of Regulation (EEC) No 2081/92.

111 - Factual background, procedure and questions
referred

19. Bayerischer Brauerbund, which was founded in
1880, is a German association with the objective of
promoting the common interests of Bavarian beer com-
panies and, in particular, of protecting the PGI
‘Bayerisches Bier’ in Germany and abroad, of which it
has been the proprietor since its registration by Regula-
tion No 1347/2001. Since 1968, it has also been the
proprietor of the international collective trade marks
‘Bayrisch Bier’ and ‘Bayerisches Bier’.

20.  Bavaria is a Dutch beer producer which operates
on the international market. Originally named ‘Firma
Gebroeders Swinkels’, ‘Bavaria’ has been its official
company name since 1930. Bavaria Italia is part of the
Bavaria group of companies.

21. Bavaria and Bavaria Italia are, respectively, the
proprietor and the user of several international trade
marks, in force in Italy and elsewhere, which contain,
together with other expressions or figurative elements,
the word ‘Bavaria’ as the core of those trade marks.

22. By proceedings brought before the Tribunale di
Torino (District Court, Turin) on 27 September 2004,
following similar proceedings in various other Euro-
pean States, in particular Germany and Spain,
Bayerischer Brauerbund tried to stop Bavaria and Ba-
varia Italia from using, as regards Italy, those trade
marks, by seeking an interlocutory ruling declaring that
those marks were invalid or revoking them. Bay-
erischer Brauerbund took the view that the marks
conflicted, for the purposes of Articles 13 and 14 of
Regulation No 2081/92, with the PGI ‘Bayerisches
Bier’ and, in any case, that they contained a geographi-
cal indication — the word ‘Bavaria’ — which was
generic and misleading as to the geographical origin of
the beer in question, since the beers concerned are
Dutch.

23. By judgment of 30 November 2006, the Tribu-
nale di Torino upheld the application of Bayerischer
Brauerbund and forbade the use, as far as Italy is con-
cerned, of the trade marks in question, on the grounds
that they were misleading and conflicted with the PGI
‘Bayerisches Bier’.

24. Bavaria and Bavaria Italia duly brought appeal
proceedings against that decision before the referring
court on a number of grounds.

25. According to the referring court, the ground of
appeal which is material in the present context relates
to the view taken by the Tribunale di Torino that it
could not make a reference for a preliminary ruling un-
der Article 234 EC on the validity of Regulation No
1347/2001, on the ground that Bavaria Italia should
have contested that act directly on the basis of Article
230 EC, that is, within two months of its publication.
26. The referring court submits in that regard that
the doubts raised as to the possibility of a preliminary
ruling under the present circumstances should be ad-
dressed by the Court of Justice.

27. In addition, the referring court makes detailed
reference to a number of arguments put forward by Ba-
varia and Bavaria Italia in order to challenge the
validity of Regulation No 1347/2001 and the registra-
tion, by that regulation, of ‘Bayerisches Bier’ as a PGI,
including the breach of general principles of law and
the failure to comply with various procedural and sub-
stantive requirements laid down in Regulation No
2081/92, in particular Articles 2(2)(b), 14(3) and 17
thereof.

28.  Against that background, the Corte d’appello di

Torino has stayed proceedings and referred the follow-
ing questions to the Court:

‘1. Is [Regulation No 1347/2001] invalid, possibly as a
consequence of the invalidity of other acts, in light of
the following:

Breach of general principles

- the invalidity of Article 1(1) of [Regulation No
2081/92], read in conjunction with Annex I thereto, in
so far as it permits the registration of geographical in-
dications relating to “beer”, which is an alcoholic
beverage listed (wrongly) in that Annex as one of the

“foodstuffs” referred to in Article 1(1), but which is not
one of the “agricultural products” listed in Annex I to
the EC Treaty and referred to in Article 32 (formerly
Article 38) and Article 37 (formerly Article 43) thereof,
which the Council took as the legal basis for its compe-
tence to adopt [Regulation No 2081/92];

- the invalidity of Article 17 of [Regulation No
2081/92] in so far as it provides for an accelerated reg-
istration procedure under which the rights of interested
parties are substantially limited and impaired, in so far
as it makes no provision for a right of opposition, in
clear breach of the principles of transparency and legal
certainty, as is evident in particular from the complex-
ity of the procedure for registering “Bayerisches Bier”,
the protected geographical indication at issue, which
took more than seven years from 1994 to 2001, and
from the express acknowledgment to that effect in re-
cital 13 in the preamble to [Regulation No 692/2003],
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Article 15 of which repealed — for those reasons — Arti-
cle 17 of [Regulation No 2081/92];

Failure to comply with procedural requirements

- the failure of the indication “Bayerisches Bier” to
satisfy the conditions laid down in Article 17 of [Regu-
lation No 2081/92] for eligibility for registration in
accordance with the simplified procedure provided for
therein, in that, at the time when the application for reg-
istration was submitted, that indication was not a
“legally protected name” in Germany, nor had it been
“established by usage” there;

- the fact that the question whether the precondi-
tions had been met for registration of the indication
“Bayerisches Bier” was not given due consideration
either by the German Government before submitting
the application, or by the Commission itself after re-
ceiving that application, contrary to the requirements
established by the case-law of the Court of Justice
(Case C-269/99 Carl Kiihne and Others [2001] ECR I-
9517);

- the fact that the application for registration of the
indication “Bayerisches Bier” was not submitted in
good time by the German Government in accordance
with Article 17(1) of [Regulation No 2081/92] (six
months after the entry into force of the Regulation,
which took place on 24 July 1993), it being also the
case that the subject-matter of the application initially
submitted by the applicant company envisaged eight
varying indications — with a reservation as to the possi-
bility of later variations of an unspecified nature —
which did not coalesce to form the current single indi-
cation “Bayerisches Bier” until well after the deadline
on 24 January 1994;

Failure to comply with substantive requirements

- failure of the indication “Bayerisches Bier” to
satisfy the substantive requirements laid down in Arti-
cle 2(2)(b) of [Regulation No 2081/92] for registration
as a protected geographical indication, given the ge-
neric nature of that indication, which has historically
designated beer produced in accordance with a particu-
lar method of production which originated during the
19th century in Bavaria, whence it spread throughout
Europe and the rest of the world (the method known as
“the Bavarian method”, based on bottom fermentation),
and which even today in a number of European lan-
guages (Danish, Swedish, Finnish) is used as a generic
term for beer and which, in any case, can at most iden-
tify, solely and generically, from among the numerous
varieties of beer in existence any type of “beer pro-
duced in the German Land of Bavaria”, there being no
“direct link” (Case C-312/98 Warsteiner [2000] ECR I-
9187) between a specific quality, reputation or other
characteristic of the product (beer) and its specific geo-
graphical origin (Bavaria), nor evidence that this is one
of the “exceptional cases” required under Article
2(2)(b) of [Regulation No 2081/92] in order for it to be
permissible to register a geographical indication con-
taining the name of a country;

- the fact that, as emerges from the preceding
paragraph, the indication “Bayerisches Bier” is a “ge-
neric” indication, and as such ineligible for registration

pursuant to Articles 3(1) and 17(2) of [Regulation No
2081/92];

- the fact that registration of the indication “Bay-
erisches Bier” should have been refused pursuant to
Article 14(3) of [Regulation No 2081/92], since, in the
light of “the reputation and renown” of the Bavaria
marks and “the length of time for which [they] have
been used”, registration was “liable to mislead the con-
sumer as to the true identity of the product™?

2. In the alternative, if Question 1 is held inadmissible
or unfounded, should [Regulation No 1347/2001] be
construed as meaning that recognition of the protected
geographical indication “Bayerisches Bier” is to have
no adverse effects on the validity or usability of pre-
existing marks of third parties in which the word “Ba-
varia” appears?’

IV — Legal analysis

A - First question

20. By its first question, which is divided into eight
sub-questions (or grounds of invalidity), the Corte
d’appello di Torino calls into question the validity of
Regulation No 1347/2001 in light of a possible breach
of general principles of Community law or of condi-
tions laid down in Regulation No 2081/92, whether
formal or substantive. The sub-questions concerning
compliance with the general principles of Community
law relate to Regulation No 2081/92, as the legal basis
for Regulation No 1347/2001.

1.  Admissibility

a) Main arguments of the parties

30. In the present proceedings, written observations
have been submitted by Bavaria and Bavaria Italia
(jointly), Bayerischer Brauerbund, the Commission, the
Council as well as by the German, Greek, Italian and
Netherlands Governments. Those parties were repre-
sented at the hearing on 18 September 2008, at which,
additionally, the Czech Government made oral submis-
sions. The latter government stated that it shares, as
regards the substance of the first question referred, the
views taken by the Commission, the Council, Germany
and Italy, but, apart from that, concentrated its submis-
sions on the question of the admissibility of the first
question and on the second question referred.

31. Bayerischer Brauerbund, the Council, and the
Czech, German, Greek and Italian Governments main-
tain that the question is inadmissible. Since Bavaria and
Bavaria Italia are directly and individually concerned
by Regulation No 1347/2001, as is clear from the third
and fourth recitals in the preamble thereto, but did not
bring an action under Article 230 EC for its annulment,
they cannot plead before the national courts that that
regulation is unlawful. According to the Council, it fol-
lowed clearly from the registration effected by that
regulation that the use of the mark ‘Bavaria’ may be
affected. Bavaria was thus clearly able to grasp the
consequences of that registration.

32. Bavaria and Bavaria Italia, the Commission and
the Netherlands Government submit, by contrast, that
the first question is admissible. Those parties maintain
that Bavaria and Bavaria Italia could have entertained
legitimate doubts as to whether they were directly and
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individually concerned by the provisions of Regulation
No 1347/2001, since the effects of that regulation vis-a-
vis those companies flowed from the application by the
national court, in the case before it, of Articles 13 and
14 of Regulation No 2081/92, which seek to regulate
the coexistence of existing trade marks with PGIs regis-
tered later. The Commission emphasised in this context
that the registration in question does not automatically
imply that the mark ‘Bavaria’ can no longer be used.

b) Appraisal

33. The preliminary issue raised in this context by
the referring court as well as by several parties is
whether the first question referred, which calls into
question the validity of Regulation No 1347/2001, as
well as certain provisions of Regulation No 2081/92 on
which it is based, is inadmissible having regard to the
fact that Bavaria and Bavaria Italia have not brought an
action for the annulment of Regulation No 1347/2001
before the Court of First Instance within the period laid
down in Article 230 EC although they may have been
entitled to do so.

34.  As follows from the TWD Textilwerke Deggen-
dorf case-law, a natural or legal person cannot, in
principle, bring an indirect challenge to the validity of
an act of a Community institution by means of a refer-
ence for a preliminary ruling if that person would have
been entitled to do so directly on the basis of Article
230 EC. (7)

35. That limitation on the possibility of challenging
a Community act by means of a reference for a pre-
liminary ruling is intended to take account of the
principle of legal certainty by preventing Community
measures which involve legal effects from being called
in question indefinitely. Otherwise, a person could
overcome the definitive nature which a Community
measure forming the basis of a decision adversely af-
fecting him assumes as against that person even after
expiry of the period for bringing a direct action pro-
vided for under the fourth paragraph of Article 230 EC.
8)

36. However, it appears clearly from settled case-
law that a person is prevented from pleading the illegal-
ity of a Community act before the national court and
from challenging its validity indirectly under Article
234 EC only if his entitlement to seek the annulment of
that act under Article 230 EC was both plain and be-
yond doubt. (9)

37. Thus, as the present case concerns a regulation,
the question to be asked is whether an action by Bava-
ria or Bavaria Italia against Regulation No 1347/2001
would undoubtedly have been admissible, since its pro-
visions constitute in reality a decision of direct and
individual concern to them. (10)

38. In my view, it is not established that that is the
case here.

39.  Asregards, in the first place, the requirement of
direct concern, (11) it should be noted that if and to
what extent the legal situation of companies and pro-
prietors of trade marks other than those companies
which use the name ‘Bayerisches Bier’, registered by
Regulation No 1347/2001 as a PGI, is affected by that

regulation depends in fact on the scope of protection
which attaches to such registration. Thus, whether the
user of a name such as ‘Bavaria’ is affected by the reg-
istration of ‘Bayerisches Bier’ as a PGI depends
essentially on whether the use of the name concerned
encroaches — under the terms of Article 13 of Regula-
tion No 2081/92, or, if the name concerned is protected
as a trade mark, under the terms of Article 14 of that
regulation — on the PGI.

40. The answer to that question does not, however,
follow automatically and without more from Regula-
tion No 1347/2001 or Regulation No 2081/92, a point
which is, moreover, demonstrated by the very sub-
stance of the present case.

41.  In that context, it has also rightly been observed
by some of the parties to the present proceedings that as
regards, more particularly, Article 14(2) of Regulation
No 2081/92, it is for the national court to decide
whether the conditions laid down in that provision are
satisfied and whether, as a result, the use of a trade
mark such as ‘Bavaria’ may be continued. (12)

42.  Finally, it is at least doubtful — and this is also an
issue that arises in the present proceedings — to what
extent the legal situation of Bavaria can be directly af-
fected by the third and fourth recitals in the preamble to
the regulation themselves.

43. In the light of the foregoing, it cannot in my
view be said that it is plain that Bavaria is directly con-
cerned by Regulation No 1347/2001, in conjunction
with Regulation No 2081/92, for the purposes of bring-
ing an action for annulment under the fourth paragraph
of Article 230 EC.

44.  As regards, in the second place, the requirement
that the contested measure be of individual concern to
the persons challenging it, that is to say, that it affects
them, according to the ‘Plaumann test’, ‘by reason of
certain attributes which are peculiar to them or by rea-
son of circumstances in which they are differentiated
from all other persons’, (13) the present case must in
my view be distinguished from Codorniu referred to by
a number of parties to the present proceedings.

45, Firstly, as opposed to Codorniu, where it was
clear that the Community provision at issue in that
case, by reserving the right to use the term ‘crémant’ to
producers from France and Luxembourg, prevented
Codorniu from using its graphic trade mark ‘Grand
Cremant de Codorniu’, (14) it is much less evident in
the present case to what extent the PGI ‘Bayerisches
Bier’ in particular affects the use of the trade mark
‘Bavaria’ and therefore differentiates the proprietor of
that trade mark from all other traders within the mean-
ing of that case-law.

46.  Secondly, and maybe more importantly, while it
is true that the trade mark ‘Bavaria’ is singled out —
alongside the trade mark ‘Heker Bajer’ — by being re-
ferred to expressly in the third and fourth recitals in the
preamble to the contested regulation, account must in
my opinion also be taken of the substance of that refer-
ence, namely a statement signalling that the use of the
trade mark ‘Bavaria’ would not be adversely affected
by the registration of ‘Bayerisches Bier’ as a PGI.
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47. It follows that Bavaria and Bavaria Italia could

in my view entertain legitimate doubts as to their being
directly and individually concerned by Regulation No
1347/2001, in conjunction with Regulation No
2081/92, and that it is not obvious that an action
brought by them under Article 230 EC would have
been admissible. (15)

48. I therefore consider that the first question re-
ferred is admissible.

2. Substance

a)  First sub-question concerning the legal basis of
Regulation No 2081/92

49. By this question, the referring court queries the
lawfulness of Regulation No 2081/92, given that it
covers beer. Since beer is an alcoholic beverage, it can-
not be treated as a ‘foodstuff’, as it is treated in that
regulation, and in consequence it should have been ex-
cluded from the scope of the regulation. The referring
court also questions the lawfulness of Regulation No
2081/92 in light of the fact that, since beer is not among
the ‘agricultural products’ listed in Annex I to the EC
Treaty, Articles 32 EC and 37 EC are not appropriate
legal bases for the adoption of that regulation.

i)  Main arguments of the parties

50. The Netherlands Government, Bavaria and Ba-
varia Italia share the doubts expressed in the first sub-
question. Bavaria and Bavaria Italia maintain that the
inclusion of beer among ‘foodstuffs’ is arbitrary and
incorrect and that beer should have been excluded from
the scope of Regulation No 2081/92 in the same way as
wine was excluded pursuant to the second subpara-
graph of Article 1(1) thereof. They add that beer is not
covered only tangentially by Regulations No 2081/92
and No 1347/2001. According to Bavaria and Bavaria
Italia, the legal nature of PGls as genuine intellectual
property rights made it necessary to base Regulation
No 2081/92, not on Article 37 EC, but on Article 308
EC and/or on Articles 94 EC and 95 EC.

51. Bayerischer Brauerbund, the Commission and
the Council, and the German, Greek and Italian Gov-
ernments dispute the interpretation suggested by the
referring court and maintain that Article 37 EC is the
correct legal basis for the adoption of Regulation No
2081/92. Moreover and more generally, the Italian
Government does not accept that the legality of Regula-
tion No 2081/92 may be called into question in order to
challenge the legality of Regulation No 1347/2001.

52. According to the German Government and the
Council, beer is a foodstuff when considered in the
light of the definition of ‘foodstuff” set out in Article 2
of Regulation (EC) No 178/2002. (16) The German
Government also maintains, as does the Italian Gov-
ernment, that a schematic interpretation of Regulation
No 2081/92 shows that the exclusion of wine and spir-
its from its scope is based on other reasons and that
there is no need to exclude all alcoholic beverages.

53. Bayerischer Brauerbund, the Commission and
the Council, and the German and Italian Governments
also submit that the primary or paramount aim of Regu-
lation No 2081/92 is that laid down in Article 37 EC

and, according to the case-law of the Court, that it is
that provision that must be used as the legal basis.

ii) Appraisal

54.  First of all, the view must be rejected that beer is
not to be regarded as a ‘foodstuff” and could thus not
be included as such in Annex I to Regulation No
2081/92. That view is not only contradicted by the im-
portant role beer plays traditionally, as the Czech
Government emphasised at the hearing, in the gastron-
omy and eating habits of several Member States. Also,
as the German Government and the Council have ob-
served, beer appears to meet, for example, the
definition of ‘foodstuff’ set out in Article 2 of Regula-
tion No 178/2002, whereby ‘food’ or ‘foodstuff” means
‘any substance or product, whether processed, partially
processed or unprocessed, intended to be, or reasonably
expected to be ingested by humans’.

55. It should be noted, secondly, that it cannot be
inferred from the fact that, as specified in Article 1(1)
of Regulation No 2081/92, the Community legislature
has decided to exclude wine products and spirit drinks
from the scope of application of that regulation, that it
lacked competence to include any alcoholic beverages
or, more particularly, beer in the scope of that regula-
tion. As is clear from the eighth recital in the preamble
to Regulation No 2081/92, wines and spirit drinks were
not included in the regulation on the ground that those
beverages were already covered by specific Commu-
nity legislation providing for a higher level of
protection.

56.  As regards, thirdly, the use of Article 37 EC as a
legal basis although beer is not one of the agricultural
products mentioned in Annex I to the EC Treaty, it ap-
pears from settled case-law that that article is the
appropriate legal basis for any legislation concerning
the production and marketing of agricultural products
listed in Annex I to the Treaty which contributes to the
achievement of one or more of the objectives of the
common agricultural policy set out in Article 33 EC.
(17)

57.  Itis also established case-law that if examination
of a Community measure reveals that it pursues a two-
fold purpose or that it has a twofold component and if
one of these is identifiable as the main or predominant
purpose or component whereas the other is merely in-
cidental, the act must be based on a single legal basis,
namely that required by the main or predominant pur-
pose or component. (18)

58. In similar vein, the Court has held, in a context
comparable to that of the present case, that where a leg-
islative measure contributes to the achievement of one
or more of the objectives of the common agricultural
policy set out in Article 33 EC, it must be adopted on
the basis of Article 37 EC even though, in addition to
applying essentially to products mentioned in the An-
nex to the Treaty referred to by that article, it also
covers other products not included in that annex. (19)
59. In that light, it appears that Regulation No
2081/92 could validly be adopted on the basis of Arti-
cle 37 EC in that it is clear that it covers principally
products that are listed in Annex I to the Treaty and
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only a limited number of other products, such as beer,
which are not mentioned in that annex. Thus, the fact
that the regulation also refers to beer, which is not men-
tioned in Annex I to the Treaty, does not in my opinion
of itself call into question the choice of Article 37 EC
as a legal basis, particularly as beer constitutes a prod-
uct whose production and marketing plainly contribute
to the achievement of the objectives of the common ag-
ricultural policy.

60. I therefore take the view that the plea of invalid-
ity concerning the legal basis of Regulation No 2081/92
is unfounded.

b)  Second sub-question concerning the validity of
Article 17 of Regulation No 2081/92

61. By the second sub-question, the national court is
essentially asking whether Article 17 of Regulation No
2081/92 — by virtue of which Regulation No 1347/2001
was approved — is void, since the accelerated registra-
tion procedure established thereunder is in clear breach
of the principles of transparency and legal certainty in
that no provision is made for a right of opposition for
the economic operators concerned.

i)  Main arguments of the parties

62. According to the Netherlands Government and
Bavaria and Bavaria Italia, the grounds of invalidity
referred to in the second sub-question are well founded.
63.  Bavaria and Bavaria Italia point to the difference
between Article 17 of Regulation No 2081/92 and Arti-
cle 7 of that regulation, which makes express provision
for a right of objection to the normal registration pro-
cedure. The wording of the 13th recital in the preamble
to Regulation No 692/2003 implicitly acknowledges
that Article 17 of Regulation No 2081/92 is void. Fur-
thermore, Kiihne (20) is in their view not applicable in
the present case, in so far as in that case the third par-
ties concerned had been able to play an active part in
the national procedure in accordance with which the
German Government had proposed the application for
registration.

64. Bayerischer Brauerbund, the Commission and
the Council, and the German, Greek and Italian Gov-
ernments dispute the interpretation proposed by the
referring court. They essentially maintain that, although
Article 17 of Regulation No 2081/92 made no provi-
sion for a right of opposition along the lines of Article
7, the fact remains that the third parties concerned are
free to air their objections before the authorities of the
Member States, who can then place them before the
Regulatory Committee set up in accordance with Arti-
cle 15 of the regulation, as has happened moreover in
the present case. They also emphasise that the essential
reason for repealing Article 17 of Regulation No
2081/92 was that it had originally been conceived as
provisional and had exhausted its effects.

65. The Commission and the Council point out that
the lawfulness of Article 17 of Regulation No 2081/92
has been recognised by the Court on a number of occa-
sions and that the procedure laid down in that provision
is not one which leads to the substantive conditions for
registration being examined without due care — rather
to the contrary as appears from the present case. They

add that the 13th recital in the preamble to Regulation
No 692/2003 merely sets out certain observations as to
the difficulties that arise owing to the lack of any right
of objection under Article 17 of Regulation No
2081/92: it does not, however, call into question the
lawfulness of that provision.

ii) Appraisal

66. Contrary to the view taken by the Netherlands
Government and Bavaria and Bavaria Italia, it can be
inferred from Kiihne (21) that the simplified registra-
tion procedure provided for by Article 17 of Regulation
No 2081/92 was not considered unlawful by the Court
on the ground that — contrary to the position under the
normal procedure, where Article 7 of that regulation
applies — it did not enable interested third parties to ob-
ject to a proposed registration.

67. In that case, the Court found that, although ref-
erence was made to the fact that the simplified
registration procedure failed to provide for a right in
favour of third parties to object to a proposed registra-
tion, the application of that procedure was lawful even
where third parties had raised, at national level, objec-
tions to the registration of the designation in question.
(22) In that context, the Court also confirmed that it is
indeed the national level at which account must be
taken of possible objections of third parties who con-
sider their rights infringed by the registration or the
application for registration. (23)

68. In that regard, as the German Government has
submitted, it was also open to interested parties from
other Member States to make objections to the compe-
tent German authorities — or to their own Member State
— regarding the registration of the PGI at issue, al-
though the lawfulness of the application of the
simplified procedure is, by contrast, as can be deduced
from Kiihne, not conditional upon third parties actually
making use of that possibility. (24)

69. It appears, moreover, from the information made
available to the Court that Bavaria was in fact able, in
the framework of the legislative process leading to the
adoption of Regulation No 1347/2001, to make its view
known to the Commission via the Netherlands authori-
ties and to submit detailed observations in that regard.
70. As regards, next, the abolition of the simplified
procedure by Regulation No 692/2003 and as regards
the 13th recital in the preamble to that regulation,
which makes reference to such abolition, I concur with
the Council and the Commission that that recital does
not amount to an ‘acknowledgement’, by the Commu-
nity legislature, that the simplified procedure thus
abolished was unlawful. First, that recital can simply be
read as an acknowledgement that that procedure raises
concerns of legal certainty and transparency, which is
less than to say that it is unlawful for that reason. Sec-
ondly and in any event, whether a provision of
secondary Community law such as Article 17 of Regu-
lation No 2081/92 is actually lawful or not does not
depend on a possible indication to that effect by the
Community legislature in the preamble to a Commu-
nity act amending that provision.

www.ip-portal.eu

Page 19 of 28



www.ippt.eu

[PPT20090702, ECJ, Bavaria cs v Bayerische Brauerbund

71.  Accordingly, the ground of opposition to the va-
lidity of Article 17 of Regulation No 2081/92 is
unfounded.

¢)  Third, fourth and fifth sub-questions concern-
ing a possible failure to comply with procedural
requirements

72. By these questions, which it is appropriate to
examine together, the referring court asks, first,
whether the indication ‘Bayerisches Bier’ satisfied the
conditions for the application of the simplified proce-
dure under Article 17 of Regulation No 2081/92, that is
to say, whether — at the time when the application for
registration was submitted — the indication concerned
was ‘legally protected’, or ‘established by usage’, in the
Member State which had submitted the application.
Secondly, the referring court asks whether Regulation
No 1347/2001 is void given that the pre-conditions for
registration of the PGI ‘Bayerisches Bier’ had not been
given due consideration either by the German Govern-
ment or by the Commission, and the application for
registration of the indication had not been submitted in

good time.
i)  Main arguments of the parties
73. The Netherlands Government and Bavaria and

Bavaria Italia maintain that none of the conditions laid
down in Article 17 of Regulation No 2081/92 was sat-
isfied and that Regulation No 1347/2001 is void on the
grounds stated by the referring court.

74. As regards the condition that the name be ‘le-
gally protected’, Bavaria and Bavaria Italia point out
that at the time of the application for registration there
was no system in place in Germany dealing specifically
with the legal protection of geographical indications.
On that point, they state that neither the rules on unfair
competition nor the collective marks registered in the
name of Bayerischer Brauerbund can be regarded as
constituting legal protection for the purposes of Article
17 of Regulation No 2081/92 — and the same is true as
regards the bilateral agreements on the protection of
geographical indications signed between Germany and
France (1960), Italy (1963), Greece (1964), Switzer-
land (1967) and Spain (1970). (25)

75.  As to the condition that the name be ‘established
by usage’, Bavaria and Bavaria Italia maintain that the
indication ‘Bayerisches Bier’ has never designated any
individual product: on the contrary, it denotes any type
of beer produced in Bavaria, even though the character-
istics of those beers vary widely.

76. Bavaria and Bavaria Italia go on to submit that,
in the light of the statements made in support of the
registration and the substantive observations contained
in them, it was obvious that the application for registra-
tion had no basis and that, in consequence, the
verification undertaken by both the German Govern-
ment and the Commission as to whether the conditions
under Regulation No 2081/92 had been complied with
was vitiated by manifest error. Bavaria and Bavaria
Italia claim in that regard that the initial application
made a general reference to all types of beer produced
in Bavaria, drawing no distinction in relation to other

beers, and that the statement of reasons given in Regu-
lation No 1347/2001 is inadequate.

77. Lastly, Bavaria and Bavaria Italia maintain that
the amendments to the application for registration,
made after the expiry of the deadline laid down in Arti-
cle 17 of Regulation No 2081/92, are material and that
it is therefore legitimate to conclude that the application
was not submitted in good time.

78. Taking the contrary view, Bayerischer Brauer-
bund, the Commission, the Council, and the German,
Greek and Italian Governments essentially maintain
that the conditions laid down in Article 17 of Regula-
tion No 2081/92 are satisfied in the present case, regard
being had to the bilateral agreements mentioned above
and the documents produced by the German authorities.
The Council and the Italian Government submit that it
is in any event for the Member States to assess whether
the indication was legally protected or established by
usage. In the second place, the arguments relating to
the examination of the preconditions for registration of
the PGI and the expiry of the period for submitting the
application for registration are unfounded, since the ap-
plication was examined with all due care and the
application for registration was submitted in good time.
The Commission points out in that regard that the es-
sential elements of the product specification listed in
Article 4(2) of Regulation No 2081/92 have never been
amended.

ii) Appraisal

79. As regards the question of compliance with the
six-month period laid down under Article 17 of Regula-
tion No 2081/92, which should be examined in the first
place, it should be noted at the outset that it is common
ground that the original application was submitted by
the German Government to the Commission on 20
January 1994, and thus before that period expired on 26
January 1994.

80.  As to the subsequent amendments to the original
application referred to by the referring court and the
exchange of information between the Commission and
the German authorities taking place after the expiry of
the six-month period, it should be recalled that the
Court observed in Kiihne, which also concerned an ap-
plication lodged by the German Government, that
‘unlike Article 5 of Regulation No 2081/92, which pro-
vides expressly that, in the normal procedure, the
application for registration is to be accompanied by the
specification, Article 17 of the regulation is confined to
requiring the Member States to notify the Commission
which of their legally protected names or, in those
Member States where there is no protection system,
which of their names established by usage they wish to
register’. It concluded that in those circumstances Arti-
cle 17 of Regulation No 2081/92 ‘cannot be interpreted
as requiring the Member States to communicate, within
the six months’ time-limit, the final version of the
specification and the other relevant documents, so that
any amendment of the specification originally submit-
ted would lead to the application of the normal
procedure’. (26)
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81. Thus, the Court held in that case that the

amendments in question, (27) made after the expiry of
the six-month period, did not make the application of
the simplified procedure unlawful. (28)

82. In that light and bearing in mind the degree of
precision and completeness which can realistically be
expected from the Member States as regards the initial
application to be lodged within the six-month period
laid down by Article 17 of Regulation No 2081/92, it
does not appear that the amendments to the application
for registration and the supplementary documents and
information provided by the German Government in
the present case, concerning in particular the varieties
of beers concerned by the application, substantially
changed the subject-matter of the original application
such as to render the registration procedure unlawful.
83. It should be noted in particular in that regard that
essential elements of the product specification such as
the name of the product and the geographical indication
‘Bayerisches Bier’, the description of the product and
the definition of the geographical area remained un-
changed during the registration procedure.

84. I therefore conclude that the application for reg-
istration of the indication ‘Bayerisches Bier’ is not to
be considered as having been made outside the period
laid down under Article 17 of Regulation No 2081/92.
85. In order to assess whether the other grounds
raised by the referring court concerning compliance
with the procedural requirements under the simplified
procedure are well founded, it is appropriate to recall
the division of powers and obligations in the system of
registration established by Regulation No 2081/92 be-
tween the Member State concerned, on the one hand,
and the Commission, on the other, which the Court set
out in Kiihne. (29)

86. According to that system, it is, both in the con-
text of a normal and a simplified procedure, for the
Member State concerned to check whether the applica-
tion for registration is justified with regard to the
conditions laid down by Regulation No 2081/92 and, if
it considers that the requirements of that regulation are
satisfied, to forward it to the Commission. The Com-
mission then undertakes only a ‘simple formal
examination’ to check whether those requirements are
satisfied. (30)

87. The Court attributed that system of division of
powers particularly to the fact that registration assumes
that it has been verified that a certain number of condi-
tions have been met, which requires, to a great extent,
detailed knowledge of matters particular to the Member
State concerned, matters which the competent authori-
ties of that State are best placed to check. (31)

88. In that context, in so far as the referring court
makes, first, reference to a possible failure on the part
of the German Government properly to consider, before
submitting the application, whether the conditions for
registration of the indication ‘Bayerisches Bier’ had
been met, it suffices to note that it would be for the na-
tional court to rule on the lawfulness of the application
for registration. (32)

89. As regards, secondly, the question whether the
Commission properly fulfilled its task in the present
case of checking that the conditions for registration laid
down by Regulation No 2081/92 were satisfied, it must
be stated that there is nothing in the file to indicate, in
general, that the Commission did not discharge its duty
to undertake the formal examinations that were re-
quired. On the contrary, as the Commission and the
Council rightly emphasise, it appears that the indication
at issue was registered only after a lengthy procedure of
seven years and as a result of an extensive discussion
and assessment of the question whether the various
conditions for registration were met in this case. In that
regard, it should also be stated that the first recital in
the preamble to Regulation No 1347/2001 itself indi-
cates that additional information was requested in order
to ensure that the registration of ‘Bayerisches Bier’
complied with Articles 2 and 4 of Regulation No
2081/92.

90. In my view, therefore, the general criticism to
the effect that the question of compliance with the pre-
conditions of registration under Article 17 of
Regulation No 2081/92 was not given due considera-
tion is clearly unfounded.

91. As regards, finally, the question raised by the
referring court as to whether the indication ‘Bay-
erisches Bier’ was a ‘legally protected name’ or
‘established by usage’ as required under Article 17 of
Regulation No 2081/92, it should again be noted that it
is for the competent authorities of the Member States
concerned to make that assessment, on the basis of
which the Commission may proceed, unless that as-
sessment appears to be tainted by a manifest error, to
registration of the indication. (33)

92.  In that regard, it must be observed in the present
case that, in so far as Bavaria and Bavaria Italia main-
tain that there was no system in place in Germany
specifically designed to address the legal protection of
geographical indications or at least a system having a
comparable effect or purpose, their arguments are in
my view based on an incorrect understanding or, in any
event, too narrow an understanding of Article 17(1) of
Regulation No 2081/92. Account must be taken of the
fact that at the time when the Community system of
protection established by Regulation No 2081/92 en-
tered into force, a system of that kind for the protection
of designations of origin and geographical indications
did not exist in a number of Member States, including
Germany. (34) The concepts of ‘legally protected
names’ and ‘establishment by usage’ should therefore
not be interpreted narrowly, as any interpretation must
have the result of enabling the various Member States,
despite their different legal traditions, to apply for reg-
istration of designations and indications under the
simplified procedure.

93.  That being said, I concur with the German Gov-
ernment that the five bilateral agreements on the
protection of the indication ‘Bayerisches Bier’ referred
to in the application for registration would of them-
selves suffice to establish legal protection of that name
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in Germany for the purposes of the application of the
simplified procedure.

94. Furthermore, it appears in any event that the
Commission inferred from those agreements, in combi-
nation with various beer labels containing the
denomination ‘Bayerisches Bier’ and certain publica-
tions submitted to it by the German Government, that
that name was established by usage, a conclusion
which can in my view validly be drawn, or in any event
can be drawn without committing a manifest error. It
should be added in that respect that legal protection and
usage of a name are not necessarily mutually exclusive
concepts, in particular as usage of a name may under
some systems even constitute a prerequisite for its legal
protection.

95. It appears therefore that the Commission could
rightly assume that the indication ‘Bayerisches Bier’
satisfied the conditions of being legally protected or
established by usage so as to warrant registration under
the simplified procedure laid down under Article 17 of
Regulation No 2081/92.

96. It follows that it must be held that the grounds
mentioned by the referring court as regards a possible
failure to comply with the procedural requirements for
the application of the simplified procedure under Arti-
cle 17 of Regulation No 2081/92 are unfounded.

d) Sixth and seventh sub-questions concerning a
possible failure to comply with substantive require-
ments laid down in Articles 2(2)(b), 3(1) and 17(2) of
Regulation No 2081/92

97. By those sub-questions, which it is appropriate
to examine together, the referring court is essentially
asking whether the registration of ‘Bayerisches Bier’ as
a PGI could be void in so far as it is in reality a ‘generic
term’ and exhibits no ‘direct link’, within the meaning
of Warsteiner, (35) between a specific quality, reputa-
tion or other characteristic and its specific origin
(Bavaria), with the result that it fails to satisfy the sub-
stantive conditions laid down in Articles 2(2)(b), 3(1)
and 17(2) of Regulation No 2081/92.

i)  Main arguments of the parties

98. In the opinion of the Netherlands Government
and Bavaria and Bavaria Italia, the grounds of invalid-
ity raised in those sub-questions are well founded.

99. Bavaria and Bavaria Italia submit, first, that,
since Bavaria is a country, the registration of a PGI
with the same name in circumstances where there is no
special factor to justify doing so is an infringement of
Article 2(2)(b) of Regulation No 2081/92. Secondly,
there is no direct link between any quality, reputation
or other characteristic of the beer in question and its
geographical origin in Bavaria.

100. Bavaria and Bavaria Italia maintain, next, that the
generic nature of the indication ‘Bayerisches Bier’
came about because of the widespread use of the Ba-
varian  production method based on bottom
fermentation. One of the ways in which the truth of that
assertion is borne out is the use of the word ‘Bavaria’,
or its translations in other languages, as an element of
names, trade marks and labels of companies the world
over, including Germany, and as a synonym for beer in

at least three Member States (Denmark, Sweden and
Finland).

101. Bayerischer Brauerbund, the Commission and the
Council, and the German, Greek and Italian Govern-
ments dispute the interpretation suggested by the
referring court.

102. With regard, specifically, to the conditions laid
down under Article 2(2)(b) of Regulation No 2081/92,
the Commission contends, first, that it is for the Mem-
ber State concerned to verify that these are satisfied, the
controls carried out by the Commission and Council
being peripheral and limited to confirming the absence
of manifest error.

103. In any event, as Bayerischer Brauerbund, the
Commission, the Council, and the German and Italian
Governments maintain, under Regulation No
1347/2001, the determining factor justifying registra-
tion of ‘Bayerisches Bier’ as a PGI was not so much
the quality of the beer, or some other characteristic, but
its reputation. Moreover, it is plain that ‘country’ refers
to a Member State or to a third country, but not to a re-
gion.

104. As regards the generic nature of the term, those
interveners share the view that there is nothing in the
order for reference to invalidate the reasoning set out in
the recitals in the preamble to Regulation No
1347/2001. The Italian Government adds that this is a
matter which can be raised only in the course of the
registration procedure and that, in any event, Bavaria
and Bavaria Italia have failed to show that, at the time
when the application for registration was submitted, the
indication had become generic. Bayerischer Brauer-
bund maintains that this matter is a question of fact, the
assessment of which lies outside the jurisdiction of the
Court in the context of a reference for a preliminary
ruling. The German Government again refers to the bi-
lateral agreements referred to in point 74 above as
evidence that the indication is not generic.

ii) Appraisal

105. It should be noted at the outset that although regis-
tration under the simplified procedure presupposes that
the name concerned fulfils the substantive requirements
of Regulation No 2081/92, which flow from the defini-
tion of the concept of geographical indication laid
down in Article 2(2)(b) of that regulation and from the
prohibition of registration of names which are or have
become generic laid down in Articles 3(1) and 17(2) of
that regulation, (36) and although the Commission has
a duty to verify before registration that the name ap-
pears to satisfy those requirements, (37) judicial
scrutiny of the substance of those questions must never-
theless remain limited in certain respects.

106. Such limitations follow, on the one hand, from the
fact that, as was set out above, the duty to verify com-
pliance with the substantive requirements of Regulation
No 2081/92 incumbent on the Commission may itself,
as a consequence of the division of powers between the
Member State concerned and the Commission, be lim-
ited in so far as such verification requires detailed
knowledge of matters which the competent authorities
of that State are best placed to check. (38)
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107. On the other hand, in so far as it is indeed for the
Commission to undertake the necessary assessment of
compliance with the substantive requirements for regis-
tration, it must be noted that to the extent that it is clear
that such assessment may involve complex and factu-
ally sensitive determinations — which is particularly the
case as regards the question whether or not a term is
used in a generic way in the Member States — the
Commission should in fact be accorded a certain mar-
gin of appreciation. (39)

108. Against that background, I do not think that the
points raised by the referring court with regard to the
substantive requirements of Regulation No 2081/92 es-
tablish that the registration of the name ‘Bayerisches
Bier’ by Regulation No 1347/2001 should be consid-
ered invalid.

109. So far as compliance with Article 2(2)(b) of Regu-
lation No 2081/92 is concerned, that article requires,
first, that a direct link exists between both a specific
quality, reputation or other characteristic of the product
and its specific geographical origin. (40)

110. In that regard, as the Commission and the Council
have clarified, the decision to register the name ‘Bay-
erisches Bier’ as a PGI was, in accordance with the
specification submitted, primarily based on the reputa-
tion which attaches in their view, in general, to beer
originating in Bavaria.

111. The Commission apparently found that particular
reputation of beer produced in Bavaria, at the time of
registration, to be rooted in the long tradition of brew-
ing in Bavaria and early measures taken there in order
to ensure a certain quality of production as evidenced,
for example, by the German ‘Reinheitsgebot’ dating
back to 1516. That conclusion could in my view legiti-
mately be drawn.

112. In so far as the referring court also noted that on
the market at present there is no product called ‘Bay-
erisches Bier’ having such a direct link with its origin
but rather a wide range of beers of various types which
have in common only that they have been produced by
breweries in Bavaria, that objection seems to be based
on a misconception of the nature of a PGI and on a de-
gree of confusion between the notion of a PGI and that
of a trade mark. What is decisive, for the purposes of
registering a PGI, is not whether the quality, reputation
or other characteristic of a specific type or brand of
beer is attributable to its geographical origin, but
whether such a link can be established between the
beverage ‘beer’ and the geographical origin concerned.
Similarly, PGIs are not designed to distinguish a spe-
cific product or producer but can be used by all
producers and with regard to all products, in this case
by all types of beer, which emanate from the geo-
graphical area concerned and which satisfy the relevant
product specifications.

113. Secondly, the definition of geographical indication
laid down in Article 2(2)(b) of Regulation No 2081/92
requires that such an indication must contain ‘the name
of a region, a specific place or, in exceptional cases, a
country’.

114. Although it may still exceptionally be possible to
register the PGI at issue even if Bavaria were to be
considered as a ‘country’, I think that view, supported
by Bavaria and Bavaria Italia and by the Netherlands
Government, must be rejected. Bavaria is a Land, and
thus one of the federal entities of the German Federal
State and it is as such not appropriate — it being evident
that Germany constitutes a country — to treat Bavaria as
also being a ‘country’ within the meaning of Article
2(2)(b) of Regulation No 2081/92. Rather, therefore,
Bavaria should be regarded as a ‘region’ within the
meaning of that provision — a region, one may add,
with a particularly strong cultural identity and particu-
lar traditions in which also beer has its prominent place.
115. It therefore does not appear from the matters re-
ferred to by the referring court that the registration of
‘Bayerisches Bier’ failed to comply with the require-
ments of Article 2(2)(b) of Regulation No 2081/92.

116. As for the question whether the indication ‘Bay-
erisches Bier’ should have been regarded as a generic
term within the meaning of Articles 3(1) and 17(2) of
Regulation No 2081/92, it should be recalled that ac-
cording to settled case-law, in order to assess the
generic character of a name, it is necessary ‘to take into
account the places of production of the product con-
cerned both inside and outside the Member State which
obtained the registration of the name at issue, the con-
sumption of that product and how it is perceived by
consumers inside and outside that Member State, the
existence of national legislation specifically relating to
that product, and the way in which the name has been
used in Community law’. (41)

117. As regards, more specifically, the argument ad-
dressed by the referring court that the indication at
issue was used historically to designate — since the 19th
century — a particular method of production, based on
bottom fermentation, originating in Bavaria but has
since spread throughout Europe, it should be noted,
first of all, that even if that may have been the case, just
as a name originally linking products to a certain region
may become generic over time, it is possible for for-
merly generic terms to be used again in the sense of a
geographical indication of a product, as was, according
to the Commission and the Council, the case with
‘Bayerisches Bier’ after 1940.

118. In that regard, moreover, as the Commission has
pointed out and as is also apparent from the fifth recital
in the preamble to Regulation No 1347/2001, the
Commission invited all the Member States to submit
information regarding the use of the name ‘Bayerisches
Bier’ or parts of it in order to assess, with regard to the
Community situation as a whole, whether that term was
generic in nature.

119. Although it is true that five Member States, as Ba-
varia and Bavaria Italia emphasised, appear to have
indicated that that name or its translations may have
become generic within the respective Member State,
the Commission found, having assessed evidence made
available to it, that only in Denmark are the terms ‘ba-
jersk’ and ‘bajer’ on the point of becoming used
generically to denote beer.
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120. That finding of the Commission to the effect that
in one Member State terms related to ‘Bayerisches
Bier’ are becoming generic, which is based on an as-
sessment of the evidence which I do not regard to be
manifestly tainted by errors, does not of itself preclude
that indication from being eligible for registration by
virtue of Articles 3(1) and 17(2) of Regulation No
2081/92. (42)

121. It appears therefore that the factors set out by the
referring court do not warrant the conclusion that the
indication ‘Bayerisches Bier’ was registered contrary to
the prohibition of registration of names which are or
have become generic laid down in Articles 3(1) and
17(2) of that regulation or that the Commission went
beyond its margin of appreciation when assessing
whether that condition of registration was satisfied.

122. It follows that the grounds of invalidity contained
in the sixth and seventh sub-questions are unfounded.

e) Eighth sub-question concerning a possible
failure to comply with substantive requirements laid
down in Article 14(3) of Regulation No 2081/92

123. By this question, the referring court essentially
wishes to know whether the registration of ‘Bay-
erisches Bier’ ought not to have been refused in
accordance with Article 14(3) of Regulation No
2081/92, since, in the light of ‘the reputation and re-
nown’ of the Bavaria trade marks and the length of
time for which they have been used, the indication
‘Bayerisches Bier’ was ‘liable to mislead the consumer
as to the true identity of the product’.

i)  Main arguments of the parties

124. According to the Netherlands Government and
Bavaria and Bavaria Italia, that question should be an-
swered in the affirmative.

125. Bavaria and Bavaria Italia consider this question
to be closely linked to the second question, which con-
cerns the coexistence of the PGI ‘Bayerisches Bier’
with the trade mark ‘Bavaria’. They argue that, since
the third recital in the preamble to Regulation No
1347/2001 does not accept that there is a likelihood of
consumers being misled within the meaning of Article
14(3) of Regulation No 2081/92, such a likelihood
must also be rejected in the context of the analysis re-
lating to the coexistence of the above terms and, in
consequence, their coexistence must be allowed.

126. Bayerischer Brauerbund, the Commission, the
Council, and the German, Greek, and Italian Govern-
ments maintain that the situation contemplated in
Article 14(3) of Regulation No 2081/92 is not that of
‘Bayerisches Bier’ and ‘Bavaria’.

127. The Commission and the Council point to the
broad discretion left to the institutions by Article 14(3)
of Regulation No 2081/92. Together with the German
Government, they emphasise that on the basis of the
information and facts gathered in the course of the pro-
cedure and given the number of registered trade marks
containing the word ‘Bavaria’ or similar terms, even if
it cannot be ruled out that those marks have acquired a
distinctive character through their prolonged and inten-
sive use, the evidence provided was not sufficient to
support the conclusion that consumers would have as-

sociated beers labelled ‘Bavaria’ with (the companies)
Bavaria and Bavaria Italia, rather than with the German
Land of Bavaria. That is especially the case as many
‘Bavarian’ beers and other products from Bavaria and
bearing that name were available commercially at the
time. Accordingly, it was found on the basis of the in-
formation available that the registration of ‘Bayerisches
Bier’ would not be likely to mislead consumers as to
the true identity of the product.

ii) Appraisal

128. Article 14(3) of Regulation No 2081/92 is clearly
designed to protect a trade mark existing at the time of
registration in that it prohibits registration of a designa-
tion of origin or geographical indication if registration
is liable to mislead the consumer as to the true identity
of the product. As I understand that provision, it is thus
designed to prevent a product bearing a PGI from being
confused by the consumer with a given trade mark
product.

129. Whether that is the case must be assessed by the
Community legislature, according to the wording of
that provision, ‘in the light of a trade mark’s reputation
and renown and the length of time it has been used’.
130. In the present case, as is apparent from the third
recital in the preamble to Regulation No 1347/2001, the
Council and the Commission, recognising the existence
of the name ‘Bavaria’ as a valid trade mark, concluded
on the basis of the facts and information available that
the registration of ‘Bayerisches Bier’ as a PGI was not
liable to mislead the consumer as to the true identity of
the product as regards the trade mark ‘Bavaria’.

131. It must be noted in that regard that neither the re-
ferring court nor the parties to the present proceedings,
in particular Bavaria and Bavaria Italia and the Nether-
lands Government, have in fact provided any material
to demonstrate the extent to which that finding may be
incorrect.

132. It therefore suffices to note that it is undisputed
that the name ‘Bavaria’ is a well-known and estab-
lished mark which has been used for a long time, as
Bavaria and Bavaria Italia themselves have empha-
sised. It appears also from the submissions of the
Commission and the Council that, in examining
whether the conditions of Article 14(3) of Regulation
No 2081/92 were fulfilled, they took particular account
of the length of time for which and the intensity with
which the mark Bavaria has been used and of the dis-
tinctive character it has accordingly acquired.

133. In that light, the finding to the effect that the geo-
graphical indication ‘Bayerisches Bier’ and the trade
mark ‘Bavaria’ are not in the situation which Article
14(3) of Regulation No 2081/92 is designed to cover
appears not to be incorrect or to go beyond the discre-
tion of the Commission and the Council in determining
that issue, (43) given that the higher the reputation or
renown of a mark, and thus the stronger its distinctive-
ness, the lower will be the likelihood that consumers
may be misled to the extent of ascribing a product with
a given PGI to that trade mark.
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134. Tt follows that the ground of invalidity concerning
a possible failure to comply with Article 14(3) of Regu-
lation No 2081/92 must be considered as unfounded.

f) Conclusion in respect of the assessment of va-
lidity

135. In the light of all the foregoing, it must be held
that this assessment has not revealed anything which
would establish the invalidity of Regulation No
1347/2001, or of Regulation No 2081/92 on which it is
based.

B - Second question

136. By its second question, which is asked in the event
that the first question is held inadmissible or un-
founded, the referring court essentially asks what
effects the registration of ‘Bayerisches Bier’ as a PGI
may have on pre-existing trade marks containing the
word ‘Bavaria’. In particular, it wishes to know
whether Regulation No 1347/2001 is to be construed as
meaning that that registration may not have any adverse
effects on the validity or usability of those trade marks.

1.  Main arguments of the parties

137. Bavaria and Bavaria Italia maintain that the coex-
istence of the PGI ‘Bayerisches Bier’ with the pre-
existing marks containing ‘Bavaria’ is expressly per-
mitted, with binding effect for the national courts, by
virtue of the fourth recital in the preamble to Regula-
tion No 1347/2001. In any event, if follows from the
third and fourth recitals in the preamble to that regula-
tion that the conditions laid down under Article 14(2)
of Regulation No 2081/92 are satisfied.

138. They emphasise, in the first place, that the trade
marks predate the registration of the PGI, as does the
use of the term ‘Bavaria’ in the company name. In the
second place, the validity and good faith of the trade
marks, as well as the absence of any risk that they may
be misleading, were confirmed both by the position of
the various representatives during the travaux prépara-
toires for Regulation No 1347/2001, expressed in a
number of documents as well as in the fourth recital to
the regulation, and by the constant references to the
Netherlands as being the country of origin of the beer
in the above marks and indications.

139. The Netherlands Government supports the posi-
tion taken by Bavaria and Bavaria Italia and maintains
that, throughout the registration procedure, the Com-
mission and the German Government favoured the
coexistence of the registered ‘Bavaria’ trade marks
with the PGI ‘Bayerisches Bier’, and that this was re-
flected both in the minutes entered in the file and in the
fourth recital in the preamble to Regulation No
1347/2001. Even it is for the national court to apply Ar-
ticle 14(2) of Regulation No 2081/92, it cannot
reasonably be maintained that a finding on the part of
the Community legislature does not hold good both for
the Community and for the Member States. In any
event, the national courts can apply Article 14(2) only
with regard to the time after registration.

140. By the same token, it runs counter to the broad
logic of Regulation No 2081/92 for the indication
‘Bayerisches Bier’ to be protected as a PGI because the
Commission and the Council have found no conflict

with the registered ‘Bavaria’ trade marks, whereas, by
contrast, if the national courts find such a conflict, the
protection given will be to ‘Bayerisches Bier’, to the
detriment of the ‘Bavaria’ marks.

141. Bayerischer Brauerbund and the Commission, as
well as the Czech, German, Greek, and Italian Gov-
ernments, point out, by contrast, that it is, in any event,
for the national court to assess whether the conditions
under Article 14(2) of Regulation No 2081/92 are satis-
fied and, accordingly, whether the use of the ‘Bavaria’
trade marks may continue.

142. The Czech Government states that Article 14(2)
and 14(3) of Regulation No 2081/92 have distinct ob-
jectives which may not be merged. Whereas
compliance with Article 14(3) has to be assessed before
registration, Article 14(2) concerns the use of a trade
mark after registration and can thus lead to a national
court prohibiting the use of an earlier trade mark.

143. According to the Commission, Regulation No
1347/2001 does not reflect any definitive position as to
the coexistence of the PGI ‘Bayerisches Bier’ with the
trade marks containing the word ‘Bavaria’. In the view
of the Greek Government, the recitals in the preamble
to that regulation constitute evidence that consumers
will not be misled.

144. Bayerischer Brauerbund maintains that the third
recital in the preamble to Regulation No 1347/2001 re-
lates only to Article 14(3) of Regulation No 2081/92,
and cannot be applied to Article 14(2). According to
Bayerischer Brauerbund, the conditions laid down un-
der Article 14(2) are not satisfied in the present case in
so far as, first, the marks in question are likely to mis-
lead consumers as to the geographical provenance of
the beer in question and, secondly, the marks have not
been registered in good faith, since they are in breach
of the national and international legislation applicable
in the State of registration of the mark at the time when
the application for registration was submitted.

2. Appraisal

145. As appears from the order for reference and the
submissions, inter alia, of Bavaria and Bavaria Italia,
the present question as to whether the registration of
‘Bayerisches Bier’ as a PGI by Regulation No
1347/2001 may affect the validity or usability of pre-
existing marks containing the word ‘Bavaria’ is asked
with reference, in particular, to the third and fourth re-
citals in the preamble to that regulation.

146. It should therefore be noted at the outset that the
preamble to a Community act is descriptive of the mo-
tivation and intent of the Community legislature as
regards the adoption of that act. As such, the recitals in
the preamble to a Community act may therefore serve
the Court, in so far as they set out the reasons for its
adoption, as a basis for an assessment of the validity of
the act concerned, (44) or, in that they may illustrate
the object and purpose of a legislative act, can also be
taken into account in the interpretation of the operative
provisions of that act. (45)

147. By contrast, the recitals in the preamble to a
Community act have no binding legal force of them-
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selves and independently of the operative provisions of
that act. (46)

148. Thus, in the present case, the third and fourth re-
citals in the preamble to Regulation No 1347/2001
cannot as such be relied on as a basis for the coexis-
tence of the marks containing ‘Bavaria’ with the PGI
‘Bayerisches Bier’.

149. Rather, the legal effects which the act of registra-
tion as a PGI, such as Regulation No 1347/2001 in the
present case, entails are determined by Regulation No
2081/92, on which that registration is based. (47) If or
how far the registration of ‘Bayerisches Bier’ as a PGI
by Regulation No 1347/2001 may affect the validity or
use of the pre-existing ‘Bavaria’ trade marks must con-
sequently be assessed by reference to Article 14 of
Regulation No 2081/92, which specifically governs the
relationship between names registered under that regu-
lation and trade marks.

150. In that regard, as several parties have correctly ob-
served, Article 14(2) and 14(3) of Regulation No
2081/92 each have distinct objectives and functions in
the balance that regulation seeks to strike between the
protection of geographical indications and designations
of origin, on the one hand, and trade mark rights, on the
other.

151. As far as Article 14(3) of the regulation is con-
cerned, that provision offers, as mentioned above,
protection to pre-existing trade marks in so far as it
prevents the registration of an indication or designation,
the use of which would result in a likelihood of confu-
sion with an earlier trade mark. (48)

152. Article 14(3) of Regulation No 2081/92 thus acts
as a barrier to registration, if properly applied by the
Community legislature, of indications and designations
likely to be confused with an existing trade mark within
the specific meaning of that provision, without, how-
ever, ruling out the possibility that the pre-existing
trade mark may still conflict with the registered name
for the purposes of Article 13 of Regulation No
2081/92.

153. The ‘compatibility test” based on the likelihood of
confusion, as envisaged under Article 14(3) of the
regulation, falls short of covering all the situations in
which, according to the scope of protection afforded
under Article 13 of the regulation, trade marks may en-
croach on names registered under that regulation. For
example, it is clear that it would be possible for a pro-
tected designation to be evoked, for the purposes of
Article 13(1)(b) of Regulation No 2081/92, where there
was no likelihood of confusion between the products
concerned and even where no Community protection
extended to the parts of the designation which were
echoed in the term or terms at issue. (49)

154. Tt follows that the finding by the Community leg-
islature in the present case, referred to in the third
recital in the preamble to Regulation No 1347/2001, to
the effect that the condition of registration laid down in
Article 14(3) is satisfied, cannot amount to a binding
determination that the geographical indication ‘Bay-
erisches Bier’ may coexist with trade marks containing
the word ‘Bavaria’.

155. By contrast, the principle of coexistence is en-
shrined in Article 14(2) of Regulation No 2081/92,
which lays down the conditions under which an earlier
trade mark — even though its use corresponds to one of
the situations covered by Article 13 of the regulation
(50) — may continue to be used notwithstanding the
registration of a designation or indication.

156. As is clear from its wording, that provision allows
for the continued use of a trade mark which conflicts
with a protected geographical indication or designation
of origin for the purposes of Article 13 of Regulation
No 2081/92 only on condition that, first, that trade
mark was registered in good faith before the date on
which the application for registration of a designation
of origin or a geographical indication was lodged and,
secondly, provided that there are no grounds for the in-
validity or revocation of the trade mark as laid down
under Article 3(1)(c) and (g) and Article 12(2)(b) of the
Trade Marks Directive.

157. In other words, in those limited circumstances,
that is to say, where the earlier trade mark was not reg-
istered in good faith — a point which, according to
Gorgonzola, turns essentially on the question whether
the application for registration of the trade mark con-
cerned was made in compliance with the rules of law,
both national and international, in force at the time
when that application was lodged — or, even though it
was registered in good faith, if that trade mark is liable
to be declared invalid or revoked on the specific
grounds set out in the relevant provisions of the Trade
Marks Directive, the protection of the registered desig-
nation of origin or geographical indication would
prevail over the pre-existing trade mark. (51)

158. In that regard, it is important to note that the Court
clearly stated in Gorgonzola that it is for the national
court to determine whether the trade mark concerned
has been registered in good faith and whether it is liable
to be declared invalid or revoked on the basis of the
Trade Marks Directive. (52)

159. This implies that it is not for the Community legis-
lature to make that determination when registering a
designation of origin or geographical indication under
Regulation No 2081/92.

160. It is clear from the preceding considerations that
by stating in the fourth recital in the preamble to Regu-
lation No 1347/2001 that the use of certain trade marks
like ‘Bavaria’ may continue notwithstanding the regis-
tration of the geographical indication ‘Bayerisches
Bier’ as long as they fulfil the conditions provided for
in Article 14(2) of Regulation No 2081/92, the Com-
munity legislature merely restated the legal situation
which results in any event from that article.

161. I therefore propose to answer the second question
referred to the effect that Regulation No 1347/2001, in
conjunction with Regulation No 2081/92, is to be inter-
preted as meaning that the registration of ‘Bayerisches
Bier’ as a protected geographical indication does not
affect the validity or usability of pre-existing trade
marks of third parties containing the word ‘Bavaria’,
provided, however, that those marks were registered in
good faith and are not liable to be invalid or revoked on
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the basis of the Trade Marks Directive, as provided for
under Article 14(2) of Regulation No 2081/92, which it
is for the national court to determine.

V — Conclusion

162. I therefore propose that the Court answer the ques-
tions referred as follows:

(1)  Assessment of the question referred has not re-
vealed any factors capable of affecting the validity of
Council Regulation (EC) No 1347/2001 of 28 June
2001 supplementing the Annex to Commission Regula-
tion (EC) No 1107/96 on the registration of
geographical indications and designations of origin un-
der the procedure laid down in Article 17 of Council
Regulation (EEC) No 2081/92 or of Council Regula-
tion (EEC) No 2081/92 of 14 July 1992 on the
protection of geographical indications and designations
of origin for agricultural products and foodstuffs on
which it is based.

2) Regulation No 1347/2001, in conjunction with
Regulation No 2081/92, is to be interpreted as meaning
that the registration of ‘Bayerisches Bier’ as a protected
geographical indication does not affect the validity or
usability of pre-existing trade marks of third parties
containing the word ‘Bavaria’, provided, however, that
those marks were registered in good faith and are not
liable to be invalid or revoked on the basis of First
Council Directive 89/104/EEC of 21 December 1988 to
approximate the laws of the Member States relating to
trade marks as provided for under Article 14(2) of
Regulation No 2081/92, which it is for the national
court to determine.
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