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European Court of Justice, 16 January 1992, New 
Nissan 
 

 
 
ADVERTISING 
 
Advertising parallel imported cars as ‘new’ is not 
misleading 
• Council Directive 84/450 of 10 September 1984 
must be interpreted as meaning that it does not pre-
clude vehicles from being advertised as new, less 
expensive and guaranteed by the manufacturer 
when the vehicles concerned are registered solely 
for the purpose of importation, have never been on 
the road, and are sold in a Member State at a price 
lower than that charged by dealers established in 
that Member State because they are equipped with 
fewer accessories. 
 
Source: Eur-Lex 
 
 
European Court of Justice, 16 January 1992 
(Sir Gordon Slynn, J. C. Moitinho de Almeida, G. C. 
Rodríguez Iglesias, M. Zuleeg) 
In Case C-373/90,  
REFERENCE to the Court under Article 177 of the 
EEC Treaty by the Juge d' Instruction attached to the 
Tribunal de Grande Instance of Bergerac (France) for a 
preliminary ruling in the complaint against  
X  
on the interpretation of Council Directive 84/450/EEC 
of 10 September 1984 relating to the approximation of 
the laws, regulations and administrative provisions of 
the Member States concerning misleading advertising 
(Official Journal L 250, p. 17),  
THE COURT (Fifth Chamber),  
composed of: Sir Gordon Slynn (President of Chamber, 
acting as President), F. Grévisse, J.C. Moitinho de 
Almeida, G.C. Rodríguez Iglesias and M. Zuleeg, 
Judges,  
Advocate General: G. Tesauro,  
Registrar: H.A. Ruehl, Principal Administrator,  

after considering the written observations submitted on 
behalf of the Commission of the European Communi-
ties by Xavier Lewis and Maria Condou-Durande, 
members of its Legal Service, acting as Agents,  
having regard to the Report for the Hearing,  
after hearing the oral observations of Jean-Pierre Rich-
ard, the civil party in the main proceedings, represented 
by J.M. Reynaud, Avocat, of the Versailles Bar, and of 
the Commission at the hearing on 25 September 1991,  
after hearing the Opinion of the Advocate General at 
the sitting on 24 October 1991,  
gives the following  
Judgment  
1 By a letter of 12 December 1990, which was received 
at the Court on 17 December 1990, the Juge d' Instruc-
tion (Examining Magistrate) at the Tribunal de Grande 
Instance (Regional Court), Bergerac, referred to the 
Court for a preliminary ruling under Article 177 of the 
EEC Treaty a question on the interpretation of Council 
Directive 84/450/EEC of 10 September 1984 relating to 
the approximation of the laws, regulations and adminis-
trative provisions of the Member States concerning 
misleading advertising (Official Journal L 250, p. 17).  
2 The question arose in the context of a complaint 
lodged against X, together with a claim for civil in-
demnity, by Jean-Pierre Richard, the Chairman of the 
Board of Directors of the Société Richard-Nissan, 
which enjoys an exclusive importation contract for Nis-
san vehicles on French territory. The complaint, 
brought under Article 44 of French Law No 73-1193 of 
27 December 1973 on the Orientation of Business and 
Crafts, known as the "Loi Royer", alleges untruthful 
and unlawful advertising.  
3 The French legal provision in question was commu-
nicated by the French Government to the Commission 
as the legislative measure implementing the directive.  
4 The complaint concerned a garage in Bergerac which 
placed display advertisements in the press with the 
words "buy your new vehicle cheaper", followed by the 
words "one year manufacturer' s guarantee". It tran-
spires from the letter containing the reference that the 
advertising refers to vehicles imported from Belgium, 
registered for import purposes but never having been 
driven, being sold in France below local dealers' prices 
because Belgian basic models have fewer accessories 
than the basic models sold in France.  
5 On those facts, the Examining Magistrate dealing 
with the dispute at the Tribunal de Grande Instance of 
Bergerac decided to stay the proceedings pending a 
preliminary ruling from the Court of Justice on the 
question "whether such a marketing practice is in com-
pliance with the European rules currently in force".  
6 Reference is made to the Report for the Hearing for a 
fuller account of the facts of the main proceedings, the 
course of the procedure and the written observations 
submitted to the Court, which are mentioned or dis-
cussed hereinafter only in so far as is necessary for the 
reasoning of the Court.  
7 It should be recalled at the outset that, by a line of 
authority now well-established by the Court, the Mem-
ber States' obligation arising from a directive to achieve 
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the result envisaged by the directive and their duty un-
der Article 5 of the Treaty to take all appropriate 
measures, whether general or particular, to ensure the 
fulfilment of that obligation is binding on all the au-
thorities of Member States including, for matters within 
their jurisdiction, the courts, and that, in applying na-
tional law, the national court is therefore required to 
interpret it in the light of the wording and purpose of 
the directive in order to achieve the result pursued by 
the latter and thereby comply with the third paragraph 
of Article 189 of the Treaty (see Case 14/83 Von 
Colson and Kamann [1984] ECR 1891, paragraph 26, 
and Case C-106/89 Marleasing [1990] ECR I-4135, 
paragraph 8).  
8 The national court' s question must therefore be un-
derstood as asking whether or not Council Directive 
84/450, referred to above, precludes advertising of the 
type at issue in the main proceedings.  
9 As is clear from the preamble, this directive, adopted 
under Article 100 of the Treaty, aims to improve con-
sumer protection and to put an end to distortions of 
competition and hindrances to the free movement of 
goods and services arising from disparities between the 
Member States' laws against misleading advertising. 
With those objectives in mind, it seeks to establish 
minimum and objective criteria as a basis for determin-
ing whether advertising is misleading.  
10 Article 2(2) of the directive defines "misleading ad-
vertising" as:  
"any advertising which in any way, including its pres-
entation, deceives or is likely to deceive the persons to 
whom it is addressed or whom it reaches and which, by 
reason of its deceptive nature, is likely to affect their 
economic behaviour or which, for those reasons, in-
jures or is likely to injure a competitor".  
11 In interpreting this provision in relation to the fea-
tures of advertising such as that at issue in the main 
proceedings, one must consider in turn the three claims 
made in the advertising, namely that the cars in ques-
tion are new, that they are cheaper, and that they are 
guaranteed by the manufacturer.  
12 Before embarking on such an examination, it should 
be emphasized that these aspects of the advertising are 
of great practical importance for the business of parallel 
car importers, and that, as the Advocate General has 
pointed out in paragraphs 5 and 6 of his Opinion, paral-
lel imports enjoy a certain amount of protection in 
Community law because they encourage trade and help 
reinforce competition.  
13 On the first point, concerning the claim that the cars 
in question are new, it should be noted that such adver-
tising cannot be considered misleading within the 
meaning of Article 2 just because the cars were regis-
tered before importation.  
14 It is when a car is first driven on the public highway, 
and not when it is registered, that it loses its character 
as a new car. Moreover, as the Commission has pointed 
out, registration before importation makes parallel im-
port operations considerably easier.  
15 It is for the national court, however, to ascertain in 
the circumstances of the particular case and bearing in 

mind the consumers to which the advertising is ad-
dressed, whether the latter could be misleading in so far 
as, on the one hand, it seeks to conceal the fact that the 
cars advertised as new were registered before importa-
tion and, on the other hand, that fact would have 
deterred a significant number of consumers from mak-
ing a purchase, had they known it.  
16 On the second point, concerning the claim that the 
cars are cheaper, such a claim can only be held mis-
leading if it is established that the decision to buy on 
the part of a significant number of consumers to whom 
the advertising in question is addressed was made in 
ignorance of the fact that the lower price of the vehicles 
was matched by a smaller number of accessories on the 
cars sold by the parallel importer.  
17 Thirdly and finally, regarding the claim about the 
manufacturer' s guarantee, it should be pointed out that 
such information cannot be regarded as misleading ad-
vertising if it is true.  
18 It should be remembered in this respect that in Case 
31/85 ETA v DK Investment [1985] ECR 3933 the 
Court held that a guarantee scheme under which a sup-
plier of goods restricts the guarantee to customers of 
his exclusive distributor places the latter and the retail-
ers to whom he sells in a privileged position as against 
parallel importers and distributors and must therefore 
be regarded as having the object or effect of restricting 
competition within the meaning of Article 85(1) of the 
Treaty (paragraph 14).  
19 In answer to the question referred to the Court for a 
preliminary ruling it must therefore be held that Coun-
cil Directive 84/450 of 10 September 1984 must be 
interpreted as meaning that it does not preclude vehi-
cles from being advertised as new, less expensive and 
guaranteed by the manufacturer when the vehicles con-
cerned are registered solely for the purpose of 
importation, have never been on the road, and are sold 
in a Member State at a price lower than that charged by 
dealers established in that Member State because they 
are equipped with fewer accessories.  
Costs  
20 The costs incurred by the Commission of the Euro-
pean Communities, which has submitted observations 
to the Court, are not recoverable. As these proceedings 
are, in so far as the parties to the main proceedings are 
concerned, in the nature of a step in the action before 
the national court, the decision on costs is a matter for 
that court.  
On those grounds,  
THE COURT (Fifth Chamber),  
in answer to the question referred to it by the Examin-
ing Magistrate of the Tribunal de Grande Instance, 
Bergerac, by a letter of 12 December 1990, hereby 
rules :  
Council Directive 84/450/EEC of 10 September 1984 
relating to the approximation of the laws, regulations 
and administrative provisions of the Member States 
concerning misleading advertising must be interpreted 
as meaning that it does not preclude vehicles from be-
ing advertised as new, less expensive and guaranteed 
by the manufacturer when the vehicles concerned are 
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registered solely for the purpose of importation, have 
never been on the road, and are sold in a Member State 
at a price lower than that charged by dealers established 
in that Member State because they are equipped with 
fewer accessories.  
 
 
Opinion Advocate-General Tesauro 
 
Mr President,  
Members of the Court,  
1. In a somewhat brief letter of 12 December 1990, the 
Examining Magistrate attached to the Tribunal de 
Grande Instance (Regional Court) of Bergerac referred 
a question to the Court on advertising by a parallel im-
porter of motor vehicles.  
The dispute pending before the national court origi-
nated with a complaint about untruthful advertising 
lodged by the exclusive importer of Nissan cars on 
French territory against a Bergerac garage that adver-
tises along the lines of "buy your new vehicle cheaper". 
The advertising refers to vehicles imported from Bel-
gium which, while never having been driven, have been 
registered for the purposes of importation. The infor-
mation from the court a quo also shows that the 
vehicles are sold at a lower price than that charged by 
French dealers, and with fewer accessories than the 
models normally marketed by them.  
2. To appreciate the significance of the question, which 
asks only "whether such a marketing practice is in 
compliance with the European rules currently in force", 
one must look at the context of the dispute in national 
and Community law.  
The French legal provision which the parallel importer 
is accused of infringing is Article 44 of Law No 73-
1193 of 27 December 1973 on the Orientation of Busi-
ness and Crafts, known as the "Loi Royer". This 
prohibits all advertising containing any form of false 
allegation, information or presentation which is likely 
to deceive and relates to one or more of the following:  
"the existence, nature, composition, substantial quali-
ties, material constituents, type, origin, quantity, 
method and date of manufacture, properties, price and 
conditions of sale of goods or services which are the 
subject of the advertising, conditions of their use, re-
sults to be expected from their use, reasons for the sale 
or the provision of services or the methods of such sale 
or provision, the extent of the obligations undertaken 
by the advertiser, or the identity, qualities or aptitudes 
of the manufacturer, the retailers, the promoters or the 
providers".  
That law was notified to the Commission as the imple-
menting measure in France of Council Directive 
84/450/EEC of 10 September 1984 relating to the ap-
proximation of the laws, regulations and administrative 
provisions of the Member States concerning misleading 
advertising. (1) The national court must therefore inter-
pret and apply the law in question in the light of the 
wording and purposes of the directive.  
The case-law of this Court shows that the Member 
States' obligation arising from a directive to achieve the 

result envisaged by the directive and their duty under 
Article 5 of the Treaty to take all appropriate measures, 
whether general or particular, to ensure the fulfilment 
of that obligation is binding on all the authorities of 
Member States, including, for matters within their ju-
risdiction, the courts. It follows that, in applying 
national law, whether the provisions in question were 
adopted before or after the directive, the national court 
called upon to interpret it is required to do so as far as 
possible in the light of the wording and the purpose of 
the directive, in order to achieve the result pursued by 
the latter and thereby comply with the third paragraph 
of Article 189 of the Treaty. (2)  
3. As emerges, in particular, from its own preamble, the 
directive in question pursues two aims at once. On the 
one hand, it seeks to guarantee an adequate level of 
consumer protection by establishing minimum and ob-
jective criteria as a basis for determining whether any 
given form of advertising is misleading, while on the 
other hand it seeks to ensure the free movement of 
goods and services by favouring the execution of ad-
vertising campaigns across a number of Member States.  
Indeed, as the Court has had occasion to point out, leg-
islation which restricts or prohibits certain forms of 
advertising and certain means of sales promotion may, 
although it does not directly affect imports, be capable 
of restricting their volume because it affects marketing 
opportunities. (3)  
Misleading advertising is defined in Articles 2 and 3 of 
the directive. In particular, Article 2(2) defines as "mis-
leading" any advertising which in any way, including 
its presentation, deceives or is likely to deceive the per-
sons to whom it is addressed or whom it reaches and 
which, by reason of its deceptive nature, is likely to af-
fect their economic behaviour or which, for those 
reasons, injures or is likely to injure a competitor. It is 
important to emphasize straight away that, as emerges 
clearly from the wording of the rule, the two essential 
elements of misleading advertising, namely deception 
and an effect on the consumer' s behaviour, are cumula-
tive.  
Article 3 goes on to provide an explanatory list of fac-
tors and characteristics to be taken into account in 
determining whether advertising is misleading.  
Finally, Article 7 permits Member States to retain or 
adopt provisions with a view to ensuring more exten-
sive protection for consumers, persons carrying on a 
trade, business, craft or profession, and the general 
public.  
4. Before examining the effect of the above rules in re-
lation to the case before the Court, it should be 
emphasized that to forbid the kind of advertising at is-
sue here would be likely in practice to hit parallel 
importers particularly hard, by preventing them from 
sufficiently advertising their product. In the first place, 
it is parallel importers more than anyone else who find 
it useful to advertise that motor vehicles are new espe-
cially those who sell cars that have already been 
registered in another Community country. It should be 
emphasised here that, as the Commission confirmed at 
the hearing, the type-approval still necessary in the 
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country of "parallel" importation is made quicker and 
easier if the vehicle has already been registered in an-
other Community country. In the second place, the 
description of the vehicles as cheaper reflects the defin-
ing element in the parallel importer' s business; he 
naturally buys in a country where, accessories being 
equal, list prices are lower than in the country into 
which he imports. This is, moreover, the phenomenon 
at the root of parallel imports and their sole commercial 
justification.  
5. It should equally be stressed that Community law 
gives specific protection to parallel imports of products 
in general and motor vehicles in particular.  
In this regard, Commission Regulation (EEC) No 
123/85 of 12 December 1984 on the application of Ar-
ticle 85(3) of the Treaty to certain categories of motor 
vehicle distribution and servicing agreements (4) pro-
vides in Article 10 that the Commission may withdraw 
the benefit of the exemption granted to selective distri-
bution systems if, in a particular case, the manufacturer 
or an undertaking within the distribution system con-
tinuously or systematically makes it difficult for final 
consumers or other undertakings within the distribution 
system to obtain contract goods or corresponding 
goods, or to obtain servicing for such goods, within the 
common market.  
Some examples of abusive hindrances are then given 
by the Commission notice concerning Regulation 
(EEC) No 123/85. (5) In particular, they may consist in 
refusal by dealers to perform guarantee work on vehi-
cles which they have not sold and which have been 
imported from other Member States, withholding by 
manufacturers or their importers of their cooperation in 
the registration of vehicles which European consumers 
have imported from other Member States, or abnor-
mally long delivery periods.  
6. Such an approach is further confirmed by the Com-
mission notice on procedures for the type-approval and 
registration of vehicles previously registered in another 
Member State, (6) and not least by the case-law of the 
Court, which tends towards limiting administrative ob-
stacles to the registration of cars in Member States 
other than those in which they were purchased, guaran-
teeing adequate consumer protection against obstacles 
placed by manufacturers or dealers against issue of the 
certificate of compliance, and ensuring that the final 
consumer gets adequate after-sales service.  
As long ago as 1975 in the judgment in General Mo-
tors, (7) the Court established that delegation by a 
Member State to a manufacturer or its authorized agent, 
in the form of a legal monopoly, of the duty governed 
by public law which consists in carrying out the techni-
cal inspection of vehicles before they are used on the 
public highway, combined with the freedom of such 
manufacturer or agent to fix the price for their service, 
leads to the creation of a dominant position. The Court 
then went on to hold that abuse of such a position may 
consist, in particular, in the imposition of a price which 
is excessive in relation to the economic value of the 
service provided, and which has the effect of curbing 
parallel imports by neutralizing the possibly more fa-

vourable price levels applying in other sales areas in 
the Community or by leading to unfair trading within 
the meaning of Article 86(2)(a) of the Treaty.  
Moreover, in the case of ETA v DK Investment, (8) on 
the importation of watches, the Court held, in general 
terms, that a guarantee scheme under which a supplier 
of goods restricts the guarantee to customers of his ex-
clusive distributor places the latter and the retailers to 
whom he sells in a privileged position as against paral-
lel importers and distributors and must therefore be 
regarded as having the object or effect of restricting 
competition within the meaning of Article 85(1) of the 
Treaty.  
Again, in the case of Procureur de la République v Go-
fette and Gilliard, (9) the Court held that Articles 30 
and 36 of the Treaty must be interpreted as meaning 
that an approval procedure laid down in a Member 
State for vehicles imported from another Member State 
and already approved or authorized for use in that State 
is compatible with the Treaty only if: (a) the checking 
procedure does not entail unreasonable cost or delay 
and the public authorities ensure that these conditions 
are fully met where the manufacturer or his authorized 
representative is called on to carry out the necessary 
checks; and (b) the importer may, as an alternative to 
the checking procedure, produce documents issued in 
the exporting Member State in so far as those docu-
ments provide the necessary information based on 
checks already carried out.  
Finally, it is apparent from the judgment in Case 
154/85 Commission v Italy (10) that an increase by a 
Member State in the number of administrative require-
ments involving the production of documents necessary 
for parallel imports of vehicles from other Member 
States is an infringement of Article 30 of the Treaty.  
7. It is, therefore, in the light of the context above that 
it must be determined whether it is lawful and reason-
able to prohibit a type of advertising which, in relation 
to cars marketed by parallel importers, draws attention 
on the one hand to the cars' newness and on the other 
hand to their lower price.  
On the first aspect, I should say straight away that, in 
my opinion, one cannot call misleading an advertise-
ment describing as new a vehicle which, although 
already registered, has never been driven, since regis-
tration does not turn a new vehicle into a used one but 
merely into a ... registered one. A vehicle will be con-
sidered used, on the other hand, if it has been driven on 
the public highway, even if only for a few kilometres.  
In the second place, given the particular characteristics 
of the car market, such advertising is in any case not 
likely to affect the behaviour of consumers, as indi-
cated by Article 2 of the directive. Indeed, the 
consumer who goes to a parallel importer normally 
confers on him a special written mandate for the pur-
chase of the vehicle (11) and is therefore perfectly well 
aware that he is using a particular sales network with its 
specific features. The sale and purchase of cars, unlike 
other goods, is normally preceded, moreover, by a cer-
tain amount of negotiation in order to establish 
precisely the characteristics of the product.  
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8. It must also be remembered that it is one thing to 
make the purchase of a product attractive by extolling 
its features, and another thing to hide its precise charac-
teristics at the moment the commercial transaction 
takes place.  
Indeed, if one considers the fact of the vehicle' s prior 
registration to be an essential piece of information for 
the consumer, his protection could be ensured by ap-
plying the ordinary rules in each country for 
guaranteeing fairness in commercial transactions and 
by punishing the seller who, at the moment of sale, 
does not inform the consumer of this feature of the ve-
hicle. That, moreover, applies regardless of the 
advertising used to promote the product. (12)  
9. The above considerations also apply in large meas-
ure to the other aspect of the advertising, regarding the 
cost of the product.  
In this regard, I think one must first emphasize, as a 
general point, that the lower price of the "parallel" ve-
hicle is not normally due to its more limited range of 
accessories but, as already mentioned, is due to the 
lower cost of the vehicle in the country of origin. That 
does not, of course, exclude the possibility in individual 
cases that the lower cost may be accompanied by a 
smaller number of accessories, which appears to have 
happened in this instance. Even in this latter case, how-
ever, I do not think one can automatically talk of 
misleading advertising.  
In determining whether such advertising is really likely 
to affect the economic  
behaviour of the persons to whom it is addressed, one 
should bear in mind that the car market is characterized 
by a certain price transparency and that the average 
consumer, who I am convinced is not wholly undis-
cerning, is inclined, not least in view of the 
considerable expense he is contemplating, to make a 
careful comparison of the prices on offer and to enquire 
of the seller, sometimes very meticulously, about the 
accessories with which the vehicle is equipped. In this 
regard, I hope I will be forgiven for recalling the old 
saying "vegliantibus non dormientibus iura succurrunt".  
I would also like to say, in relation to this issue, that 
attention should be shifted from the time of the adver-
tising to the time of the commercial transaction, in the 
sense that I do not think it right to infer from the bad 
faith that is always possible in a transaction, and which 
can be prosecuted as such, that a type of advertising is 
untruthful.  
10. To deal, finally, with the point that Article 7 of the 
directive allows Member States to adopt provisions 
with a view to ensuring more extensive protection for 
consumers, I will say only that, in the present case, it is 
not a question of specific measures aimed at ensuring 
such protection, but of the interpretation of the general 
definitions given by the directive, and that, in any case, 
the rule cited cannot have the effect of justifying meas-
ures that specifically hinder advertising by parallel 
importers of motor vehicles when, as in this case, con-
sumer protection can be achieved by measures that are 
less prejudicial to the marketing of the products in 
question.  

(*) Original language: Italian.  
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and 12.  
(8) - Case 31/85 [1985] ECR 3933, paragraph 14.  
(9) - Case 406/85 [1987] ECR 2525, paragraph 12.  
(10) - [1987] ECR 2717, paragraphs 12 to 14.  
(11) - By reason of Regulation (EEC) No 123/85, re-
ferred to above, which places a duty on producers to 
allow dealers to sell at least to the agents of the final 
consumer.  
(12) - From that standpoint, I cannot share the assertion 
made, in my view too peremptorily, in a recent judg-
ment of the French Cour de Cassation of 19 April 1989, 
according to which a car can be described as new only 
if it has not already been registered. I do, however, 
agree with that court' s decision to overturn the judg-
ment of the appeal court which had acquitted the seller, 
and I do so in consideration of the fact that, in that par-
ticular case, the seller had not told the buyer at the time 
of the sale that the registration had already taken place.  
 
 


