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Court of Justice EU, 5 April 2017, EUIPO and
Forge de Laguiole v Szajner

LAG@IOLE

TRADEMARK LAW - LITIGATION

No error of law by the General Court in
demarcating Forge de Laguiole’s business sectors in
order to determine the scope of protection of the
earlier business name FORGE DE LAGUIOLE

e General court did not in any way generally apply
its case-law by analogy with regard to the scope of
protection of trademarks applied on the scope of
protection of business name

68. It is appropriate, first of all, to note, as the
Advocate General did in point 78 of her Opinion, that
the General Court, when examining the business
activities pursued by Forge de Laguiole, did not in any
way generally apply its case-law by analogy. Thus, the
General Court cited its case-law on the use of earlier
trade marks only in paragraph 63 of the judgment under
appeal, in order to explain its assessment that the
marketing of forks did not make it possible to establish
a business activity in the entire ‘tableware’ sector, but
only in a business sector relating to ‘forks and spoons’.

e The judgment of 10 July 2012 had to be taken
into_account as evidence that the General Court
takes the intended distribution channels into
account

69. Next, it must be held that the General Court did not,
it is true, first explicitly mention the criteria on the
basis of which the business activities actually pursued
by Forge de Laguiole had to be determined and that it
cited, in paragraph 81 of the judgment under appeal,
case-law of the French courts, relied on by the parties,
only in the course of its examination of the likelihood
of confusion.

70. However, it is clear from the judgment under
appeal that, when examining those business activities,
in paragraphs 54 to 74 of that judgment, the General
Court expressly referred not only to the nature of the
goods concerned, but also to their intended use,
purpose, customers and distribution channels.

Source: curia.euroga.eu
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JUDGMENT OF THE COURT (Second Chamber)

5 April 2017

(Appeal — EU trade mark — Invalidity proceedings —
Regulation (EC) No 207/2009 — Article 8(4) — Article
65(1) and (2) — Word mark LAGUIOLE — Application

for a declaration of invalidity based on a prior right
acquired pursuant to national law — Application of
national law by EUIPO — Role of the EU Courts)

In Case C-598/14 P,

APPEAL under Article 56 of the Statute of the Court of
Justice of the European Union, brought on 22
December 2014,

European Union Intellectual Property Office (EUIPO),
represented by A. Folliard-Monguiral, acting as Agent,
appellant,

the other parties to the proceedings being:

Gilbert Szajner, residing in Saint-Maur-des-Fossés
(France), represented by A. Sam-Simenot, avocate,
applicant at first instance,

Forge de Laguiole SARL, established in Laguiole
(France), represented by F. Fajgenbaum, avocate,
intervener at first instance,

THE COURT (Second Chamber),

composed of M. Ilesi¢, President of the Chamber, A.
Prechal (Rapporteur), A. Rosas, C. Toader and E.
JaraSitinas, Judges, Advocate General: J. Kokott,
Registrar: A. Calot Escobar,

having regard to the written procedure,

after hearing the Opinion of the Advocate General at
the sitting on 1 December 2016,

gives the following

Judgment

1. By its appeal, the European Union Intellectual
Property Office (EUIPO) seeks to have set aside the
judgment of the General Court of the European Union
of 21 October 2014, Szajner v OHIM — Forge de
Laguiole (LAGUIOLE) (T-453/11, EU:T:2014:901;
‘the judgment under appeal’), by which the General
Court annulled in part the decision of the First Board of
Appeal of EUIPO of 1 June 2011 (Case R 181/2007-1),
relating to invalidity proceedings between Forge de
Laguiole SARL and Mr Gilbert Szajner (‘the decision
at issue’).

Legal context

European Union law

Regulation (EC) No 207/2009

2. Council Regulation (EC) No 40/94 of 20 December
1993 on the Community trade mark (OJ 1994 L 11, p.
1) was codified by Council Regulation (EC) No
207/2009 of 26 February 2009 on the [European
Union] trade mark (OJ 2009 L 78, p. 1). The provisions
of Articles 8, 52 and 63 of Regulation No 40/94 were
reproduced, without any substantial modification, in
Articles 8, 53 and 65 of Regulation No 207/2009.

3. Article 8(4) of Regulation No 207/2009 provides:
‘Upon opposition by the proprietor of a non-registered
trade mark or of another sign used in the course of
trade of more than mere local significance, the trade
mark applied for shall not be registered where and to
the extent that, pursuant to [EU] legislation or the law
of the Member State governing that sign:

(a) rights to that sign were acquired prior to the date of
application for registration of the [EU] trade mark, or
the date of the priority claimed for the application for
registration of the [EU] trade mark;

Page 1 of 17


http://www.ippt.eu/
http://curia.europa.eu/juris/liste.jsf?language=en&jur=C,T,F&num=C-598/14P&td=ALL

www.ippt.eu

[PPT20170503, CJEU, EUIPO and Forge de Laguiole v Szajner

(b) that sign confers on its proprietor the right to
prohibit the use of a subsequent trade mark.’

4. Article 53(1)(c) of Regulation No 207/2009
provides:

‘[An EU] trade mark shall be declared invalid on
application to the Office or on the basis of a
counterclaim in infringement proceedings:...

(c) where there is an earlier right as referred to in
Article 8(4) and the conditions set out in that
paragraph are fulfilled.’

5. Article 65(1) and (2) of Regulation No 207/2009
provides:

‘1. Actions may be brought before the Court of Justice
against decisions of the Boards of Appeal on appeals.
2.The action may be brought on grounds of lack of
competence, infringement of an essential procedural
requirement, infringement of the [TFEU], of this
Regulation or of any rule of law relating to their
application or misuse of power.’

The implementing regulation

6. Rule 37(b)(iii) of Commission Regulation (EC) No
2868/95 of 13 December 1995 implementing Council
Regulation (EC) No 40/94 (OJ 1995 L 303, p. 1) (‘the
implementing regulation’) provides:

‘An application to the Olffice for revocation or for a
declaration of invalidity ... shall contain:...

(b) as regards the grounds on which the application is
based,...

(iii) in the case of an application pursuant to Article
[53] of Regulation [No 207/2009], particulars of the
right on which the application for a declaration of
invalidity is based and particulars showing that the
applicant is the proprietor of an earlier right as
referred to in Article [53] of Regulation [No 207/2009]
or that he is entitled under the national law applicable
to lay claim to that right.’

French law

7. Article L. 711-4 of the Code de la propriété
intellectuelle (Intellectual Property Code) (‘IPC’) is
worded as follows:

‘A sign may not be adopted as a trade mark if it
interferes with prior rights, in particular:...

(b) a business name or corporate name, if there is a
likelihood of confusion on the part of the public;...’

8. Article L. 714-3 of the IPC provides:

‘The registration of a trade mark which is not in
accordance with the provisions of Articles L. 711-1 to
L. 711-4 shall be declared invalid by court order....
Only the proprietor of a prior right may raise an action
for annulment on the basis of Article L. 711-4.
However, his action shall not be admissible if the
application for registration of the trade mark was filed
in good faith and he has acquiesced in its use for a
period of five years.

The annulment has absolute effect.’

Background to the dispute and the decision at issue
9. The General Court summarised the facts giving rise
to the dispute as follows:

‘1 ... [Mr Szajner] is the proprietor of the [EU] word
mark LAGUIOLE, which was applied for on 20
November 2001 and registered on 17 January 2005 by

[EUIPO] under Regulation [No 40/94, codified by
Regulation No 207/2009].

2 ... The goods and services in respect of which the
trade mark LAGUIOLE is registered are in, inter alia,
Classes 8, 14, 16, 18, 20, 21, 28, 34 and 38 of the Nice
Agreement of 15 June 1957 concerning the
International Classification of Goods and Services for
the Purposes of the Registration of Marks, as revised
and amended ...

3 On 22 July 2005, ... Forge de Laguiole SARL filed an
application for a declaration of partial invalidity in
respect of the trade mark LAGUIOLE under Article
52(1)(c) of Regulation No 40/94, in conjunction with
Article 8(4) of that regulation (now Articles 53(1)(c)
and 8(4) of Regulation No 207/2009).

4 The application for a declaration of invalidity was
based on the business name Forge de Laguiole, which
was used by [that company] for the “manufacture and
sale of all cutlery articles, scissors, gift articles and
souvenirs — all tableware-related articles”. According
to [Forge de Laguiole SARL], this business name —
which is of more than mere local significance —
entitles it under French law to prohibit the use of a
subsequent trade mark.

5 The application for a declaration of partial invalidity
was directed against all of the goods and services
referred to in paragraph 2 above.

6 By decision of 27 November 2006, the Cancellation
Division [of EUIPO] rejected the application for a
declaration of invalidity.

7 On 25 January 2007 [Forge de Laguiole SARL] filed
a notice of appeal with [EUIPO], under Articles 57 to
62 of Regulation No 40/94 (now Articles 58 to 64 of
Regulation No 207/2009), against the Cancellation
Division’s decision.

8 By [the decision at issue], the First Board of Appeal
of [EUIPO] upheld the appeal in part and declared
that the trade mark LAGUIOLE was invalid for the
goods in Classes 8, 14, 16, 18, 20, 21, 28 and 34. It
dismissed the appeal as regards the services in Class
38.

9 In particular, the Board of Appeal took the view that,
under French case-law, the protection enjoyed by a
business name extended, as a matter of principle, to all
of the business activities covered by the objects of the
company, but that in cases where those objects were
vague or the activities pursued were not covered by
them, the protection was limited to the activities
actually and specifically pursued. In the present case,
the objects of [Forge de Laguiole SARL] were
sufficiently clear as regards the “manufacture and sale
of all cutlery articles, scissors”. The Board of Appeal
also stated that, even if it were to be conceded that the
wording of the objects of the company (“manufacture
and sale of all gift articles and souvenirs — all
tableware-related articles”) was vague, the business
name of [Forge de Laguiole SARL] deserved
protection, at least in the sectors in which it had
actually pursued its business activities prior to the
filing of the application for registration of the trade
mark LAGUIOLE.
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10 The Board of Appeal considered, in this regard,
that [Forge de Laguiole SARL] had demonstrated that
it had carried on a business activity, prior to the filing
of the application for registration of the trade mark
LAGUIOLE, involving the trade in goods coming under
“tableware”, “homeware”, the wine sphere, scissors
and articles for smokers, golfers, hunters and for
leisure, as well as other accessories. By contrast,
[Forge de Laguiole SARL] had failed to demonstrate
that it had carried on a business activity in respect of
luxury goods and travel articles, which, moreover,
were not covered by its objects. Lastly, the Board of
Appeal considered that, except for telecommunication
services in Class 38, all of the goods covered by that
trade mark encroached upon [Forge de Laguiole
SARL’s] business sectors or were situated in related
business sectors...."

The procedure before the General Court and the
judgment under appeal

10. By application lodged at the Registry of the General
Court on 8 August 2011, Mr Szajner brought an action
for annulment of the decision at issue, relying on a
single plea in law, alleging infringement of Article
53(1)(c) of Regulation No 207/2009, read in
conjunction with Article 8(4) thereof.

11. The General Court upheld that single plea and
annulled the decision at issue in so far as the Board of
Appeal of EUIPO had found that there was a likelihood
of confusion between the business name ‘Forge de
Laguiole’ and the trade mark LAGUIOLE in respect of
goods other than those which corresponded to the
activities actually pursued under that business name as
on the date of the application for registration of the
contested mark. It dismissed the action as to the
remainder.

12. In particular, the General Court found, in
paragraphs 23 to 25 of the judgment under appeal, that
the reliance, by Mr Szajner, on the judgment of the
Cour de cassation (Court of Cassation, France) of 10
July 2012 (No 08-2012.010; ‘the judgment of 10 July
20127) as evidence, for the first time at the stage of the
oral procedure, was admissible, as the application of
Article L. 711-4 of the IPC by EUIPO may be reviewed
by the General Court in the light of a judgment of an
national court which postdates the adoption of the
decision of EUIPO and is relied on by a party to the
proceedings.

13. In that regard, the General Court took the view, in
paragraphs 43 to 50 of the judgment under appeal, that
the business name enjoyed protection only for
‘business activities actually pursued by the company
and not those listed in its articles of association’, as the
Cour de cassation (Court of Cassation) held in the
judgment of 10 July 2012. According to the General
Court, that judgment is applicable in the context of
disputes relating to the application of Article L. 711-4
of the IPC, even though the context in which it was
delivered was different. The General Court stated that it
mattered little that that judgment had been delivered at
a date after that of the adoption of the decision at issue,
since it merely ‘clarified a disputed legal issue’ and

that, in any event, departures from precedent apply
retroactively to existing situations.

14. The General Court thereby concluded, in paragraph
51 of the judgment under appeal, that the protection of
the business name ‘Forge de Laguiole’ exclusively
covered the business activities actually pursued under
that name as on the date of the application for
registration of the contested mark, namely 20
November 2001.

15. In paragraph 78 of that judgment, the General Court
noted that, according to French case-law, the
assessment of the likelihood of confusion depends on
several factors, including the degree of similarity
(visual, phonetic and conceptual) between the signs at
issue, the degree of similarity between the economic
sectors covered by those signs, and the more or less
high level of distinctiveness of the earlier sign.

16. Given the degree of similarity between, first, the
signs at issue, and, second, the goods and business
sectors of the parties, the General Court confirmed, in
paragraph 166 of the judgment under appeal, that there
was a likelihood of confusion for ‘hand tools and
implements (hand-operated); spoons; saws, razors,
razor blades; shaving cases; nail files and nail nippers,
nail-clippers; manicure sets’ in Class 8, ‘paper-cutters’
in Class 16, ‘corkscrews; bottle-openers’ and ‘shaving
brushes, fitted vanity cases’ in Class 21, and ‘cigar
cutters’ and ‘pipe cleaners’ in Class 34. It annulled the
decision of the Board of Appeal of EUIPO in so far as
it had found that such a likelihood existed for other
goods.

Forms of order sought by the parties

17. EUIPO claims that the judgment under appeal
should be set aside and that Mr Szajner should be
ordered to pay the costs.

18. Forge de Laguiole SARL (‘Forge de Laguiole’)
requests the Court to grant the form of order sought by
EUIPO in its entirety.

19. Mr Szajner contends:

— that all the orders sought and grounds of appeal
submitted by EUIPO and Forge de Laguiole should be
declared inadmissible;

— in the alternative, that they should be declared
unfounded;

— that the appeal should be dismissed;

— that it should be declared unnecessary to set aside the
judgment under appeal; and

— that EUIPO should be ordered to pay the costs.

The appeal

20. In support of its appeal, EUIPO relies on two
grounds, the first alleging infringement of Article 65(2)
of Regulation No 207/2009, and the second alleging
infringement of Article 8(4) of that regulation, read in
combination with Article L. 711-4 of the IPC.

21. Mr Szajner contends, as his principal argument, that
EUIPQO’s appeal and the form of order sought by Forge
de Laguiole are inadmissible. In the alternative, he
argues that the grounds relied on in support of that
appeal must be rejected as unfounded.

Admissibility
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22. Mr Szajner argues that the appeal is inadmissible by
reason of EUIPO’s lack of locus standi. In particular,
he submits, its dual role as judge and appellant in this
appeal manifestly disregards the principle of judicial
independence, impartiality and neutrality, the principle
of legitimate expectations and, consequently, the right
to a fair trial. In any event, he submits, that appeal is
inadmissible, since, first, the judgment under appeal
does not directly affect EUIPO’s interests and, second,
the grounds relied on by it in relation to the judgment
of 10 July 2012 alter the terms of the dispute.

23. In this regard, it is appropriate to recall, in the first
place, that, in accordance with Article 172 of the Rules
of Procedure of the General Court, the action brought
before the General Court against a decision of a Board
of Appeal of EUIPO is brought against EUIPO, as
defendant. Moreover, under the second paragraph of
Article 56 of the Statute of the Court of Justice of the
European Union, while an appeal may be brought by
any party which has been unsuccessful, in whole or in
part, in its submissions, interveners other than the
Member States and the EU institutions may bring such
an appeal only where the decision of the General Court
directly affects them.

24. Given that EUIPO acted, in this case, as defendant
and not as intervener at first instance, and that it was
unsuccessful in part, its Jocus standi and its interest in
bringing the appeal are indisputable, and in no way
does EUIPO need, in that regard, to demonstrate that
the General Court’s decision affects it directly.

25. 1t also follows from the foregoing that, contrary to
what Mr Szajner contends, it cannot be accepted that
EUIPO has, in any way whatsoever, a ‘dual role as
judge and appellant’.

26. In the second place, it should be recalled that, as is
apparent from paragraph 9 of the present judgment, the
interpretation of French law was already the subject
matter of the dispute between the parties to the
proceedings before the Board of Appeal of EUIPO.
Thus, the line of argument put forward by EUIPO
relating to the judgment of 10 July 2012 cannot
constitute an expansion of the subject matter of the
dispute between the parties to the proceedings before
EUIPO.

27. Consequently, it is necessary to reject the plea of
inadmissibility raised by Mr Szajner against EUIPO’s
appeal.

Admissibility of the form of order sought by Forge
de Laguiole

28. Mr Szajner disputes the admissibility of the form of
order sought by Forge de Laguiole in so far as, since it
does not merely seek, contrary to what Article 174 of
the Rules of Procedure of the Court provides, to have
EUIPO’s appeal allowed or dismissed, in whole or in
part, but to have the judgment under appeal set aside,
that form of order constitutes, in reality, a cross-appeal,
which, in accordance with Article 176 of those rules,
ought to have been introduced by a separate document.
29. However, it is clear from the response of Forge de
Laguiole that that response is submitted in support of

the grounds relied on by EUIPO and that, accordingly,
that company has requested that the appeal be allowed.
30. It follows that the plea of inadmissibility raised by
Mr Szajner in respect of the form of order sought by
Forge de Laguiole must also be rejected.

The first ground of appeal, alleging infringement of
Article 65(2) of Regulation No 207/2009

Arguments of the parties

31. By its first ground of appeal, EUIPO, supported by
Forge de Laguiole, criticises the General Court for
disregarding the scope of its review of the legality of
the decisions of the Board of Appeal of EUIPO, by
carrying out an assessment of the judgment of 10 July
2012, despite the fact that that judgment was later in
time than the Board of Appeal’s decision.

32. In this regard, EUIPO argues that, as on the date of
the decision at issue, the case-law of the French courts
was laid down by the judgment of the Cour de
cassation (Court of Cassation) of 21 May 1996 (No 94-
16531; ‘the judgment of 21 May 1996’), in which that
court, in the context of an action seeking prohibition of
the use of a more recent trade mark, took into
consideration the objects of the applicant without
taking into account the business activity which it
actually pursued. Even though, in paragraph 46 of the
judgment under appeal, the General Court inferred,
from decisions delivered after the judgment of 21 May
1996 by lower French courts, an indication that the
case-law had evolved in a direction contrary to that
followed by the Board of Appeal of EUIPO, the
General Court did not identify those decisions and,
therefore, failed to comply with the obligation to state
reasons.

33. Given that the General Court found, in paragraph
50 of the judgment under appeal, that the judgment of
10 July 2012 was ‘as such, a new matter of fact’, the
legality of the decision at issue should not, according to
EUIPO, have been reviewed in the light of the latter
judgment, which that Board of Appeal was not entitled
to take into account.

34. Mr Szajner argues that the General Court was right
to find, in paragraphs 21 to 25 of the judgment under
appeal, that the judgment of 10 July 2012 had to be
taken into account as evidence, a fortiori as that
judgment had been the subject of an exchange of
arguments before the General Court.

Findings of the Court

35. It is appropriate first of all to recall, as regards the
allocation of the various roles between the applicant for
a declaration of invalidity, the competent bodies of
EUIPO and the General Court, first, that Rule 37 of the
implementing regulation provides that the applicant
must provide particulars showing that he is entitled
under the national law applicable to lay claim to an
earlier right protected under national law. That rule
requires the applicant, in order to be able to have the
use of an EU trade mark prohibited by virtue of an
earlier right, to provide EUIPO with, not only
particulars showing that he satisfies the necessary
conditions under the national law which he seeks to
have applied, but also particulars establishing the
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content of that law (see, to that effect, judgments of 5
July 2011, Edwin v __OHIM, C-263/09 P,
EU:C:2011:452, paragraphs 49 and 50, and of 27

2014, OHIM v National Lottery Commission, C-
530/12 P, EU:C:2014:186, paragraph 40).

40. As the Advocate General pointed out in point 49 of
her Opinion, if the General Court were to restrict itself

March 2014, OHIM v National Lottery
Commission, C-530/12 P, EU:C:2014:186, paragraph
34).

36. Second, as regards, more specifically, EUIPO’s
obligations, the Court has held that, where an
application for an EU trade mark to be declared invalid
is based on an earlier right protected by a rule of
national law, the competent EUIPO bodies must first
assess the authority and scope of the particulars
submitted by the applicant in order to establish the
content of that rule (judgments of 5 July 2011, Edwin v
OHIM, C-263/09 P, EU:C:2011:452, paragraph 51,
and of 27 March 2014, OHIM v National Lottery
Commission, C-530/12 P, EU:C:2014:186, paragraph
35). In addition, since the decision of the competent
EUIPO bodies may have the effect of depriving the
proprietor of the trade mark of a right that has been
granted to him, the scope of such a decision necessarily
implies that the authority which takes it is not limited to
the role of mere validation of the national law as
submitted by the applicant for a declaration of
invalidity (judgment of 27 March 2014, OHIM v
National Lottery Commission, C-530/12 P,
EU:C:2014:186, paragraph 43).

37. Third, in accordance with Article 65(1) and (2) of
Regulation No 207/2009, the General Court has
jurisdiction to conduct a full review of the legality of
EUIPQO’s assessment of the particulars submitted by an
applicant in order to establish the content of the
national law whose protection he claims (see, to that
effect, judgments of 5 July 2011, Edwin v OHIM, C-
263/09 P, EU:C:2011:452, paragraph 52, and of 27
March 2014, OHIM v National Lottery Commission,
C-530/12 P, EU:C:2014:186, paragraph 36).

38. Furthermore, in so far as the application of national
law, in the procedural context in question, may have
the effect of depriving the proprietor of an EU trade
mark of his right, it is essential that the General Court
is not deprived, notwithstanding possible lacunae in the
documents submitted as evidence of the applicable
national law, of the real possibility of carrying out an
effective review. To that end, it must therefore be able
to confirm, beyond the documents submitted, the
content, the conditions of application and the scope of
the rules of law relied upon by the applicant for a
declaration of invalidity. Consequently, the judicial
review conducted by the General Court must meet the
requirements of the principle of effective judicial
protection (judgment of 27 March 2014, OHIM v
National Lottery Commission, C-530/12 P,
EU:C:2014:186, paragraph 44).

39. Next, it is important to stress that the review by
EUIPO and by the General Court must be conducted in
the light of the need to ensure the practical effect of
Regulation No 207/2009, which is to protect the EU
trade mark (see, to that effect, judgment of 27 March

to applying the national law as it was interpreted by the
national courts at the time of the decision by the Board
of Appeal of EUIPO, this could result in the refusal to
register an EU trade mark or its revocation, even
though the relevant national law does not provide, as of
the time at which the General Court issues its decision,
any basis for so doing.

41. That result would run counter not only to the
requirement of ensuring the practical effect of
Regulation No 207/2009, recalled in paragraph 39 of
the present judgment, but also, by depriving the
General Court of the real possibility of conducting in
an effective manner the full review of legality
mentioned in paragraphs 37 and 38 of this judgment, to
the principle of effective judicial protection.

42. It follows that, in assessing the protection granted
by national law, the General Court must apply a rule of
national law as interpreted by the national courts at the
time at which it issues its decision. It must therefore
also be able to take into consideration a decision
originating from a national court, issued after the
adoption of the decision of the Board of Appeal of
EUIPO.

43. It is true that the taking into consideration of a
decision of a national court issued after the adoption of
the decision of the Board of Appeal of EUIPO could
lead the General Court to undertake an assessment of a
rule of national law which differs from that of that
Board of Appeal. However, since the judicial review of
the assessment of national law by that Board of Appeal,
conducted by the General Court, would be a full review
of legality, the fact — revealed after the adoption of the
decision of the same Board of Appeal — that that
decision was based on an incorrect interpretation of
national law cannot, as the Advocate General noted in
point 53 of her Opinion, prevent that error from being
corrected.

44. This conclusion is not called into question by the
case-law according to which, first, the General Court
must, in principle, confine itself to finding the decision
that the Board of Appeal of EUIPO should have
reached on the basis of the particulars underlying the
Board of Appeal’s decision, second, the General Court
may annul or alter a decision against which an action
has been brought only if, at the date on which that
decision was adopted, it was vitiated by one of those
grounds for annulment or alteration referred to in
Article 65(2) of Regulation No 207/2009, and, third, it
may not annul or alter that decision on grounds which
come into existence subsequent to its adoption (see, to
that effect, judgments of 5 July 2011, Edwin v OHIM,
C-263/09 P, EU:C:2011:452, paragraphs 71 and 72,
and of 26 October 2016, Westermann
Lernspielverlage A EUIPO, C-482/15 P,
EU:C:2016:805, paragraph 27 and the case-law cited).

45. While it is true that that principle has a broad scope
and prohibits, inter alia, the General Court from
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annulling or altering the decision of the Board of
Appeal of EUIPO by taking into account facts which
came into existence after that decision had been
adopted or by applying substantive legal provisions
which were not yet in force at the time of that adoption,
it does not, by contrast, prohibit the General Court from
taking into account, in disputes concerning the
application of Article 8(4) of Regulation No 207/2009,
an evolution in the interpretation, by the national
courts, of the rule of national law examined by the
Board of Appeal of EUIPO. That rule of national law
was one of the particulars subject to assessment by that
Board of Appeal and the application of that rule by the
same Board of Appeal is subject, pursuant to Article
65(2) of that regulation, to a full review of legality by
the General Court (see, to that effect, judgment of 27
March 2014, OHIM v National Lottery Commission,
C-530/12 P, EU:C:2014:186, paragraphs 36 to 38).

46. However, in accordance with the principle that the
parties should be heard, which comes under the right to
a fair trial laid down in Article 47 of the Charter of
Fundamental Rights of the European Union, the taking
into consideration by the General Court of a decision of
a national court issued after the adoption of the
decision of the Board of Appeal of EUIPO is subject to
the condition that, as in the present case, the parties
have had, before the General Court, the opportunity to
submit observations on the relevant national decision
(see, to that effect, judgment of 27 March 2014, OHIM
v__National Lottery Commission, C-530/12 P,
EU:C:2014:186, paragraphs 52 to 54).

47. Lastly, so far as concerns the alleged failure to
comply with the obligation to state reasons, it must be
held, in relation to the aspects of French law that were
taken into consideration by the General Court, that the
latter, in assessing the judgment of 10 July 2012, relied
exclusively, in paragraph 44 of the judgment under
appeal, on the wording of that judgment.

48. Although it is true that the General Court found, in
paragraph 46 of the judgment under appeal, that the
earlier case-law of lower French courts, albeit
inconsistent, allowed, prior to the judgment of 10 July
2012, the conclusion to be drawn that the protection of
the business name was limited to the business activities
actually pursued by the company in question, it is
nevertheless apparent from paragraphs 43 to 45 of the
judgment under appeal that the General Court primarily
based its assessment of the legality of the decision at
issue, not on that earlier case-law, but on the judgment
of 10 July 2012, and that it provided sufficient reasons
for that assessment.

49. The view cannot, therefore, be taken that the
General Court did not comply with its obligation to
state reasons for its decisions.

50. It follows from the foregoing that, since the account
taken by the General Court of the judgment of 10 July
2012 does not constitute an infringement of Article
65(2) of Regulation No 207/2009, the first ground of
appeal must be rejected as unfounded.

The second ground of appeal, alleging infringement of
Article 8(4) of Regulation No 207/2009, read in
combination with Article L. 711-4 of the IPC.

51. The second ground of appeal is divided into two
parts.

The first part of the second ground of appeal,
alleging distortion of the judgment of 10 July 2012

— Arguments of the parties

52. By the first part of its second ground of appeal,
EUIPO, supported by Forge de Laguiole, criticises the
General Court on the ground that it distorted the
judgment of 10 July 2012.

53. In particular, in finding, in paragraph 44 of the
judgment under appeal, that, in the judgment of 10 July
2012, the Cour de cassation (Court of Cassation) had
not interpreted Article L. 711-4 of the IPC, while
stating that the passage from that latter judgment that
‘the protection [enjoyed] by the business name covers
only the business activities actually pursued by the
company and not those listed in its articles of
association’ did not contain any restriction, either in its
wording or in its factual or procedural context, which
could lead to the belief that its application was
restricted to the individual circumstances of the case
considered and that it could, therefore, be applied by
analogy for the purposes of interpreting Article L. 711-
4 of the IPC, the General Court, in the view of EUIPO,
attributed to the judgment of 10 July 2012 a
significance which it manifestly does not have.
According to EUIPO, that passage of the judgment
sought solely to define fraud in the application by the
company concerned for registration of the trade mark at
issue, and not the extent of the protection enjoyed by
the business name of that company in respect of a
subsequent trade mark. Article L. 711-4(b) of the IPC,
however, requires a ‘prospective examination’ of the
likelihood of confusion to be carried out, which could
disregard the specific conditions of use of the signs at
issue, including the earlier business name, since
restricting the scope of the protection enjoyed by a
business name exclusively to activities specifically
pursued is not required in the case of merely potential
conflicts.

54. Forge de Laguiole adds that, given that the
judgment of 10 July 2012 is a judgment dismissing an
action, that is to say, a judgment upholding the decision
delivered on appeal, it cannot, in French law, constitute
a leading judgment.

55. Mr Szajner argues that EUIPO’s position,
according to which the judgment of 10 July 2012
concerns only the issue of fraudulent trade mark
applications, is inconsistent both with the case-law
prior to that judgment and with how that judgment has
been interpreted in French legal literature, which
indicates unanimity as regards the general scope of that
judgment.

— Findings of the Court

56. It should be recalled from the outset that, so far as
concerns the examination, in the context of an appeal,
of the findings made by the General Court with regard
to the applicable national law, the Court of Justice has
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jurisdiction to determine, first of all, whether the
General Court, on the basis of the documents and other
evidence submitted to it, distorted the wording of the
national provisions at issue or of the national case-law
relating to them, or the wording of the academic
writings concerning them; second, whether the General
Court, as regards those particulars, made findings that
were manifestly inconsistent with their content; and,
last, whether the General Court, in examining all the
particulars, attributed to one of them, for the purpose of
establishing the content of the national law at issue, a
significance which is not appropriate in the light of the
other particulars, where that is manifestly apparent
from the documentation in the case file (judgment of 5
July 2011, Edwin v __OHIM, C-263/09 P,
EU:C:2011:452, paragraph 53).

57. Therefore, it is for the Court of Justice to determine
whether EUIPO’s argument relates to errors allegedly
made by the General Court in its findings with regard
to the national legislation at issue, which would be
open to review by the Court of Justice on the basis of
the considerations set out in the preceding paragraph of
the present judgment (see, to that effect, judgment of 5
July 2011, Edwin v OHIM, C-263/09 P,
EU:C:2011:452, paragraph 54).

58. In the present case, the General Court found, in
paragraph 44 of the judgment under appeal, that the
judgment of 10 July 2012 originated not from an appeal
lodged on the basis of Article L. 711-4 of the IPC, but
rather from an action seeking the annulment of a trade
mark on the ground of fraud in the filing of the
application for registration and a claim relating to
unfair competition.

59. As the General Court also found in that paragraph,
there are no indications in the judgment of 10 July 2012
that the Cour de cassation (Court of Cassation)
intended to limit the applicability of its assessments on
the scope of protection for a business name to the
particular circumstances underlying that judgment. On
the contrary, it carried out those assessments in the
context of rejecting the first ground of appeal, which
was based on, inter alia, an infringement of Article L.
711-4(b) of the IPC. EUIPO’s argument that those
assessments are not relevant for the purposes of the
application of that provision cannot therefore be
accepted.

60. EUIPO also argues that it was in order to examine
the second ground of appeal raised before it relating to
unfair competition that the Cour de cassation (Court of
Cassation) took as a basis the business activities
actually pursued by the proprietor of a business name,
which presupposed an actual competitive situation
between the undertakings involved.

61. However, it is manifestly evident from the wording
of the judgment of 10 July 2012, first, that the
assessment that ‘the protection [enjoyed] by the
business name covers only the business activities
actually pursued by the company and not those listed in
its articles of association’ was undertaken in the context
of the reply to the first ground of appeal, alleging fraud
in the filing of the trade mark application at issue in the

case that gave rise to that judgment, and, second, that
the Cour de cassation (Court of Cassation) referred to
the business activities that were actually pursued by the
company in question, both in the context of its reply to
that first ground of appeal and in its reply to the second
ground of appeal, relating to an action for unfair
competition.

62. Having regard to those considerations, it is not
manifestly evident that the General Court distorted the
judgment of 10 July 2012.

63. That conclusion cannot be called into question by
the argument of Forge de Laguiole that that judgment is
not a ‘leading’ judgment. Bearing in mind the
principles governing the examination, by the Court of
Justice, in the context of an appeal, of the findings
made by the General Court on the applicable national
law, as recalled in paragraphs 56 and 57 of the present
judgment, and since it is not for the Court of Justice to
determine whether that national judgment constitutes a
‘leading’ judgment, it suffices to find that, in taking
that judgment into consideration, the General Court
does not appear to have manifestly distorted its scope.
64. It follows that the first part of the second ground of
appeal must be rejected.

The second part of the second ground of appeal,
alleging an error of law by the General Court in
taking into account only the nature of the goods in
order to determine Forge de Laguiole’s business
sectors

— Arguments of the parties

65. By the second part of its second ground of appeal,
EUIPO, supported by Forge de Laguiole, takes issue
with the criteria used by the General Court to determine
that company’s business sectors. In that regard, EUIPO
argues that, even though the General Court, in
paragraph 32 of the judgment under appeal, found that
the answer to the question of whether and, where
appropriate, to what extent Forge de Laguiole’s
business name enabled it to prevent Mr Szajner from
using the mark LAGUIOLE, depends on French law
alone, the General Court defined the limits of
protection for a business name by referring, in
paragraph 63 of the judgment under appeal, exclusively
to its own case-law, namely the judgment of 13
February 2007, Mundipharma v OHIM — Altana
Pharma (RESPICUR) (T-256/04, EU:T:2007:46),
which concerns the use of earlier marks, which the
General Court applied by analogy for the purposes of
interpreting Article 8(4) of Regulation No 40/94,
corresponding to Article 8(4) of Regulation No
207/2009.

66. Consequently, EUTPO submits, the General Court
determined those business sectors solely under the
criterion relating to the nature of the goods and thus
erred in law in the application of Article 8(4) of
Regulation No 207/2009, read in combination with
Article L. 711-4 of the IPC. EUIPO maintains that,
when making such a determination of business sectors,
with the meaning of French law, the intended use and
purpose of the goods marketed by the proprietor of the
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earlier business name should also have been taken into
account.

67. Mr Szajner argues that the General Court acted
correctly in assessing the similarity of the goods at
issue by basing itself not only on their nature but also
on their intended use and purpose.

— Findings of the Court

68. It is appropriate, first of all, to note, as the
Advocate General did in point 78 of her Opinion, that
the General Court, when examining the business
activities pursued by Forge de Laguiole, did not in any
way generally apply its case-law by analogy. Thus, the
General Court cited its case-law on the use of earlier
trade marks only in paragraph 63 of the judgment under
appeal, in order to explain its assessment that the
marketing of forks did not make it possible to establish
a business activity in the entire ‘tableware’ sector, but
only in a business sector relating to ‘forks and spoons’.
69. Next, it must be held that the General Court did not,
it is true, first explicitly mention the criteria on the
basis of which the business activities actually pursued
by Forge de Laguiole had to be determined and that it
cited, in paragraph 81 of the judgment under appeal,
case-law of the French courts, relied on by the parties,
only in the course of its examination of the likelihood
of confusion.

70. However, it is clear from the judgment under
appeal that, when examining those business activities,
in paragraphs 54 to 74 of that judgment, the General
Court expressly referred not only to the nature of the
goods concerned, but also to their intended use,
purpose, customers and distribution channels.

71. It follows that the argument of EUIPO and Forge de
Laguiole is based on an erroneous reading of the
judgment under appeal.

72. Consequently, the second part of the second ground
of appeal must also be rejected as unfounded.

73. It follows from all of the foregoing considerations
that the appeal is unfounded and must therefore be
dismissed.

Costs

74. In accordance with Article 138(1) of the Rules of
Procedure of the Court of Justice, which applies to
appeal proceedings by virtue of Article 184(1) thereof,
the unsuccessful party is to be ordered to pay the costs
if they have been applied for in the successful party’s
pleadings. Since Mr Szajner has applied for costs and
EUIPO has been unsuccessful, the latter must be
ordered to pay the costs.

75. In accordance with Article 184(4) of the Rules of
Procedure, Forge de Laguiole, intervener in the appeal,
must be ordered to bear its own costs.

On those grounds, the Court (Second Chamber) hereby:
1. Dismisses the appeal;

2. Orders the European Union Intellectual Property
Office (EUIPO) to pay the costs;

3. Orders Forge de Laguiole SARL to bear its own
costs.

[Signatures]

Opinion of Advocate-General Kokott

delivered on 1 December 2016 (1)

Case C-598/14 P The European Union Intellectual
Property Office (EUIPO) v Gilbert Szajner

(Appeal — EU trade mark — Word mark
‘LAGUIOLE’ — Application for declaration of
invalidity based on rights in the earlier business name
‘Forge de Laguiole’ — Declaration of partial invalidity
by the Board of Appeal of EUIPO — Partial annulment
of the Board of Appeal’s decision by the General Court
— Articles 8(4), 53(1)(c), 65(1) and 65(2) of
Regulation (EC) No 207/2009 — Determining the
extent of the protection granted to a sign by the relevant
national law — National judgment given after the
decision by the Board of Appeal of EUIPO — Review
of the Board of Appeal’s decision by the General Court
— Article 58(1) of the Statute of the Court of Justice
— Review of the General Court’s decision by the Court
of Justice on appeal)

I - Introduction

1. The main issue in this appeal is the extent to which
European Union Courts are able to review national law
within the system of legal protection for the EU trade
mark.

2. This issue arises in connection with a case involving
the term ‘Laguiole’, which in France is associated not
only with knives, but also with a good deal of litigation.
This litigation concerns in particular the use of the
name of the town of Laguiole, which nowadays is often
used as a synonym for the well-known folding knives
that are traditionally manufactured there. The issue of
the extent to which this name can be used to market
products that have no connection with the town of
Laguiole has not yet been conclusively resolved in
national law. (2)

3. The present case, however, involves solely the
initially separate question of the extent of the protection
enjoyed by the business name ‘Forge de Laguiole’ in
the context of Article 8(4)(b) of Council Regulation
(EC) No 207/2009 on the European Union trade mark
in conjunction with Article L. 711-4(b) of the French
Intellectual Property Code.

4. The Board of Appeal of the European Union
Intellectual Property Office (‘EUIPO’) was of the view
in this respect that, under French case-law, a business
name in principle enjoys protection for all of the
business activities covered by the objects of the
company. According to the General Court, in contrast,
a business name is protected only for the activities that
the company also actually pursues. The General Court
based this view on the judgment of the French Cour de
Cassation (Court of Cassation) of 10 July 2012 in the
Coeur de Princesse case (‘Coeur de princesse
judgment’), (3) which was handed down only after the
Board of Appeal’s decision.

5. In EUIPO’s view, herein lies an error of law on the
part of the General Court, as the General Court could
only set aside a decision by the Board of Appeal if this
decision were erroneous in law at the time it was
handed down. EUIPO says that the General Court, by
taking into consideration the Cceeur de princesse
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judgment, did not therefore discover an error by the
Board of Appeal, but rather it replaced the latter’s
assessment by its own. Conversely, according to the
General Court, that judgment simply sets out French
law as it should have been applied by the Board of
Appeal. (4)

6. This controversy demonstrates that there is a certain
tension between the reference to national law in the EU
trade mark system and the rules that normally govern
the review by the General Court with regard to the
decisions by the EUIPO Boards of Appeal. Under those
rules, the General Court must in principle confine itself
to finding the decision that the Board of Appeal should
have reached on the basis of the particulars underlying
the Board of Appeal’s decision. It is clear from the
existing case-law of the Court of Justice that these rules
are not applied without modification if the General
Court’s interpretation of a national legal provision is at
issue. This appeal gives the Court of Justice the
opportunity to clarify and further develop this case-law.
()

II - Legal Framework

A - EU law

1. Statute of the Court of Justice

7. The first paragraph of Article 58 of the Statute of the
Court of Justice states:

‘An appeal to the Court of Justice shall be limited to
points of law. It shall lie on the grounds of lack of
competence of the General Court, a breach of
procedure before it which adversely affects the
interests of the applicant as well as infringement of
Union law by the General Court.’

2. Regulation No 207/2009

8. Council Regulation (EC) No 40/94 of 20 December
1993 on the Community trade mark (6) was replaced
by Council Regulation (EC) No 207/2009 of 26
February 2009 on the European Union trade mark, (7)
with Articles 8, 52 and 63 of Regulation No 40/94
becoming Articles 8, 53 and 65 of Regulation No
207/2009 without any substantial modification.

9. Article 8(4) of Regulation No 207/2009 states:

‘4. Upon opposition by the proprietor of a non-
registered trade mark or of another sign used in the
course of trade of more than mere local significance,
the trade mark applied for shall not be registered
where and to the extent that, pursuant to Union
legislation or the law of the Member State governing
that sign.:

(a) rights to that sign were acquired prior to the date
of application for registration of the EU trade mark, or
the date of the priority claimed for the application for
registration of the EU trade mark;

(b) that sign confers on its proprietor the right to
prohibit the use of a subsequent trade mark.’

10. Article 53(1)(c) of Regulation No 207/2009
provides:

‘l An EU trade mark shall be declared invalid on
application to the Office or on the basis of a
counterclaim in infringement proceedings: ...

(c where there is an earlier right as referred to in
Article 8(4) and the conditions set out in that
paragraph are fulfilled.’

11. Article 65(1) and (2) of Regulation No 207/2009
reads as follows:

‘1. Actions may be brought before the Court of Justice
against decisions of the Boards of Appeal on appeals.
2. The action may be brought on grounds of lack of
competence, infringement of an essential procedural
requirement, infringement of the Treaty, of this
Regulation or of any rule of law relating to their
application or misuse of power.’

B — French law

12. Articles L. 711-4(b) and L. 714-3 of the Code de la
propriété intellectuelle (French Intellectual Property
Code) (‘IPC’) are worded as follows:

L.711-4

‘A sign may not be adopted as a trade mark if it
interferes with prior rights, in particular ...

(b) a business name or corporate name, if there is a
likelihood of confusion on the part of the public; ...~
L.714-3

‘The registration of a trade mark which is not in
accordance with the provisions of Articles L. 711-1 to
L. 711-4 shall be declared invalid by court order.’

III — Background to the case and proceedings
before EUIPO and the General Court

13. Mr Szajner is the proprietor of the Union word
mark LAGUIOLE, which was applied for on 20
November 2001 and registered on 17 January 2005 by
EUIPO under Regulation No 40/94 (replaced by
Regulation No 207/2009).

14. The trade mark LAGUIOLE was registered inter
alia for various goods and services in Classes 8, 14, 16,
18, 20, 21, 28, 34 and 38 of the Nice Agreement of 15
June 1957 concerning the International Classification
of Goods and Services for the Purposes of the
Registration of Marks, as revised and amended. This
involved a wide range of various goods and services,
ranging from hand tools and implements (hand-
operated), via jewellery, watches, tableware, writing
articles, leatherwear, works of art, as well as sporting
articles and  smokers’ articles through to
telecommunications services. (8) However, following
the partial withdrawal that took place during the
proceedings before EUIPO, knives, forks and scissors
were no longer included. (9)

A — Proceedings before EUIPO and decision by the
Board of Appeal

15. On 22 July 2005, Forge de Laguiole filed an
application for a declaration of partial invalidity in
respect of the trade mark LAGUIOLE under Article
52(1)(c) of Regulation No 40/94, in conjunction with
Article 8(4) of that regulation (now Articles 53(1)(c)
and 8(4) of Regulation No 207/2009).

16. The application for a declaration of invalidity was
based on the business name Forge de Laguiole, which
was used by Forge de Laguiole for the ‘manufacture
and sale of all cutlery articles, scissors, gift articles and
souvenirs — all tableware-related articles’. According
to Forge de Laguiole, this business name entitles it
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under Article L. 711-4(b) in conjunction with Article L.
714-3 1PC to prohibit use of the trade mark
LAGUIOLE.

17. By decision of 27 November 2006, the Cancellation
Division rejected the application for a declaration of
invalidity.

18. On 25 January 2007, Forge de Laguiole filed a
notice of appeal with EUIPO against the Cancellation
Division’s decision.

19. By decision of 1 June 2011, the First Board of
Appeal of EUIPO upheld the appeal in part and
declared that the trade mark LAGUIOLE was invalid
for the goods in Classes 8, 14, 16, 18, 20, 21, 28 and
34. It dismissed the appeal as regards the services in
Class 38 (telecommunications services). (10)

20. The Board of Appeal based its decision on two
pillars, each of which on its own was, it considered, a
sufficient basis for its conclusion that the business
name Forge de Laguiole enjoyed protection for all of
the activities referred to in the objects of the company.
(11) First, the Board of Appeal considered that under
Article L. 711-4(b) of the IPC the protection enjoyed
by a business name under French law extends, as a
matter of principle, to all of the business activities
covered by its objects if these objects are sufficiently
clear, as in this case. (12) Second, the Board of Appeal
was of the view that, even if it were to be conceded that
the wording of the objects of the company
(‘manufacture and sale of all gift articles and souvenirs
— all tableware-related articles’) was not sufficiently
clear, Forge de Laguiole had proven that it had
expanded its business into these areas of activity prior
to filing of the application for registration of the
contested EU trade mark. (13)

B — Judgment of the General Court

21. On 8 August 2011, Mr Szajner brought an action
before the General Court seeking annulment of the
decision at issue. He based his action on infringement
of Article 53(1)(c) in conjunction with Article 8(4) of
Regulation No 207/2009 and argued in particular that,
under Article L. 711-4 of the IPC, contrary to the view
of the Board of Appeal, the protection of a business
name covers only the business activities actually
pursued by a company. (14)

22. In its judgment of 21 October 2014, the General
Court found first that, for the purpose of its
interpretation of French law, the Board of Appeal relied
on the case-law existing as of the date the decision at
issue was adopted, namely 1 June 2011. It said,
however, that this case-law is not consistent and has
given rise to controversy in specialised legal literature.
(15)

23. The General Court took the view that this
controversy had been resolved by the French Cour de
Cassation (Court of Cassation) in the Cceur de
princesse judgment as ‘the protection [enjoyed] by the
business name only covers the business activities
actually pursued by the company and not those listed in
its articles of association’. (16) Even though the
judgment in question was handed down after the
decision at issue, the General Court was of the view

that it could be taken into account by the Court in its
review of the lawfulness of that decision. (17)

24. The General Court thus concluded that the first
pillar of the reasoning of the Board of Appeal, based on
the business activities specified in the objects of Forge
de Laguiole, could not justify the decision at issue. (18)
In examining the substance of the second pillar of that
decision, the General Court found further that, contrary
to the view of the Board of Appeal, Forge de Laguiole
had demonstrated only that the business activities it
pursued were the manufacture and sale of all articles
falling within the cutlery sector or the fork and spoon
sector, as well as within the gift and souvenir sector, to
the extent that these goods fall within those sectors.
The General Court therefore annulled the decision at
issue in so far as the decision had held there was a
likelihood of confusion within the meaning of Article
L. 711-4 of the IPC as regards other articles, and
restricted its examination of the likelihood of confusion
within the meaning of that provision to the business
activities that it considered were actually pursued by
Forge de Laguiole during the period in question. (19)
25. Following this review, (20) the General Court
upheld the decision at issue only in relation to a certain
number of goods that come within the business
activities actually pursued by Forge de Laguiole and in
respect of which the General Court had identified a
likelihood of confusion between the business name
Forge de Laguiole and the trade mark LAGUIOLE. In
other respects the General Court upheld the action and
annulled the decision at issue in so far as the Board of
Appeal had declared that the trade mark LAGUIOLE
was also invalid for other goods. (21)

IV — Appeal proceedings and forms of order sought
by the parties

26. On 22 December 2014, EUIPO brought this appeal
against the judgment of the General Court. On 23
March 2015, Forge de Laguiole submitted its response.
EUIPO and Forge de Laguiole ask the Court of Justice
to set aside the judgment under appeal and order Mr
Szajner to pay the costs.

27. Initial problems with service meant that Mr Szajner
was not able to file his response until December 2015.
He contends that all of the orders sought and grounds
of appeal submitted by EUIPO and by Forge de
Laguiole should be declared inadmissible and, in the
alternative, that the orders sought and grounds of
appeal be declared unfounded, that the appeal should
be rejected, that the setting aside of the judgment under
appeal be declared unnecessary and that EUIPO be
ordered to pay the costs.

28. The appeal was examined before the Court of
Justice on the basis of the written documents.

V — Appraisal

A — Admissibility

29. Mr Szajner challenges both the admissibility of the
appeal by EUIPO (see below at 1) and also the
admissibility of the form of order sought by Forge de
Laguiole (see below at 2).

1. Admissibility of the appeal by EUIPO
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30. Mr Szajner argues that EUIPO cannot lodge an
appeal against a judgment of the General Court, the
subject matter of which was a decision by the Board of
Appeal, as it has neither locus standi nor an interest in
bringing proceedings. Furthermore, he says, EUIPO’s
grounds of appeal are inadmissible, as they altered the
subject matter of the dispute between the parties before
EUIPO.

31. These objections are unfounded.

32. First, under Article 172 of the Rules of Procedure
of the General Court of 4 March 2015, (22) an action
against a decision by the Board of Appeal of EUIPO,
before the General Court, is brought against EUIPO as
defendant. Further, under Article 56(2) of the Statute of
the Court of Justice, ‘any party which has been
unsuccessful, in whole or in part, in its submissions’
may bring an appeal before the Court of Justice against
the decisions of the General Court. In this case EUIPO
was unsuccessful in part at first instance, so both its
locus standi and also its interest in bringing the appeal
are indisputable, which is moreover confirmed by the
settled practice of the Court of Justice. (23)

33. Nor does the fact that EUIPO appears as defendant
or appellant in proceedings before the EU Courts
involving decisions by its own Board of Appeal
infringe the principles of judicial independence,
impartiality and neutrality, or those of legitimate
expectations and due process. Admittedly, the appeal
proceedings before the Boards of Appeal of EUIPO are
preliminary to actions brought against EUIPO’s
decisions before the General Court, and the quasi-
judicial features of these proceedings are undisputed.
Furthermore, the decisions by the Boards of Appeal of
EUIPO are in a sense attributed to it, as it cannot
contest them before the General Court and its rights are
limited vis-a-vis other defendants or the interveners.
(24) Nevertheless, contrary to Mr Szajner’s view,
EUIPO is not ‘both judge and party’ in the proceedings
before the EU Courts since, in these proceedings, it is
of course not EUIPO but rather the Court of Justice
making a decision on the legality of the decisions by
the Board of Appeal. Thus the question raised by Mr
Szajner as to the Boards of Appeal’s status as a court or
tribunal in terms of Article 6(1) of the European
Convention on Human Rights or Article 47 of the
Charter of Fundamental Rights of the European Union
can be left aside.

34. Moreover, the belief that EUIPO was actually not
defendant in the proceedings at first instance, but
intervener, and therefore had to demonstrate its interest
in bringing the appeal proceeding, is also ineffective. It
is true that the proceedings before the General Court
concerned a decision by the Board of Appeal of EUTPO
on a dispute between the proprietor of a subsequent
trade mark and the proprietor of an earlier sign.
Nevertheless, it is clear from the Rules of Procedure of
the General Court cited above (25) that EUIPO
nonetheless assumes the role of the defendant in such
proceedings. (26)

35. Lastly, Mr Szajner submits that EUIPO’s grounds
of appeal in connection with the Cceur de princesse

judgment are inadmissible, and that EUIPO altered in
this respect the subject matter of the dispute before the
General Court as it was delimited in the claims by the
parties to the proceedings before EUIPO.

36. However, this objection is unfounded. As EUIPO
correctly submits, the interpretation of French law was
already the subject matter of the dispute between the
parties in the proceedings before the Board of Appeal.
This related in particular to the extent of the protection
enjoyed by a business name, in respect of which the
Ceeur de princesse judgment was raised before the
Court — by Mr Szajner himself for that matter. (27)
Thus, EUIPO’s arguments on the admissibility of that
judgment at first instance in no way amounted to
expanding the subject matter of the dispute between the
parties to the proceedings before EUIPO.

2. Admissibility of the form of order sought by Forge
de Laguiole

37. Mr Szajner also challenges the admissibility of the
form of order sought by Forge de Laguiole, saying that
it is seeking to have the judgment under appeal set
aside even though it is not the appellant. He says that,
pursuant to Article 174 of the Rules of Procedure of the
Court of Justice, the order sought should seek to have
the appeal by EUIPO allowed or dismissed, in whole or
part. Therefore, he says, Forge de Laguiole’s pleadings
are in fact a cross-appeal which, under Article 176 of
the Rules of Procedure, should have been submitted by
a separate document.

38. This purely formalistic argument must be rejected.
It is true that, in the order sought at the end of its
submissions, Forge de Laguiole is in effect asking not
for the appeal by EUIPO to be upheld, but for the
judgment under appeal to be set aside. It is nevertheless
clear from its response in its entirety that Forge de
Laguiole fully supports EUIPO’s submissions and
grounds of appeal. It is thus clear that it is calling for
the appeal to be allowed. Furthermore, it does not
submit any separate grounds of appeal and legal
arguments, which would be required for a cross-appeal
under Article 178(3) of the Rules of Procedure.

3. Interim conclusion

39. Thus both the appeal by EUIPO and the form of
order sought by Forge de Laguiole are admissible.

B — Substance

40. As mentioned before, the Board of Appeal based its
justification for the extent of the protection for the
business name Forge de Laguiole both on the business
activities specified in its objects and also on the
business activities it actually pursues. (28) In the
judgment under appeal, the General Court found the
first strand of reasoning to be completely incorrect,
saying that the protection of a business name in French
law covers only the business activities actually pursued.
The General Court found the second strand of the
reasoning to be partly incorrect because actual pursuit
was demonstrated for only some of the business
activities included in the objects of Forge de Laguiole.
(29)

41. In the context of its appeal, EUIPO contests the
General Court’s conclusions both in regard to the
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protection of the business activities specified in the
objects of Forge de Laguiole (see below at 1) and also
in regard to the business activities it actually pursues
(see below at 2).

1. Protection of the business activities specified in the
objects of Forge de Laguiole (first ground of appeal
and first part of the second ground of appeal)

42. EUIPO argues that the General Court should not
have taken into consideration the Cceur de princesse
judgment, which was handed down after the decision
by the Board of Appeal (first ground of appeal, see
below at a)). Furthermore, it says, the Court distorted
this judgment (first part of the second ground of appeal,
see below at b)).

a) Consideration of the Cceur de princesse judgment by
the General Court

43. According to EUIPO, the examination that the
General Court carries out in relation to the Board of
Appeal’s application of national law is restricted
ratione temporis. Thus, it says, in accordance with the
judgment in OHIM v National Lottery Commission,
(30) the General Court could indeed rely on national
judgments that had already been handed down at the
time of the Board of Appeal’s decision, but were not
taken into consideration by the Board of Appeal.
However, widening that possibility to national
judgments handed down after the decision by the Board
of Appeal exceeds the General Court’s powers of
investigation.

44. Regulation No 207/2009 contains numerous
references to national law. This pertains in particular to
situations in which, as here, earlier rights conflict with
an EU trade mark. In such a case, the protection that an
EU trade mark can claim is made conditional on the
law of a Member State. The national law concerned
thus becomes a rule of law to be applied in
implementing Regulation No 207/2009.

45. Thus, Article 65(2) of Regulation No 207/2009,
which provides that an action may be brought before
the General Court against decisions of the Boards of
Appeal of EUIPO in particular on the grounds of
‘infringement of ... this Regulation or of any rule of
law relating to [its] application’, (31) is to be
understood as meaning that infringement of a provision
of national law, which comes into effect by a reference
in Regulation No 207/2009, can be challenged before
the General Court. (32)

46. The General Court’s review in this respect is, as the
Court of Justice has already found, a full review of
legality. Thus the General Court is restricted neither to
the elements that are submitted by the parties, and nor
to those that were taken into consideration by the Board
of Appeal. On the contrary, it is able to seek
information of its own motion to ascertain the content,
the conditions of application and the scope of the rules
of national law relied upon. (33)

47. Contrary to EUIPO’s submission, the General
Court’s power of review is therefore not limited to
verifying whether the Board of Appeal has applied
national law correctly. Rather, it is incumbent on the

General Court to review whether and to what extent a
national legal rule relied upon gives the proprietor of an
earlier sign the right to prohibit the use of an EU trade
mark.

48. It follows that the General Court, in assessing the
protection that is granted by national law, must apply a
national legal rule in the way it is interpreted by the
national courts at the time of its decision. In doing so,
the General Court must also be able to take into
consideration a national judgment handed down after
the decision by the Board of Appeal, after the parties
(as in this case (34)) had the opportunity to make
submissions on that judgment. (35)

49. This view of the General Court’s power of review
is confirmed by the fact that it would conflict with
ensuring the effectiveness of Regulation No 207/2009
if the General Court had to restrict itself to applying the
national law as it was interpreted by the national courts
at the time of the decision by the Board of Appeal, (36)
since this could result in the refusal to register an EU
trade mark or its revocation, even though the relevant
national law does not provide (or no longer provides)
any basis for this. Not only would such a situation fail
to do justice to the requirements of effective legal
protection, but it should also be rejected on the grounds
of procedural economy. It could force the applicant for
or proprietor of an EU trade mark to begin a new
application procedure with EUIPO, in order to assert its
wrongfully rejected rights in the EU trade mark in
question.

50. In that context, the present situation should be
distinguished from a situation in which a national legal
rule, which becomes applicable by way of the reference
to national law in Regulation No 207/2009, was
amended after the Board of Appeal’s decision. It is true
that, in the absence of a restriction in that regard, a
reference such as in Article 8(4) of Regulation No
207/2009 is a ‘dynamic’ reference which refers to the
version of national law from time to time in force.
However, invoking an amendment to a national legal
rule in the context of Article 8(4) of Regulation No
207/2009 would give rise to a new factual situation and
would no longer be the object of an already existing
legal dispute as to the existence of an EU trade mark. In
that case new proceedings for a declaration of
invalidity of the EU trade mark concerned would have
to be brought.

51. To apply, as in the present case, an unchanged
national legal rule in the way it is interpreted by the
national courts at the time of the decision by the
General Court is, in contrast, consistent with the
principle that in general (that is, unless specifically
provided otherwise by way of exception) the judicial
interpretation of a legal rule has retroactive effect. It is
restricted to clarifying how such a rule ‘must be or
ought to have been understood and applied from the
time of its entry into force’. (37) The question of this
legal principle’s general validity (disputed by EUIPO)
does not need any further clarification in this case as
there are no indications that this principle does not
apply in the French law relevant here. On the contrary,
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the information submitted by Mr Szajner testifies to its
applicability particularly in regard to the case-law of
the French Cour de Cassation (Court of Cassation).
(38) As the General Court correctly found, the Ceeur de
princesse judgment does not otherwise contain any
indication that the Cour de Cassation (Court of
Cassation) wished to restrict the temporal scope of the
interpretation reached in that decision. (39)

52. It should be noted in this regard for the sake of
completeness that the assessment of the substance of a
national judgment, and in particular the question
whether it involves a departure from or confirmation of
existing case-law, cannot be decisive for whether or not
the General Court can take into consideration a national
decision that was handed down after the decision by the
Board of Appeal. (40) Thus, whether the Cceur de
princesse judgment departed from or confirmed
existing French case-law can be left aside.

53. It is true that taking into consideration a national
judgment that was handed down after the Board of
Appeal’s decision can result in the General Court’s
assessing a national legal rule differently from the
Board of Appeal on the basis of that judgment alone.
Thus it is not inconceivable for the General Court, as
EUIPO submits, to annul or amend a decision by the
Board of Appeal because of an ‘error without fault’.
However, precisely because of the General Court’s
power to investigate, the judicial review of the Board of
Appeal’s assessment of the national law does not
concern ‘fault’, but rather a comprehensive review of
its legality. If it transpires only subsequently that the
Board of Appeal’s decision is based on an incorrect
interpretation of domestic law, then this should not
prevent that error being corrected.

54. Nor is this contradicted by the fact that, as EUIPO
notes, the General Court must in principle do no more
than reach the decision that the Board of Appeal should
have made on the basis of the information on which the
decision by the Board of Appeal was based. (41) This
principle applies to the facts on which the Board of
Appeal based its decision and to the subject matter of
the dispute, as it was defined before EUIPO. First,
however, as a result of the interpretation of a national
legal rule that was already raised before the Board of
Appeal, the subject matter of the dispute is not altered.
Secondly, the national law to be applied in
implementing Regulation No 207/2009 does not have
the status of a pure fact; (42) rather, under Article 65(2)
of that regulation, it is subject to a full review of
legality by the General Court. The General Court
therefore has the option, contrary to the principles
otherwise applicable in the review system under trade
mark law, to determine of it own motion, if necessary,
the content of national law and the conditions of its
application. (43)

55. It should be pointed out as a precaution in this
regard that this option to investigate the facts of its own
motion puts a certain pressure on the General Court to
obtain information about national law and its
development. However, because of the division of tasks
between the EU Courts and the national courts, the

interpretation of national law is a matter for the latter,
and there are no specific instruments available to the
EU Courts by which they may clarify an issue of
interpretation of national law. (44) Therefore the option
open to the General Court to obtain information of its
own motion about national law and its development
does not in any way release the party relying on that
law from providing particulars to establish the
interpretation it puts forward. (45) Thus in appeal
proceedings the General Court cannot be criticised for
failing to take into consideration a new element on
national law that the party relying on it should have
brought to its attention.

56. In the light of the above observations, it must be
concluded that the General Court did not infringe
Article 65(2) of Regulation No 207/2009 by taking the
Ceeur de princesse judgment into consideration. The
first ground of appeal should therefore be dismissed.

b) Scope of the Cceur de princesse judgment

57. In the context of the first part of its second ground
of appeal, EUIPO asserts that the General Court
distorted the Cceur de princesse judgment and thus
infringed Article 8(4) of Regulation No 207/2009.
Before I turn to this line of reasoning, I will briefly
consider the scope of the examination of national law
by the Court of Justice in appeal proceedings.

1) Review of the findings reached by the General Court
on national laws in the appeal proceedings

— General preliminary comments

58. As just discussed, the application of national law
by the Board of Appeal of EUIPO in the context of
Regulation No 207/2009 is subject to an extremely
comprehensive review by the General Court. In
contrast, the review carried out subsequently by the
Court of Justice in appeal proceedings in relation to the
application of national law by the General Court is
considerably more limited.

59. Unlike Article 65(2) of Regulation No 207/2009,
which allows an action at first instance to be brought on
the grounds of ‘infringement of ... this Regulation or
any rule of law relating to ... [its] application’, Article
58 of the Statute of the Court of Justice limits its
powers of review on an appeal to ‘the infringement of
Union law by the General Court’. Thus, although the
reference to national law in Regulation No 207/2009
affords a ‘legal status’ to that law, (46) the result of this
is only that national law is subject to a full review of
legality before the General Court. By no means does it
hereby become EU law, infringement of which can be
the subject of a complaint in the appeal proceedings.
(47)

60. In line with that, in the Edwin v OHIM judgment
the Court of Justice found that its examination of the
General Court’s application of national law in the
context of Regulation No 207/2009 is limited to
determining whether the General Court distorted the
wording of the national provisions at issue or the
national case-law and academic writing concerning
them. In addition, the Court of Justice reviews merely
whether the General Court reached findings that were
manifestly inconsistent with their content and whether,
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in examining all the particulars, it made a manifest
error in assessing their significance in relation to each
other. (48)

61. Thus the role of the Court of Justice is indeed not
limited, as it is with mere facts, to examining a
distortion of the evidence taken into consideration by
the General Court, but also includes the review of
‘manifest errors of assessment’. (49) Nevertheless this
review is limited to examining whether the General
Court has made a manifest error in assessing the factors
before it. Unlike the General Court, the Court of Justice
thus does not carry out a comprehensive assessment of
national law, but goes no further than reviewing the
assessment by the General Court on the basis of the
elements criticised by the parties and manifest errors.
Nor, therefore, is it a matter for the Court of Justice to
determine the content of national law of its own
motion.

62. This restriction is justified both by the role of the
Court of Justice as appellate court and also by the
significance of national law in the context of
Regulation No 207/2009. Thus, national law is indeed
not only ‘mere fact’ and is comprehensively examined
by the General Court. Nevertheless it remains part of
the circumstances (albeit legal) of the dispute. These
circumstances are to be determined and assessed by
EUIPO and the General Court, but are examined by the
Court of Justice in the appeal only for manifest errors.
This is because the function of the Court of Justice as
appellate court is not to guarantee the uniform
application of national law, which is a matter for the
senior courts of the countries in question. Rather, it is
responsible for ensuring that EU law is interpreted and
applied in a uniform manner.

63. It is true that there is a certain tension between this
restriction on the Court of Justice’s review of national
law in the appeal proceedings and the rationale for the
General Court’s power of review in this respect. The
latter consists of guaranteeing that the question whether
and to what extent a national law confers on the
proprietor of a sign the right to prohibit the use of a
subsequent trade mark is answered at the time of the
General Court’s decision. However this tension cannot
be avoided because of the distinction between the
duties of the General Court and those of the Court of
Justice and also because of the role of the Court of
Justice in the appeal proceedings. Thus the possibility
cannot be ruled out that the Court of Justice approves
an assessment of the national law by the General Court
that no longer corresponds to the country’s legal reality
because of an interpretation given in the meantime by
national case-law. Should this result in a fundamental
change for the protection of a national sign that affects
the validity of an EU trade mark, it might be
appropriate for an application for revision before the
General Court or even to bring new invalidity
proceedings before EUIPO.

— Application in the present case

64. It must be observed in this case, in relation to the
evidence on French law that was taken into
consideration by the General Court, that, in assessing

the Cceur de princesse judgment, the General Court
relied solely on the wording of that judgment. (50)

65. The General Court did indeed also observe that,
even before the Cceur de princesse judgment, the prior
case-law of lower French courts (albeit inconsistent)
allowed the conclusion that the protection of the
business name was limited to the business activities
actually pursued by the company in question. (51)
However, the General Court did not base its assessment
of the scope of the Cceur de princesse judgment on this
observation, which was put forward merely as an
alternative. It can therefore be left aside whether the
General Court satisfied its obligation to provide reasons
by referring to ‘numerous previous judgments of
French courts produced by the parties before [EUIPO]
and the Court’, without citing those judgments.

66. In the context of this appeal, the Court of Justice’s
assessment is thus limited to reviewing whether the
General Court distorted the wording of the Cceur de
princesse judgment and made findings that were
manifestly inconsistent with the statements in that
judgment. As the General Court did not rely on further
evidence as to national law, nor can it be accused of
distorting or obviously misinterpreting such evidence.
Nevertheless the power of review by the Court of
Justice can be understood as meaning that what is to be
reviewed is whether the Cceur de princesse judgment,
in combination with the wording of Article L. 711-4(b)
of the IPC, is capable of supporting the assessment by
the General Court or whether further information on
French law were obviously needed for this.

67. In contrast, the comments in French legal literature
that were submitted by Mr Szajner in favour of the
General Court’s interpretation of the Ceeur de princesse
judgment can be used as supporting comments as best.
The fact that it has not been proved whether this
information was produced to the General Court nor
whether it was taken into consideration by the Court
can thus be left aside.

ii) Claim that the Ceeur de princesse judgment has been
distorted

68. EUIPO and Forge de Laguiole claim that the
General Court distorted the Cceur de princesse
judgment by finding that the statement, in that
judgment, on the limits of the protection conferred on a
business name is completely unambiguous and can be
applied generally.

69. They say that the Cceur de princesse judgment did
not concern a definition of the scope of protection for a
business name in relation to a trade mark that was
applied for by a third party. Rather, the subject matter
of that judgment was the issue of fraud in the
application to register the trade mark by the company
owner himself. Thus, they say, in that case, the
company Cceur de princesse only registered a trade
mark of the same name to damage a third party.
Moreover, this registration was carried out for activities
that were not pursued by the company Cceur de
princesse and were not included in its original
corporate objects.
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70. This is indeed correct and was also accepted by the
General Court. Thus the General Court observed in
particular that it was not an action under Art. L. 711-4
of the IPC that formed the basis of the Cceur de
princesse judgment, but rather a claim for annulment of
a trade mark on the ground of fraud in filing the
application for registration and a claim for unfair
competition.

71. Nevertheless, as the General Court also correctly
found, there are no indications in the Coeur de princesse
judgment that the Cour de Cassation (Court of
Cassation) wanted to limit the applicability of its
statement on the scope of protection for a business
name to the particular circumstances underlying that
judgment. On the contrary, the Cour de Cassation
(Court of Cassation) made the statement in question in
the context of rejecting the first ground of appeal,
which was based in particular on the alleged
infringement of Article L. 711-4(b) of the IPC.
Therefore EUIPO’s argument that the statement by the
Cour de Cassation (Court of Cassation) was not
relevant in the context of Article L. 711-4(b) of the IPC
is not convincing. Particularly in the context of this
provision, it seems logical moreover to focus on the
business activities that are actually pursued by the
proprietor of a business name, as Article L. 711-4(b) of
the IPC makes the possibility of invoking an earlier
business name against a subsequent trade mark
dependent on there being a likelihood of confusion on
the part of the public. Only with difficulty could such a
likelihood of confusion be proved for activities that are
not pursued.

72. The unsubstantiated objection by Forge de Laguiole
that, as the Ceeur de princesse judgment confirmed the
preliminary decision, it could not involve a leading
case cannot prevent this conclusion either, because, in
this case, it does not need to be established whether the
Cceeur de princesse judgment is a ‘leading case’. It is
sufficient to note that it is clear from the structure of
the response to the first ground of appeal, and also from
the stance on the statement regarding the scope of
protection for a business name, that the finding here is
general and fundamental.

73. Lastly, EUIPO claims that it was in order to
examine the second ground of appeal that was also
argued before it that the Cour de Cassation (Court of
Cassation) took as a basis the business activities
actually pursued by the proprietor of a business name.
This ground of appeal, it says, concerned the scope of
the unfair competition, which assumed an actual
competitive situation between the companies involved.
This line of reasoning, however, misses the point, as
the statement at issue in this case was not made in the
course of the Cour de Cassation’s (Court of
Cassation’s) answer to the second ground of appeal,
which related to unfair competition. Thus the dispute
between the parties as to the need for an actual
competitive situation in the area of unfair competition
does not require any discussion in this case.

74. In view of these considerations it is not apparent
that the General Court distorted the Cceur de princesse

judgment or that further evidence as to national law
was necessary to confirm the finding in that judgment.
Moreover, the opinions in French legal literature that
were produced by Mr Szajner confirm the
interpretation of the Ceeur de princesse judgment by the
General Court. (52)

75. Consequently, the first part of the second ground of
appeal must be rejected.

2. Business activities actually pursued by Forge de
Laguiole (second part of the second ground of appeal)
76. In the second part of its second ground of appeal,
EUIPO, supported by Forge de Laguiole, claims that
the General Court did not correctly identify the
business activities actually pursued by Forge de
Laguiole. It says that the General Court did indeed
correctly note that the scope of protection enjoyed by
the business name Forge de Laguiole depended on
French law alone. However, when it examined the
business activities pursued by Forge de Laguiole, the
General Court relied only on the nature of the goods
concerned and not on their intended use and purpose, as
required by French case-law; furthermore, the General
Court relied in this regard on its own case-law on
genuine use of the EU trade mark, even though the
Court of Justice has ruled out analogous application of
this case-law for the purposes of Article 8(4) of
Regulation No 207/20009.

77. This line of reasoning must be rejected as
manifestly unfounded, without further clarification
being needed here on the question of the analogous
application of the case-law on Article 42(2) and (3) of
Regulation No 207/2009 for the purposes of Article
8(4) thereof. (53)

78. It should be noted at the outset that the General
Court, when examining the business activities pursued
by Forge de Laguiole, by no means generally applied
by analogy its case-law on genuine use of the EU trade
mark. The General Court cited its case-law on the
concept of the categories or subcategories of goods
only in paragraph 63 of the judgment under appeal.
This was done in order to explain the observation that
the marketing of forks does not prove a business
activity in the entire tableware sector, but only a
business activity in the area of place settings. The
criticisms submitted by EUIPO and Forge de Laguiole
are ineffective in respect of this observation.

79. Furthermore, the criticism by EUIPO and Forge de
Laguiole is manifestly unfounded in so far as it is based
on an inaccurate understanding of the judgment under
appeal. It is true that the General Court did not
expressly precede its examination of Forge de
Laguiole’s actual activities by considering the criteria
for determining the activities concerned. Thus the
General Court cited the French case-law, to which the
parties here refer, only in the course of its consideration
of the likelihood of confusion. (54) This is, however,
insufficient for a finding of a failure to state reasons for
the judgment under appeal. For it is manifestly
apparent from this judgment that the criteria laid down
in the case-law concerned, which the parties agreed
was the relevant case-law, was also applied by the
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General Court in order to determine the activities
actually pursued by Forge de Laguiole.

80. Indeed, when examining these activities, the
General Court specifically referred not only to the
nature of the goods concerned, but also to their
intended use, purpose, customers and distribution
channels. (55)

81. After the General Court has given due
consideration to these various factors, their assessment
is a factual analysis. Save where there is some
distortion of the facts, which in this case is neither
alleged nor apparent, this is not subject to review by the
Court of Justice. (56) EUIPO and Forge de Laguiole
may disapprove of the factual findings reached by the
General Court on the basis of the nature, intended use
and purpose of the goods concerned in relation to the
business activities that were pursued by Forge de
Laguiole. However, this is not enough to establish that
the General Court made an error in law in the judgment
under appeal.

82. Consequently the second part of the second ground
of appeal cannot be upheld either.

3. Summary

83. As none of the grounds of appeal submitted by
EUIPO is successful, the appeal must be dismissed in
its entirety.

VI - Costs

84. Under Article 184(2) of the Rules of Procedure of
the Court of Justice, the Court is to make a decision as
to costs where it dismisses the appeal.

85. It follows from Article 138(1) in conjunction with
Article 184(1) of the Rules of Procedure that the
unsuccessful party is to be ordered to pay costs if they
have been applied for. Since Mr Szajner has made such
an application and EUIPO has been unsuccessful, the
latter must be ordered to pay the costs.

86. It also follows from Article 184(4) of the Rules of
Procedure that an intervener at first instance which has
not itself brought the appeal can be ordered to pay its
own costs if it has participated in the written or oral
part of the proceedings before the Court of Justice. In
accordance with this, Forge de Laguiole SARL, which
in this instance took part in the written proceedings,
should be ordered to pay its own costs.

VII - Conclusion

87. On the basis of the above considerations, I propose
that the Court of Justice should:

(1) dismiss the appeal;

(2) order EUIPO to bear its own costs and to pay those
incurred by Mr Gilbert Szajner;

(3) order Forge de Laguiole SARL to bear its own
costs.
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