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Court of Justice EU, 03 September 2014, Deckmyn
en Vrijheidsfonds v Vandersteen

DE WILDE WELDOENER

COPYRIGHT - PARODY EXCEPTION

Concept of parody must be regarded as an
autonomous concept of EU law

o It is clear from that case-law that the concept of
‘parody’, which appears in a provision of a directive
that does not contain any reference to national laws,
must be regarded as an autonomous concept of EU
law__and interpreted uniformly throughout the
European Union (see, to that effect, judgment in
Padawan, EU:C:2010:620, paragraph 33).

Essential characteristics parody: existing work
being evoked while being noticeably different from
it, and the constitution of an expression of humour
or mockery

e that Article 5(3)(k) of Directive 2001/29 must be
interpreted as meaning that the essential
characteristics of parody, are, first, to _evoke an
existing work, while being noticeably different from
it, and secondly, to constitute an expression of

humour or mockery.

Holders of copyrights have a legitimate interest in
ensuring that the work is not associated with a
discriminatory message

e Accordingly, with regard to the dispute before
the national court, it should be noted that, according
to Vandersteen and Others, since, in the drawing at
issue, the characters who, in the original work, were
picking up the coins were replaced by people
wearing veils and people of colour, that drawing

conveys a discriminatory message which has the
effect of associating the protected work with such a

message.
e In_those circumstances, holders of rights
provided for in Articles 2 and 3 of Directive 2001/29,
such as Vandersteen and Others, have, in principle,
a_legitimate interest in ensuring that the work
protected by copyright is not associated with such a

message.

Parody must strike a fair balance between the
interests and rights of the holder of the creator of
the work and the freedom of expression

o However, the application, in a particular case, of
the exception for parody, within the meaning of
Article 5(3)(k) of Directive 2001/29, must strike a
fair balance between, on the one hand, the interests
and rights of persons referred to in Articles 2 and 3
of that directive, and, on the other, the freedom of
expression of the user of a protected work who is
relying on the exception for parody, within the
meaning of Article 5(3)(k).

35 It is for the national court to determine, in the
light of all the circumstances of the case in the main
proceedings, whether the application of the
exception for parody, within the meaning of Article
5(3)(k) of Directive 2001/29, on the assumption that

the drawing at issue fulfils the essential
requirements of parody, preserves that fair balance.

Source: curia.europa.eu

Court of Justice EU, 31 March 2010

(V. Skouris, K. Lenaerts, R. Silva de Lapuerta, M.
Ilesi¢, L. Bay Larsen, A. Borg Barthet, M. Safjan, A.
Rosas, G. Arestis, D. Svéby, A. Prechal, C. Vajda and
S. Rodin)

JUDGMENT OF THE COURT (Grand Chamber)

3 September 2014 (*)

(Reference for a preliminary ruling — Directive
2001/29/EC — Copyright and related rights —
Reproduction right — Exceptions and limitations —
Concept of ‘parody’ — Autonomous concept of EU
law)

In Case C-201/13,

REQUEST for a preliminary ruling under Article 267
TFEU from the hof van beroep te Brussel (Belgium),
made by decision of 8 April 2013, received at the Court
on 17 April 2013, in the proceedings

Johan Deckmyn,

Vrijheidsfonds VZW

v

Helena Vandersteen,

Christiane Vandersteen,

Liliana Vandersteen,

Isabelle Vandersteen,

Rita Dupont,

Amoras II CVOH,

WPG Uitgevers Belgié,

THE COURT (Grand Chamber),

composed of V. Skouris, President, K. Lenaerts, Vice-
President, R. Silva de Lapuerta, M. Ilesi¢, L. Bay
Larsen, A. Borg Barthet and M. Safjan, Presidents of
Chambers, A. Rosas, G. Arestis, D. Svéby, A. Prechal
(Rapporteur), C. Vajda and S. Rodin, Judges.

Advocate General: P. Cruz Villalén,

Registrar: M. Ferreira, Principal Administrator,

having regard to the written procedure and further to
the hearing on 7 January 2014,

after considering the observations submitted on behalf
of:
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—J. Deckmyn, by B. Siffert, advocaat,

— the Belgian Government, by J.-C. Halleux and C.
Pochet, acting as Agents,

— the FEuropean Commission, by J. Samnadda, F.
Wilman and T. van Rijn, acting as Agents,

after hearing the Opinion of the Advocate General at
the sitting on 22 May 2014

gives the following

Judgment

1 This request for a preliminary ruling concerns the
interpretation of Article 5(3)(k) of Directive
2001/29/EC of the European Parliament and of the
Council of 22 May 2001 on the harmonisation of
certain aspects of copyright and related rights in the
information society (OJ 2001 L 167, p. 10).

2 The request has been made in proceedings between
Mr Deckmyn and the Vrijheidsfonds VZW, a non-
profit association, and various heirs of Mr Vandersteen,
author of the Suske en Wiske comic books (known in
English as Spike and Suzy, and in French as Bob and
Bobette), and the holders of the rights associated with
those works (‘Vandersteen and Others’) as well, about
the handing-out by Mr Deckmyn of a calendar that
contained a reproduction of a drawing (‘the drawing at
issue’) which resembled a drawing appearing on the
cover of one of the books in the Suske en Wiske series.
Legal context

EU law

3 Recital 3 in the preamble to Directive 2001/29 states:
‘The proposed harmonisation will help to implement
the four freedoms of the internal market and relates to
compliance with the fundamental principles of law and
especially of property, including intellectual property,
and freedom of expression and the public interest.’

4 Recital 31 in the preamble to that directive states:

‘A fair balance of rights and interests between the
different categories of rightholders, as well as between
the different categories of rightholders and users of
protected subject-matter must be safeguarded. ...’

5 Article 5 of that directive, entitled ‘Exceptions and
limitations’, provides in paragraph 3:

‘Member States may provide for exceptions or
limitations to the rights provided for in Articles 2 and
3/, entitled respectively “Reproduction right” and
“Right of communication to the public of works and
right of making available to the public other subject-
matter”,] in the following cases:

(k) use for the purpose of caricature, parody or
pastiche;

Belgian law

6 Article 22(1) of the Law of 30 June 1994 on
copyright and related rights (Belgisch Staatsblad of 27
July 1994, p. 19297) states:

‘Once a work has been lawfully published, its author
may not prohibit:

6. caricature, parody and pastiche, observing fair
practice;

The dispute in the main proceedings and the
questions referred for a preliminary ruling

7 Mr Deckmyn is a member of the Viaams belang
political party, while the object of the Vrijheidsfonds,
according to its articles of association, is to support that
political party financially and materially, to the
exclusion of any profit motive.

8 At the reception held on 9 January 2011 by the City
of Ghent (Belgium) to celebrate the New Year, Mr
Deckmyn handed out calendars for 2011 in which he is
named as the editor. On the cover page of those
calendars appeared the drawing at issue.

9 The drawing at issue resembled that appearing on the
cover of the Suske en Wiske comic book entitled ‘De
Wilde Weldoener’ (which may roughly be translated as
‘The Compulsive Benefactor’), which was completed
in 1961 by Mr Vandersteen. That drawing is a
representation of one of the comic book’s main
characters wearing a white tunic and throwing coins to
people who are trying to pick them up. In the drawing
at issue, that character was replaced by the Mayor of
the City of Ghent and the people picking up the coins
were replaced by people wearing veils and people of
colour.

10 Taking the view that the drawing at issue and its
communication to the public constituted an
infringement of their respective  copyrights,
Vandersteen and Others brought an action against Mr
Deckmyn and the Vrijheidsfonds before the rechtbank
van eerste aanleg te Brussel (Court of First Instance,
Brussels), which ordered the defendants to cease all use
of the drawing, failing which they would have to pay a
periodic penalty.

11 Before the referring court hearing the appeal against
the decision at first instance, Mr Deckmyn and the
Vrijheidsfonds submitted, in particular, that the
drawing at issue is a political cartoon which falls within
the scope of parody accepted under point (6) of Article
22(1) of the Law of 30 June 1994 on copyright and
related rights.

12 Vandersteen and Others dispute that interpretation,
since, according to them, parody must meet certain
criteria, which are not fulfilled in this case, namely: to
fulfil a critical purpose; itself show originality; display
humorous traits; seek to ridicule the original work; and
not borrow a greater number of formal elements from
the original work than is strictly necessary in order to
produce the parody. In those circumstances, they also
allege that the drawing at issue conveyed a
discriminatory message, since the characters who, in
the original work, pick up the scattered coins, were
replaced in the drawing at issue by people wearing
veils and people of colour.

13 In those circumstances, the hof van beroep te
Brussel (Court of Appeal, Brussels) decided to stay the
proceedings and to refer the following questions to the
Court for a preliminary ruling:

‘1. Is the concept of “parody” an autonomous concept
of EU law?

2. If so, must a parody satisfy the following conditions
or conform to the following characteristics:
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— display an original character of its own (originality);
— display that character in such a manner that the
parody cannot reasonably be ascribed to the author of
the original work;

— seek to be humorous or to mock, regardless of
whether any criticism thereby expressed applies to the
original work or to something or someone else;

— mention the source of the parodied work?

3. Must a work satisfy any other conditions or conform
to other characteristics in order to be capable of being
labelled as a parody?’

The questions referred for a preliminary ruling

The first question

14 It must be noted that the Court has consistently held
that it follows from the need for uniform application of
EU law and from the principle of equality that the
terms of a provision of EU law which makes no express
reference to the law of the Member States for the
purpose of determining its meaning and scope must
normally be given an autonomous and uniform
interpretation throughout the European Union, having
regard to the context of the provision and the objective
pursued by the legislation in question (judgment in
Padawan, C-467/08, EU:C:2010:620, paragraph 32
and the case-law cited).

15 It is clear from that case-law that the concept of
‘parody’, which appears in a provision of a directive
that does not contain any reference to national laws,
must be regarded as an autonomous concept of EU law
and interpreted uniformly throughout the European
Union (see, to that effect, judgment in Padawan,

usual meaning in everyday language, while also taking
into account the context in which it occurs and the
purposes of the rules of which it is part (see, to that
effect, judgment in Diakité, C-285/12, EU:C:2014:39,
paragraph 27 and the case-law cited).

20 With regard to the usual meaning of the term
‘parody’ in everyday language, it is not disputed, as the
Advocate General stated in point 48 of his Opinion,
that the essential characteristics of parody are, first, to
evoke an existing work while being noticeably different
from it, and, secondly, to constitute an expression of
humour or mockery.

21 It is not apparent either from the usual meaning of
the term ‘parody’ in everyday language, or indeed, as
rightly noted by the Belgian Government and the
European Commission, from the wording of Article
5(3)(k) of Directive 2001/29, that the concept is subject
to the conditions set out by the referring court in its
second question, namely: that the parody should
display an original character of its own, other than that
of displaying noticeable differences with respect to the
original parodied work; could reasonably be attributed
to a person other than the author of the original work
itself, should relate to the original work itself or
mention the source of the parodied work.

22 That interpretation is not called into question by the
context of Article 5(3)(k) of Directive 2001/29, which
lays down an exception to the rights provided for in
Articles 2 and 3 of that directive and must, therefore, be
interpreted strictly (see, to that effect, judgment in ACI
Adam and Others, EU:C:2014:254, paragraph 23).

EU:C:2010:620, paragraph 33).

16 That interpretation is not invalidated by the optional
nature of the exception mentioned in Article 5(3)(k) of
Directive 2001/29. An interpretation according to
which Member States that have introduced that
exception are free to determine the limits in an
unharmonised manner, which may vary from one
Member State to another, would be incompatible with
the objective of that directive (see, to that effect,
judgments in Padawan, EU:C:2010:620, paragraph 36,
and ACI  Adam and ___ Others, C-435/12,
EU:C:2014:254, paragraph 49).

17 Accordingly, the answer to the first question is that
Article 5(3)(k) of Directive 2001/29 must be
interpreted as meaning that the concept of ‘parody’
appearing in that provision is an autonomous concept
of EU law.

The second and third questions

18 By its second and third questions, which it is
appropriate to examine together, the referring court is
asking the Court how the exception for parody,
provided for under Article 5(3)(k) of Directive
2001/29, should be understood. In particular, it is
asking whether the concept of parody requires certain
conditions, which are listed in its second question, to be
fulfilled.

19 It should be noted that, since Directive 2001/29
gives no definition at all of the concept of parody, the
meaning and scope of that term must, as the Court has
consistently held, be determined by considering its

23 The interpretation of the concept of parody must, in
any event, enable the effectiveness of the exception
thereby established to be safeguarded and its purpose to
be observed (see, to that effect, judgment in Football
Association _Premier League and Others, C-403/08

and C-429/08, EU:C:2011:631, paragraph 163).

24 The fact that Article 5(3)(k) of Directive 2001/29 is
an exception does therefore not lead to the scope of that
provision being restricted by conditions, such as those
set out in paragraph 21 above, which emerge neither
from the usual meaning of ‘parody’ in everyday
language nor from the wording of that provision.

25 As regards the objective referred to in Article
5(3)(k) of Directive 2001/29, the objectives of that
directive in general must be recalled, which include, as
is apparent from recital 3 in the preamble to that
directive, a harmonisation which will help to
implement the four freedoms of the internal market and
which relates to observance of the fundamental
principles of law and especially of property, including
intellectual property, and freedom of expression and the
public interest. It is not disputed that parody is an
appropriate way to express an opinion.

26 In addition, as stated in recital 31 in the preamble to
Directive 2001/29, the exceptions to the rights set out
in Articles 2 and 3 of that directive, which are provided
for under Article 5 thereof, seek to achieve a ‘fair
balance’ between, in particular, the rights and interests
of authors on the one hand, and the rights of users of
protected subject-matter on the other (see, to that effect,

Page 3 of 15


http://www.ippt.eu/
http://www.ippt.eu/files/2010/IPPT20101021_ECJ_Padawan_v_SGAE.pdf
http://www.ippt.eu/files/2010/IPPT20101021_ECJ_Padawan_v_SGAE.pdf
http://www.ippt.eu/files/2010/IPPT20101021_ECJ_Padawan_v_SGAE.pdf
http://www.ippt.eu/files/2014/IPPT20140410_ECJ_ACI_v_Thuiskopie.pdf
http://www.ippt.eu/files/2014/IPPT20140410_ECJ_ACI_v_Thuiskopie.pdf
http://www.ippt.eu/files/2014/IPPT20140410_ECJ_ACI_v_Thuiskopie.pdf
http://www.ippt.eu/files/2011/IPPT20111004_ECJ_Premier_League.pdf
http://www.ippt.eu/files/2011/IPPT20111004_ECJ_Premier_League.pdf

wWww.ippt.eu

IPPT20140903, CJEU, Deckmyn en Vrijheidsfonds v Vandersteen

judgments in Padawan, EU:C:2010:620, paragraph 43,
and Painer, C-145/10, EU:C:2011:798, paragraph
132).

27 1t follows that the application, in a particular case, of
the exception for parody, within the meaning of Article
5(3)(k) of Directive 2001/29, must strike a fair balance
between, on the one hand, the interests and rights of
persons referred to in Articles 2 and 3 of that directive,
and, on the other, the freedom of expression of the user
of a protected work who is relying on the exception for
parody, within the meaning of Article 5(3)(k).

28 In order to determine whether, in a particular case,
the application of the exception for parody within the
meaning of Article 5(3)(k) of Directive 2001/29
preserves that fair balance, all the circumstances of the
case must be taken into account.

29 Accordingly, with regard to the dispute before the
national court, it should be noted that, according to
Vandersteen and Others, since, in the drawing at issue,
the characters who, in the original work, were picking
up the coins were replaced by people wearing veils and
people of colour, that drawing conveys a discriminatory
message which has the effect of associating the
protected work with such a message.

30 If that is indeed the case, which it is for the national
court to assess, attention should be drawn to the
principle of non-discrimination based on race, colour
and ethnic origin, as was specifically defined in
Council Directive 2000/43/EC of 29 June 2000
implementing the principle of equal treatment between
persons irrespective of racial or ethnic origin (OJ 2000
L 180, p. 22), and confirmed, inter alia, by Article
21(1) of the Charter of Fundamental Rights of the
European Union.

31 In those circumstances, holders of rights provided
for in Articles 2 and 3 of Directive 2001/29, such as
Vandersteen and Others, have, in principle, a legitimate
interest in ensuring that the work protected by
copyright is not associated with such a message.

32 Accordingly, it is for the national court to
determine, in the light of all the circumstances of the
case in the main proceedings, whether the application
of the exception for parody, within the meaning of
Article 5(3)(k) of Directive 2001/29, on the assumption
that the drawing at issue fulfils the essential
requirements set out in paragraph 20 above, preserves
the fair balance referred to in paragraph 27 above.

33 Consequently, the answer to the second and third
questions is that Article 5(3)(k) of Directive 2001/29
must be interpreted as meaning that the essential
characteristics of parody, are, first, to evoke an existing
work, while being noticeably different from it, and
secondly, to constitute an expression of humour or
mockery. The concept of ‘parody’, within the meaning
of that provision, is not subject to the conditions that
the parody should display an original character of its
own, other than that of displaying noticeable
differences with respect to the original parodied work;
that it could reasonably be attributed to a person other
than the author of the original work itself; that it should

relate to the original work itself or mention the source
of the parodied work.

34 However, the application, in a particular case, of the
exception for parody, within the meaning of Article
5(3)(k) of Directive 2001/29, must strike a fair balance
between, on the one hand, the interests and rights of
persons referred to in Articles 2 and 3 of that directive,
and, on the other, the freedom of expression of the user
of a protected work who is relying on the exception for
parody, within the meaning of Article 5(3)(k).

35 It is for the national court to determine, in the light
of all the circumstances of the case in the main
proceedings, whether the application of the exception
for parody, within the meaning of Article 5(3)(k) of
Directive 2001/29, on the assumption that the drawing
at issue fulfils the essential requirements of parody,
preserves that fair balance.

Costs

36 Since these proceedings are, for the parties to the
main proceedings, a step in the action pending before
the national court, the decision on costs is a matter for
that court. Costs incurred in submitting observations to
the Court, other than the costs of those parties, are not
recoverable.

On those grounds, the Court (Grand Chamber) hereby
rules:

1. Article 5(3)(k) of Directive 2001/29/EC of the
European Parliament and of the Council of 22 May
2001 on the harmonisation of certain aspects of
copyright and related rights in the information society,
must be interpreted as meaning that the concept of
‘parody’ appearing in that provision is an autonomous
concept of EU law.

2. Article 5(3)(k) of Directive 2001/29 must be
interpreted as meaning that the essential characteristics
of parody, are, first, to evoke an existing work, while
being noticeably different from it, and secondly, to
constitute an expression of humour or mockery. The
concept of ‘parody’, within the meaning of that
provision, is not subject to the conditions that the
parody should display an original character of its own,
other than that of displaying noticeable differences with
respect to the original parodied work; that it could
reasonably be attributed to a person other than the
author of the original work itself; that it should relate to
the original work itself or mention the source of the
parodied work.

However, the application, in a particular case, of the
exception for parody, within the meaning of Article
5(3)(k) of Directive 2001/29, must strike a fair balance
between, on the one hand, the interests and rights of
persons referred to in Articles 2 and 3 of that directive,
and, on the other, the freedom of expression of the user
of a protected work who is relying on the exception for
parody, within the meaning of Article 5(3)(k).

It is for the national court to determine, in the light of
all the circumstances of the case in the main
proceedings, whether the application of the exception
for parody, within the meaning of Article 5(3)(k) of
Directive 2001/29, on the assumption that the drawing
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at issue fulfils the essential requirements of parody,
preserves that fair balance.

[Signatures]

*Language of the case: Dutch

OPINION OF ADVOCATE GENERAL

CRUZ VILLALON

delivered on 22 May 2014 (1)

Case C-201/13

Johan Deckmyn

and

Vrijheidsfonds VZW

v

Helena Vandersteen,

Christiane Vandersteen,

Liliana Vandersteen,

Isabelle Vandersteen,

Rita Dupont,

Amoras [I CVOH

and

WPG Uitgevers Belgié

(Request for a preliminary ruling

from the Hof van beroep te Brussel, Belgium)
(Directive 2001/29/EC — Copyright — Article 5(3)(k)
of Directive 2001/29/EC — Reproduction right —
Exceptions — Parody — Autonomous concept of
Union law — Fundamental rights — General
principles)

1. By the present request for a preliminary ruling, the
Hof van beroep (Court of Appeal), Brussels has
submitted to the Court several questions concerning the
nature and meaning of the concept of ‘parody’, as one
of the exceptions to the exclusive rights of
reproduction, distribution and communication to the
public of works and the exclusive right to make
available to the public protected subject-matter,
provided for as an option for the Member States in
Article 5(3)(k) of Directive 2001/29/EC (2) (‘the
Directive’). The appearance and composition of the
graphic representation giving rise to the main
proceedings have led the referring court to include the
Charter of Fundamental Rights of the European Union
(‘the Charter’) in the Union legislation that it considers
relevant. Along the same lines, the Court invited the
parties referred to in Article 23 of the Statute of the
Court of Justice of the European Union to make
submissions at the hearing as to the effect that certain
rights under the Charter could have on the
interpretation of the exception concerned.

2. The origin of this case lies in a calendar distributed
at a public event, the cover of which reproduces that of
an instalment of a well-known comic strip to which
certain alterations have been made with the aim and
result of conveying a message that is part of the
ideology of the political party Viaams belang.

3. On that basis, and following clarification of the
abovementioned concept of ‘parody’, the present case
gives the Court — albeit only to the extent required to
provide a helpful reply — the opportunity of ruling on
a matter of unquestionably broad scope, namely: the

treatment to be afforded to the fundamental rights by a
civil court when applying, in the main proceedings, a
concept that is part of European Union secondary law.

I - Legal framework

A — Union law

4. Recitals 3, 19 and 31 in the preamble to the Directive
are worded as follows:

‘3) The proposed harmonisation will help to
implement the four freedoms of the internal market and
relates to compliance with the fundamental principles
of law and especially of property, including intellectual
property, and freedom of expression and the public
interest.

(19) The moral rights of rightholders should be
exercised according to the legislation of the Member
States and the provisions of the Berne Convention for
the Protection of Literary and Artistic Works, of the
WIPO  Copyright Treaty and of the WIPO
Performances and Phonograms Treaty. Such moral
rights remain outside the scope of this Directive.

(31) A fair balance of rights and interests between the
different categories of rightholders, as well as between
the different categories of rightholders and users of
protected subject-matter must be safeguarded. The
existing exceptions and limitations to the rights as set
out by the Member States have to be reassessed in the
light of the new electronic environment. EXxisting
differences in the exceptions and limitations to certain
restricted acts have direct negative effects on the
functioning of the internal market of copyright and
related rights. Such differences could well become
more pronounced in view of the further development of
transborder exploitation of works and cross-border
activities. In order to ensure the proper functioning of
the internal market, such exceptions and limitations
should be defined more harmoniously. The degree of
their harmonisation should be based on their impact on
the smooth functioning of the internal market.’

5. Article 2 of the Directive provides:

‘Member States shall provide for the exclusive right to
authorise or prohibit direct or indirect, temporary or
permanent reproduction by any means and in any form,
in whole or in part:

(a) for authors, of their works; ...’

6. The Directive provides in Articles 3 and 4 for the
creation of other exclusive rights, namely the right of
communication to the public of works, right of making
available to the public other subject-matter and the
right of distribution.

7. Article 5 of the Directive lays down exceptions and
limitations. For the purposes of the present
proceedings, attention should be drawn to the following
exception:

‘3. Member States may provide for exceptions or
limitations to the rights provided for in Articles 2 and 3
in the following cases: ...

(k) use for the purpose of caricature, parody or
pastiche; ...

4. Where the Member States may provide for an
exception or limitation to the right of reproduction
pursuant to paragraphs 2 and 3, they may provide
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similarly for an exception or limitation to the right of
distribution as referred to in Article 4 to the extent
justified by the purpose of the authorised act of
reproduction.

5. The exceptions and limitations provided for in
paragraphs 1, 2, 3 and 4 shall only be applied in
certain special cases which do not conflict with a
normal exploitation of the work or other subject-matter
and do not unreasonably prejudice the legitimate
interests of the rightholder.’

B — National law

8. The Law on copyright and related rights (Wet
betreffende het auteursrecht en de naburige rechten) of
30 June 1994 provides in Article 1:

‘1. The author of a literary or artistic work alone shall
have the right to reproduce his work or to have it
reproduced in any manner or form whatsoever (direct
or indirect, provisional or permanent, in full or in
part).

This right shall also comprise the exclusive right to
authorise adaptation or translation of the work ...

The author of a literary or artistic work shall alone
have the right to communicate it to the public by any
process whatever, including by making it available to
the public in such a way that members of the public
may access it from a place and at a time individually
chosen by them.

The author of a literary or artistic work alone shall
have the right to authorise distribution of the original
of the work or of copies thereof to the public, by
purchase or otherwise. ...

2. The author of a literary or artistic work shall enjoy
an inalienable moral right in his work.

Overall renunciation of the future exercise of this right
shall be null and void. This right shall comprise the
right to publicise the work. ...

He shall enjoy the right to respect for his work that
shall permit him to oppose any alteration to that work.
Notwithstanding any renunciation, he shall retain the
right to oppose any distortion, mutilation or other
alteration to his work or any other act prejudicial to
the same work that may damage his honour or
reputation.’

9. Lastly, Article 22(1) reads as follows:

‘Once a work has been lawfully published, its author
may not prohibit ...

6. caricature, parody and pastiche, observing fair
practice’.

IT - The facts and the main proceedings

10. The main proceedings are concerned with two
joined appeals in which the applicants at first instance
claimed infringement of their copyright in the comic
strip Suske en Wiske. (3)

11. The applicants are the heirs of Mr Willebrord
Vandersteen, creator of the Suske en Wiske comic strip,
and also two companies that acquired rights in that
comic strip.

12. The defendants at first instance were Mr Johan
Deckmyn, a member of the Viaams belang political
party, and the Vrijheidsfonds, an association whose
object is to support that political party financially and

materially and to provide multimedia printing and
distribution of publications.

13. At a reception in the city of Ghent to celebrate the
New Year of 2011, Mr Johan Deckmyn handed out
calendars in which he was named as the publisher
responsible and on the cover of which there was, inter
alia, a depiction of the then mayor of that city wearing
a white tunic with the Belgian tricolour flag tied around
his waist. According to the applicants, the cover
featured the colour characteristic of the covers of Suske
en Wiske and on the lower part of the drawing were the
handwritten words: ‘Fré [the cartoonist], freely adapted
from Vandersteen’.

14. The image on the cover was the following:

e s R e s e e e L

15. The same drawing (‘the cover at issue’) also
appeared on the Viaams belang website and in that
party’s publication De Strop, which is distributed in the
Ghent area.

16. On 13 January 2011, an action was brought against
Mr Johan Deckmyn and the Vrijheidsfonds before the
Rechtbank van Eerste Aanleg (Court of First Instance),
Brussels. The applicants alleged infringement of their
copyright in the cover of an instalment of Suske en
Wiske, drawn in 1991 by Mr Vandersteen and entitled
De Wilde Weldoener (something along the lines of ‘the
compulsive benefactor’), which is reproduced below

17. According to the applicants, the cover of the
calendar handed out is broadly similar to that of the
abovementioned instalment of the comic strip, apart
from the fact that, on the cover at issue, the benefactor
from Suske en Wiske has been transformed into a real
political figure while the people picking up the money
that the benefactor in the comic-strip image distributes
now wear burkas or have become people of colour.

18. The Rechtbank van Eerste Aanleg, sitting in an
urgent procedure, upheld the action by judgment of 17
February 2011, holding that the unauthorised
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distribution of the calendar was an infringement of
copyright and ordering the defendants to cease using
the calendars and the altered cover in any form
whatsoever and to pay a fine of EUR 5 000 in respect
of every infringement committed in breach of the
injunction, up to a maximum of EUR 500 000 per day
on which the injunction is not complied with.

19. On 15 April 2011, the parties subject to the
injunction lodged an appeal against that judgment with
the Hof van beroep, Brussels, claiming essentially that
the court lacked jurisdiction, that the Vrijheidsfonds
had no connection with the case and that none of the
defendants at first instance had any connection with the
website of Viaams belang, that the applicants at first
instance did not hold or had not established that they
held any rights and that the disputed cover was an
artistic creation drawn by the cartoonist Fré and not by
Mr Vandersteen, and, lastly, that that artistic creation
constituted a parody, pastiche or caricature for the
purposes of Article 22(1)(6) of the Law of 30 June
1994.

20. For their part, the respondents claimed that the
appeal should be dismissed while at the same time
lodging a cross-appeal seeking to prohibit the
defendants from using drawings of the characters Suske
and Wiske, in any manner whatsoever, in any medium
in which the term ‘Viaams belang’ appears. The
respondents argue that the overall appearance of the
original work, the characters Suske and Wiske, the font,
the title and the typical colour of the cover of the comic
strips are clearly recognisable on the cover at issue.
Moreover, on that cover, the characters picking up the
money distributed by the benefactor are in some cases
covered with burkas and in others are people of colour,
thereby conveying a discriminatory message. The
respondents maintain that some of the recipients of the
calendar initially had the impression that it was a gift
from the publisher of Suske en Wiske. It was only once
the calendar was opened and examined more closely
that it was found in fact to be a promotion on behalf of
the Viaams belang political party. The public thus had
the impression that the respondents endorsed the
campaign of Vlaams belang, a party of the far right,
which is not the case at all. The use of the original
work in this way infringes the respondents’ moral
rights and exploitation rights. The drawing is not
intended to ridicule either Mr Vandersteen or the
comic-strip characters but rather the Mayor of Ghent,
and it does not satisfy the conditions for parody which
are that it must fulfil a critical purpose, display
originality, have a humorous objective and the aim of
ridiculing the original work, cause no confusion with
the original work, and not reproduce more formal
elements of the original work than strictly necessary in
order to create the parody.

III — The questions referred for a preliminary
ruling and the procedure before the Court of Justice
21. By decision of 8 April 2013, the Hof van beroep
dismissed the appellants’ objections to the admissibility
of the case, stayed the proceedings and referred the

following questions to the Court of Justice for a
preliminary ruling under Article 267 TFEU:

‘1. Is the concept of “parody” an autonomous concept
in EU law?

2. If so, must a parody satisfy the following conditions
or conform to the following characteristics:

—display an original character of its own (originality);
— display that character in such a manner that the
parody cannot reasonably be ascribed to the author of
the original work;

— seek to be humorous or to mock, regardless of
whether any criticism thereby expressed applies to the
original work or to something or someone else;

— mention the source of the parodied work?

3. Must a work satisfy any other conditions or conform
to other characteristics in order to be capable of being
labelled as a parody?’

22. The Commission lodged written observations.

23. In accordance with Article 61 of its Rules of
Procedure, the Court invited the parties referred to in
Article 23 of the Statute to make submissions on the
possible impact of the Charter of Fundamental Rights
of the European Union, in particular Article 1 (human
dignity), Article 11(1) (freedom of expression and
information), Article 13 (freedom of the arts and
sciences), Article 17 (right to property); Article 21(1)
(non-discrimination) and Article 22 (cultural, religious
and linguistic diversity) thereof, on the interpretation of
Article 5(3)(k) of Directive 2001/29.

24. The Commission and the Kingdom of Belgium
appeared at the hearing held on 7 January 2014.

IV — Analysis

25. By its first question, the Hof van beroep asks
whether the concept of ‘parody’, included as an
exception in Article 5(3)(k) of Directive 2001/29, is an
autonomous concept of Union law. By the second and
third questions, submitted in case there should be an
affirmative reply to the first question and which it is
appropriate to answer together, the Hof van beroep asks
the Court to set out the relevant criteria for determining
the cases in which a work constitutes a parody for the
purposes of Article 5(3)(k).

26. It should be observed that, in accordance with the
Directive, the Member States are to provide for the
exclusive right to authorise or prohibit reproduction of
a work (Article 2) and the exclusive right to authorise
or prohibit any communication to the public of a work
(Article 3(1)). Irrespective of that, under Article 5(3),
Member States may provide for a number of exceptions
or limitations to those rights, and one of those possible
exceptions is referred to in subparagraph (k) (‘use for
the purpose of caricature, parody or pastiche’). The
Belgian legislature made use of that option and
included that exception in Article 22(1)(6) of the Law
of 30 June 1994, cited above.

A — Preliminary remarks

27. Before proceeding to propose a reply to the
questions asked by the referring court in connection
with the concept of ‘parody’ for the purposes of
Directive 2001/29, 1 believe that it is important to
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clarify all the matters about which the Court has not
been asked.

28. In the first place, the Court has not been asked
about the scope of the concept of ‘moral right’ in so far
as it is an aspect of intellectual property expressly
excluded from the scope of the Directive. Recital 19 in
the preamble to Directive 2001/29 states unequivocally
that ‘/t/he moral rights of rightholders should be
exercised according to the legislation of the Member
States and the provisions of the Berne Convention for
the Protection of Literary and Artistic Works, of the
WIPO  Copyright Treaty and of the WIPO
Performances and Phonograms Treaty. Such moral
rights remain outside the scope of this Directive.’ (4)
On that basis, the decision as to whether or not there
has been an infringement of moral rights is left entirely
to the assessment of the national court.

29. Nor, in the second place, has the referring court
asked the Court about the possible scope in the present
case of the ‘threefold condition’ (also known as the
‘three-stage test’), provided for in general terms in
Article 5(5) of the Directive, according to which the
parody exception is to be applied ‘in certain special
cases which do not conflict with a normal exploitation
of the work or other subject-matter and do not
unreasonably prejudice the legitimate interests of the
rightholder’. The determination of whether or not each
of those conditions is satisfied in the present case is a
matter which, again, will fall to the national court.

30. Nor, lastly, has the referring court asked about the
possible scope, from the perspective of EU law, of the
proviso laid down in Belgian law, which permits the
parody exception, ‘observing fair practice’.

31. Having said that, it only remains for me to point out
that the considerations which I shall set out below in
reply to the questions submitted by the referring court
must be deemed to be — and it is important for me to
emphasise this — without prejudice to the manner in
which the national court may deal with the categories
to which I have just referred when it disposes of the
main proceedings.

B — The first question

32. By its first question, the Hof van beroep asks
whether the concept of ‘parody’ is an autonomous
concept of Union law.

33. The Hof van beroep appears to be inclined to assert
that there is a need for an independent interpretation of
the concept because of the requirement of the uniform
application of Union law and the principle of equality,
and also because of the lack of an express reference to
the law of the Member States for the purposes of
determining the meaning of ‘parody’. The Commission
and the Kingdom of Belgium share the view that the
concept of parody must be interpreted independently
and uniformly, although both contend that the Member
States have some discretion.

34. 1 too share that view. The Directive does not define
the term ‘parody’ but nor does it include an express
reference to the law of the Member States for the
purpose of defining the term.

35. According to settled case-law of the Court, when a
provision of EU law does not refer to the law of the
Member States for the purpose of determining its
meaning and scope, the necessity of a uniform
application of EU law and the principle of equality
require the provision to be given an independent and
uniform interpretation, having regard to the context of
the provision and the objective of the relevant
legislation. (5) That enables the conclusion that the
concept of ‘parody’ in Article 5(3)(k) of the Directive
is an autonomous concept of Union law.

36. That conclusion is confirmed by the aim of the
Directive itself, which, in accordance with its title,
seeks to harmonise certain aspects of copyright and
related rights in the information society. It is also with
that aim that, according to recital 32 in its preamble, the
Directive provides for an exhaustive enumeration of
exceptions and limitations to the reproduction right and
the right of communication to the public, taking
account of the different legal traditions in Member
States, while ensuring a functioning internal market.
Again according to recital 32, Member States ‘should
arrive at a coherent application of these exceptions and
limitations ...".

37. That conclusion is not invalidated by the fact that
the exception referred to in Article 5(3)(k) of the
Directive is optional, so that the Member States may
decide whether they wish to provide for an exception in
favour of caricatures, parodies and pastiches. As the
Court has previously held in relation to the exception
formulated in Article 5(2)(b) of the Directive, which is
also optional, ‘/a/n interpretation according to which
Member States which have introduced an identical
exception of that kind, provided for by EU law ... are
free to determine the limits in an inconsistent and un-
harmonised manner which may vary from one Member
State to another, would be incompatible with the
objective of that directive’. (6)

38. Finally, it must be pointed out that the nature of
‘autonomous concept’ of EU law does not mean that,
when a directive — as is the case — does not provide
sufficiently precise criteria for defining the obligations
it lays down, Member States do not enjoy broad
discretion for the purpose of determining those criteria.
(7)

39. For the reasons set out, I propose that the Court’s
reply to the first question should be that the concept of
‘parody’ is an autonomous concept of Union law.

C — The second and third questions

40. The first question having been answered in the
affirmative, it is now necessary to turn to the remaining
questions. It should be recalled that the second question
asks about various possible necessary characteristics
and conditions which a particular work must satisfy in
order to be treated as a parody, with the ensuing
consequences for the rules governing copyright. By the
third question, the referring court simply asks whether
regard must be had to other characteristics and
conditions in addition to the ones that it suggests. On
that basis, it seems to me to be perfectly feasible to
combine those two questions into a single question.
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41. In that connection, it should be observed at the
outset that the Commission proposes that the concept of
parody should be interpreted as meaning an imitation of
a work protected by the Directive, which is not a
caricature or a pastiche and which denotes a humorous
or mocking intention. More particularly, according to
the Commission, none of the characteristics suggested
by the Hof van beroep in its second question constitutes
a necessary element of the definition of the concept,
although it acknowledges the particular relevance of
the humorous or mocking element.

42. For its part, in its oral argument, the Kingdom of
Belgian submitted that the distinction between
‘parody’, ‘caricature’ and ‘pastiche’ must not play a
role in the definition of parody, stating that the three
concepts are too similar for it to be possible to
distinguish between them. According to the Kingdom
of Belgium, a parody is an imitation, created for the
purposes of mockery, of a work protected by the
Directive, without there being any possibility of that
imitation causing confusion with the original work.
Parody, as a concept of Union law, does not encompass
the concept of ‘fair practice’; the latter concept may be
included at national level — and is used in the Belgian
legislation — at the discretion of the Member States,
although the limits of the discretion available to them
are to be found in Union law, and in particular in the
fundamental rights and the three conditions imposed by
Article 5(5) of the Directive.

43. That said, it should be observed that the
interpretation of Article 5(3)(k) of the Directive comes
within the context of case-law of the Court of Justice,
which is already fairly well-developed concerning
Article 5 of the Directive. It follows from that case-law
that the conditions set out in Article 5 must generally
be interpreted strictly, for they provide for exceptions
to the general rule established by the Directive to the
effect that the copyright holder must authorise any
reproduction of a protected work. (8) That requirement
of strict interpretation also reflects the history of the
provision, which, together with other exceptions, was
introduced by the Council during the legislative
procedure with a view to addressing the claim by some
Member States that a number of additional strictly-
defined exceptions should be included. (9)

44. Trrespective of the foregoing, it is to be borne in
mind that the case-law of the Court is highly nuanced
and leaves considerable latitude with regard to
satisfaction of the specific features of each exception.
Thus, the Court has expressed its support for broad
discretion on the part of the Member States for the
purposes of providing for the exception in Article
5(3)(e) of the Directive. (10) Moreover, the Court has
also observed that the interpretation of those exceptions
must safeguard their effectiveness. (11)

45. That being so, and in accordance with the case-law
of the Court, the concept of parody, like all concepts of
Union law, must be interpreted by considering the
usual meaning of the terms of the provision in everyday
language, while also taking into account the context in

which they occur and the purposes of the rules of which
they are part. (12)

46. Starting with the fact that the parody exception does
not appear in isolation but rather, on the contrary, as
part of a series of three categories in the form of a
continuous list (‘caricature, (13) parody or pastiche’),
(14) T do not believe that a comparison with each of the
concepts with which it coexists is of particular
relevance for the present purposes. It may be difficult
in a specific case to assign a particular work to one
concept or another when those concepts are not in
competition with one another. That being so, it does not
seem to me to be necessary to proceed any further with
that distinction, since, in short, all those concepts have
the same effect of derogating from the copyright of the
author of the original work which, in one way or
another, is present in the — so to speak — derived
work.

47. Having clarified that and turning now to the
question of the meaning of the word ‘parody’, I think it
common sense to begin with the dictionary definitions
of the term. Thus, in Spanish, a parody is, quite simply,
an ‘[iJmitacion burlesca’, (15) a definition which is
almost identical to that in French: ‘imitation burlesque
(d’une ceuvre sérieuse)’. (16) In German, parody is
defined as ‘komische Umbildung ernster Dichtung;
scherzh[afte] Nachahmung ..°, (17) in Dutch as
‘grappige nabootsing om iets bespottelijk te maken’
(18) and, finally, in English as: ‘4 prose, verse or
(occasfionally]) other artistic composition in which the
characteristic themes and the style of a particular
work, author, etc. are exaggerated or applied to an
inappropriate subject, esp[ecially] for the purposes of
ridicule ...". (19)

48. In addition to a common etymological origin (20)
(the Greek word map@dia), (21) a comparison of those
definitions reveals that their essential features are
substantially similar. Those common features are of
two types. On the one hand, there are the — so to speak
— structural features and, on the other hand, there are
the functional features: in its most simplified
formulation, a parody is, structurally, an ‘imitation’
and, functionally, ‘mocking’. Let us consider these
separately.

1. The ‘structural’ features of parody

49. From what I am calling the ‘structural’ perspective,
a parody is a copy and a creation at the same time.

50. To a greater or lesser extent, a parody is always a
copy, for it is a work that is never completely original.
On the contrary, a parody borrows elements from a
previous work (regardless of whether or not that work
is, in turn, entirely original), and, as a matter of
principle, these borrowed elements are not secondary or
dispensable but are, rather, essential to the meaning of
the work, as there will be occasion to see. The earlier
work, some of whose characteristics are copied, must at
the same time be ‘recognisable’ to the public at which
the parody is directed. That is also a premiss of a
parody as an author’s work. In that connection, a
parody always entails an element of tribute to, or
acknowledgement of, the original work.
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51. In addition, a parody is, naturally, always a
creation. The alteration to some degree of the original
work is part of the genius of the author of the parody.
In short, it is the latter who, ultimately, has the most
interest in that no confusion should arise between ‘his’
parody and the original, even if he is the author of both.
52. However, the difficulty clearly lies in the situation
which, by definition, is now before the Court; in other
words, the situation in which the author of the parody
and the author of the work parodied are not one and the
same. This brings us into a decidedly troubled field. I
am not referring to the field of art theory, into which it
is clearly not for me to enter, but rather the field of
copyright. A cursory glance at intellectual property
law, either at international level or at Member-State
level, suffices to reveal the variety and intensity of the
issues involved. (22)

53. From the perspective of EU law, in which the
Directive has harmonised certain aspects of copyright
in the information society, the specific issue arising is
that of the degree to which the concept of parody must
be determined by the provision of an optional exception
of the kind in question.

54. In that connection, it seems clear to me that, in
addition to drawing attention to the structural features I
have identified as essential, EU law leaves certain
matters to be determined by the national legal systems
of the Member States — in short, their courts — in
which that exception has been adopted.

55. Thus, more specifically, it is for the Member States
to determine whether a parody entails sufficient
creative elements in relation to the parodied work or
whether it is little more than a copy with insignificant
alterations. To that end, the national courts have
developed various criteria, (23) such as, for example,
whether the alleged parody could be confused with the
original work, (24) whether there is sufficient
‘distance’ between it and the original work, so that the
latter’s characteristics are blurred, (25) or whether more
elements of the original work were used than necessary
for the purposes of parody. (26)

56. 1 believe that those and other specific criteria,
aimed at identifying whether the case concerns a
parody for the purposes of Directive 2001/29, must be
included within the discretion left to the Member States
by the Directive, in view of the statement in recital 32
in the preamble to the Directive that the list of
exceptions takes account of the different legal
traditions in Member States.

57. In its second question, the referring court has
singled out a series of possible criteria apt for the
identification of a particular work as a parody. On the
basis of the foregoing considerations and as far as the
structural aspect which I am analysing is concerned, it
must be sufficient to reply as follows. Certainly, a
parody must ... display ... an original character of its
own’, to use the words of the referring court, which
means that, reasonably, it will not be confused with the
original. In addition to this, and in line with the
Commission’s submissions, I believe that none of the
structural criteria proposed by the referring court

satisfies the condition that they should be elements
necessary or essential to the definition of the concept
from the perspective of Union law.

58. In short, as regards its structural aspect, a parody
must strike a certain balance between elements of
imitation and elements of originality, on the basis that
the inclusion of unoriginal elements in fact corresponds
to the intended effect of the parody. However, this now
brings us to the functional aspect of parody.

2. The ‘functional’ aspect of parody

59. Three matters have to be addressed in this regard.
In the first place, there is the matter of two possible
purposes of parody, and, therefore, in practice two
types of parody; in the second, there is the matter of the
intentional aspect, and, in short, the ‘effect’ which a
parody is intended to create; finally, there is the matter
of the ‘subject-matter’ of the parody, which is where
the question of the impact of fundamental rights arises.
a) The purpose of parody

60. First, I believe that this may be the appropriate
place to deal with the issue of what should be called
‘the purpose’ of parody, which is implicit in the
wording of the second question, in which the referring
court asks whether a parody must be designed to
provoke humour or to mock, ‘regardless of whether
any criticism thereby expressed applies to the original
work or to something or someone else’.

61. In formulating this alternative, the Hof van beroep
draws our attention to two different types of parody,
according to whether the purpose or intention, which I
shall not define yet, is directed at or concerned with the
original work (‘parody of’), or the original work
parodied is merely the instrument of an intention aimed
at a third-party individual or object (‘parody with’).

62. Those two possible types of parody were
considered at the hearing. The question is whether both
types are a parody for the purposes of the Directive or,
on the contrary, only the type which is directed at the
original work, in so far as it is a “parodied” work in the
strict sense of the term.

63. The question thus framed is important, for the case
at issue in the main proceedings does not concern the
latter type of parody. It is, without doubt, a case of
parody ‘with’. The cover of the comic-strip album has
been manipulated to convey a message that has nothing
to do with the original work, about which the image in
question does not appear outwardly to express any
opinion.

64. I am inclined to believe that the concept of parody
in the Directive ought not to be confined to the case of
a parody having no meaning beyond the original, work
parodied. It could perhaps be argued that, from the
point of view of literary theory, the most deeply-rooted
type of parody is that which, whatever the intention, is
essentially designed to refer to the original work.
Irrespective of that, it cannot be denied that criticism of
customs, social criticism and political criticism have
also, from time immemorial and clearly for the purpose
of conveying a message effectively, made use of the
privileged medium entailing the alteration of a pre-
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existing work, which is sufficiently recognisable to the
public at which that criticism is directed.

65. In short, I believe that the type of parody which, for
ease of reference, we are calling ‘parody with’ is now
sufficiently established in our ‘communication culture’
for it to be impossible to disregard it when defining the
concept of ‘parody’ for the purposes of the Directive.
That being said, it is now necessary to turn to the
question of the effect sought by the author of the
parody.

b) The effect of parody

66. We have already had an opportunity of seeing how
the usual dictionary definitions contain a common
intentional element related to the effect sought by
means of the parody, so that the imitation is described
alternatively as ‘burlesca’, ‘burlesque’, ‘komisch’,
‘scherzhfaft]’, ‘grappige ... om iets bespottelijk te
maken’, and lastly as ‘for the purposes of ridicule’.

67. In short, parody pursues a particular effect, almost
as a necessary consequence of the reworking of an
earlier work. It is that — so to speak — selective
reception that must of itself have a particular effect on
the addressees, at the risk of being a complete failure.
68. The issue which, to my mind, is more difficult is
that of the restriction of this intentional or functional
element to, or at least its definition as, mockery,
humour, or comedy. Taking account, in particular, of
the extreme seriousness which may underlie a
humorous expression, and the significance, difficult to
exaggerate, which tragicomedy has had in some of our
cultures: what degree of humour can there be in a
certain parody of the medieval chivalresque novels, to
give a well-known example?

69. At all events, in accepting the reference to
‘mockery’ as the usual way of describing the
intentional aspect of parody, I believe that the Member
States have broad discretion when it comes to
determining whether the work in question has the status
of a parody. (27)

70. Finally, from the perspective I am calling
functional, parody is a form of artistic expression and a
manifestation of freedom of expression. It can be one
thing as much as the other and it can be both things at
once. The important point for the present purposes is
that the case before the referring court predominantly
falls within the context of freedom of expression, so
that that the image in question is designed to convey a
particular political message with supposedly greater
effectiveness.

¢) The subject-matter of the parody: the impact of the
fundamental rights

71. At this juncture, we must return to the question of
the form and subject-matter of the political message
that the cover of the calendar handed out by Mr
Deckmyn at the New Year reception held by the City of
Ghent seeks to convey.

72. In the main proceedings, the parties debated before
the civil court the concept of parody as an exception to
copyright provided for in the national legislation. The
current holders of copyright in the work drew attention
to, inter alia, the subject-matter and, in short, the

unequivocal message of the cover at issue. The original
work has been distorted by two changes: first, the
‘benefactor’ has been replaced by a political figure;
second, the beneficiaries of the benefactor’s generosity,
who were originally non-specific, have, in an equally
unequivocal way, become immigrants, or, at all events,
‘foreign’ residents, in order to convey Viaams belang’s
message. In so far as the original work, through such
manipulation, has become a means of conveying a
political message with which the holders of copyright
in the work are fully entitled not to agree and in fact do
not agree, the question arises whether the court seised
of the proceedings must include the subject-matter of
that political message in its assessment of the parody
exception.

73. It was the referring court that mentioned in the
request for a preliminary ruling certain of the rights laid
down in the Charter, certainly with the intention of
focusing the Court’s attention on the subject-matter of
the picture at issue. It was that same concern that led
the Court to ask the parties referred to in Article 23 of
the Statute of the Court of Justice to make submissions
on the possible impact on the interpretation of the
concept of parody of certain fundamental rights
referred to in the Charter (Article 1 (human dignity),
Article 11(1) (freedom of expression and information),
Article 13 (freedom of the arts and sciences), Article 17
(right to property); Article 21(1) (non-discrimination)
and Article 22 (cultural, religious and linguistic
diversity)).

74. In reply to that question, the Kingdom of Belgium
expressed the view that the fundamental rights laid
down in the Charter are undoubtedly relevant for the
purposes of the interpretation of the concept of
‘parody’. It pointed out that, from a different
perspective, copyright could be regarded as a limitation
of the freedom of expression within the meaning of
Article 52 of the Charter, meaning that the rights at
issue must be examined by the national court.
According to Belgium, the rights to be taken into
consideration include not only intellectual property
rights (including moral rights) and freedom of
expression but also the other rights laid down in the
Charter, including the rights referred to by the national
court in its order.

75. For its part, the Commission observed that, in
accordance with recital 3 in the preamble to the
Directive, the legislature was seeking to respect
fundamental rights, in particular, intellectual property
and freedom of expression. It is therefore a question of
reconciling those rights and striking a fair balance
between them. The Directive must be interpreted in
conformity with those two rights in particular. In the
context of the application of the Directive, the national
court must also respect other fundamental rights.

76. To what extent may the interpretation of the scope
of the parody exception carried out by the national
court be affected by the fundamental rights? That is, in
short, the difficult question that must be answered as
the final point of this Opinion.
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77. Since the case-law of the Court on fundamental
rights began, particularly in a context in which there is
no declaration of rights in the traditional sense of the
word, the Court has held that fundamental rights are
recognised and guaranteed in the Union as ‘general
principles’ of EU law. This is still affirmed today in
Article 6(3) TEU, in fine. The reminder in paragraph 4
of Internationale Handelsgesellschaft is obligatory in
that respect, while at the same time hardly necessary.
(28)

78. At all events, that is how the original interpretation
of fundamental rights in the context of the Union, as a
category included in the general principles of EU law,
has enabled those rights to be relied on as a general
criterion for the interpretation of EU law. (29)

79. It should thus be no surprise either that the settled
case-law pursuant to which European Union secondary
law must be interpreted in conformity with primary
law, including the Charter, (30) also has a bearing
when a provision of secondary law applies as between
individuals. (31) In particular, the Court has stressed
the importance of striking a fair balance between the
various fundamental rights applicable in cases in which
they may be in competition. (32) In the concise but
expressive words of the Court, ‘situations cannot exist
which are covered in that way by EU law without those
fundamental rights being applicable’. (33)

80. Against that background, it cannot be disputed that,
in a situation such as that giving rise to the main
proceedings, the first of the rights derived from the
Charter which the court seised of the main proceedings
must take into account is freedom of expression, laid
down in Article 11(1) thereof. The Court, relying in
turn on the case-law of the ECHR, has drawn attention
to the prominent role of freedom of expression in a
democratic society, (34) such as European civil society,
particularly when freedom of expression appears as an
instrument of and in the service of the European public
space, either at Union level or at the level of each
Member State. Pursuant to Article 10(2) of the
European Convention on Human Rights, freedom of
expression must also be respected where information or
ideas offend, shock or disturb. (35)

81. In short, provided that the parody does in fact
satisfy the conditions referred to above, an
interpretation of the concept of parody by the civil
court in the circumstances of the case must, as a matter
of principle, lead to favouring the exercise of freedom
of expression by those specific means. However, the
difficulty lies in the limits of the subject-matter of the
message and this is addressed in the considerations
below.

82. It must be pointed out straightaway that freedom of
expression is never quite ‘unlimited’ in a democratic
society, (36) and this for many different reasons of
form and substance that need not be considered. In that
regard, suffice it to recall the wording of Article 10(2)
of the European Convention on Human Rights. This is
also why the Charter encompasses not only freedom of
expression but also other rights that may occasionally
compete with it: human dignity (Article 1), first,

together with another series of rights and freedoms, in
particular the prohibition of discrimination on grounds
of race or religion (Article 21).

83. At the very core of those limits it is possible to
identify the presence of the most deeply rooted beliefs
in European society, which is far from being a society
without history or, in short, without culture. (37) In
secondary law, those beliefs found particular
expression in the Framework Decision on combating
certain forms and expressions of racism and
xenophobia by means of criminal law. (38)

84. It is clear that a civil court seised of a case
concerning intellectual property rights is not required
primarily to give effect to such limits, which are part of
criminal law, in a dispute between individuals. Civil
courts are in no circumstances required to replace
criminal courts in the suppression of such conduct.
However, at the same time, it should be observed that
civil courts in giving their interpretation cannot be
unaware that ‘the Charter exists’; that is to say, that it
has a certain virtual existence, even in the context of
civil proceedings.

85. Taking into account the ‘presence’ that fundamental
rights must be acknowledged to have in the legal
system as a whole, 1 believe that, in principle and
strictly from the perspective of the concept of parody, a
particular image cannot be excluded from that concept
solely because the author of the original work does not
agree with the message or because the latter may
deserve to be rejected by a large section of public
opinion. However, distortions of the original work
which, in form or substance, convey a message
radically opposed to society’s most deeply held beliefs,
(39) on which the European public space is constructed
and exists, (40) should not be accepted as a parody and
the authors of the work with whose assistance the
parody is created are authorised to assert as much.

86. Finally, it is clear too that the European public
space is constructed, even if only in part, on the sum of
national public spaces that are not completely
interchangeable. The Court has had occasion to assess
that difference of identity, notably in Omega, (41) as
far as human dignity is concerned.

87. The question whether, in the specific case, the
alterations to the original work were made with respect
for what I have described as the most deeply rooted
beliefs in European society is a matter which it falls to
the national court to decide.

88. In conclusion, I believe that when a civil court
interprets a concept such as ‘parody’, it must, to the
extent called for by the case, rely on the fundamental
rights affirmed in the Charter, while being bound to
weigh up those rights properly one against the other
when the circumstances of the case so require.

V — Conclusion

89. For the reasons set out, I propose that the Court
reply to the questions referred by the Hof van beroep as
follows:

(1) The concept of ‘parody’ in Article 5(3)(k) of
Directive 2001/29/EC of the European Parliament and
of the Council of 22 May 2001 on the harmonisation of
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certain aspects of copyright and related rights in the
information society is an autonomous concept of Union
law.

(2) For the purposes of Article 5(3)(k) of Directive
2001/29, a ‘parody’ is a work which, for the purposes
of mockery, combines elements of a clearly
recognisable earlier work with elements sufficiently
original to ensure that the work is not easily confused
with the original work.

(3) When a civil court interprets a concept such as
‘parody’, it must, to the extent called for by the case,
rely on the fundamental rights affirmed in the Charter
of Fundamental Rights of the European Union, while
being bound to weigh up those rights properly one
against the other when the circumstances of the case so
require.
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