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Court of Justice EU, 9 April 2014, Sintax Trading 
 

 
 
CUSTOMS SEIZURE 
 
Customs authorities may initiate proceedings to 
determine whether there has been an infringement 
of an intellectual property right under national law 
• In those circumstances, Article 13(1) of 
Regulation No 1383/2003 does not preclude the 
Member States from providing that the customs 
authorities may themselves initiate proceedings to 
determine whether there has been an infringement 
of an intellectual property right under national law. 
41 Furthermore, although it is true that the holder of the 
intellectual property right has an essential role so that 
the measures necessary in order to prevent the placing 
on the market of counterfeit and pirated goods are 
taken in its own interest (see, to that effect, Case C‑
223/98 Adidas EU:C:1999:500, paragraph 26), such a 
finding cannot prevent the customs authorities from 
taking any action, for the purposes of Regulation No 
1383/2003, without the initiative of the right-holder. 
42 Moreover, having regard to the aims of that 
regulation which, as is apparent from recital 2 in the 
preamble thereto, seeks to prevent the placing on the 
market of goods which, in addition to infringing 
intellectual property rights, deceive and in some cases 
endanger the health and safety of consumers, other 
persons than the holders of those rights may, in order to 
eliminate those risks, rely on an interest in establishing 
the infringement of such rights. 
43 Therefore, Regulation No 1383/2003 does not seek 
only to protect private rights and interests but also to 
protect public interests. 
 
Customs authorities may determine whether there 
has been an infringement of an intellectual property 
right, if the relevant decisions are subject to appeal 
• In those circumstances, Regulation No 1383/2003 
cannot be interpreted as precluding, in principle, a 
provision of national law which entrusts to an 
administrative authority the task of determining 
whether there has been an infringement of an 
intellectual property right. 
• Although, as is apparent from the order for 
reference, the national law at issue in the case in the 

main proceedings entrusts to the customs 
authorities the task of determining whether there 
has been an infringement of an intellectual property 
right, it is for the national court to ascertain 
whether the relevant decisions taken by that 
authority may be subject to appeal ensuring that the 
rights derived by individuals from EU law are 
safeguarded and, in particular, from Regulation No 
1383/2003. 
 
Source: curia.europa.eu 
 
Court of Justice EU, 9 April 2014 
(…) 
JUDGMENT OF THE COURT (Second Chamber) 
9 April 2014 (*) 
(Request for a preliminary ruling — Regulation (EC) 
No 1383/2003 — Measures to prevent counterfeit or 
pirated goods being placed on the market — Article 
13(1) — Powers of the customs authorities to establish 
the infringement of an intellectual property right) 
In Case C‑583/12, 
REQUEST for a preliminary ruling under Article 267 
TFEU from the Riigikohus (Estonia), made by decision 
of 5 December 2012, received at the Court on 12 
December 2012, in the proceedings 
Sintax Trading OÜ 
v 
Maksu- ja Tolliamet, 
THE COURT (Second Chamber), 
composed of R. Silva de Lapuerta, President of the 
Chamber, J.L. da Cruz Vilaça, G. Arestis, J.-C. 
Bonichot (Rapporteur) and A. Arabadjiev, Judges, 
Advocate General: P. Cruz Villalón, 
Registrar: A. Calot Escobar, 
having regard to the written procedure, 
after considering the observations submitted on behalf 
of: 
– the Estonian Government, by N. Grünberg and M. 
Linntam, acting as Agents, 
– the Czech Government, by M. Smolek, acting as 
Agent, 
– the European Commission, by B.-R. Killmann and E. 
Randvere, acting as Agents, 
after hearing the Opinion of the Advocate General at 
the sitting on 28 January 2014, 
gives the following 
Judgment 
1 This request for a preliminary ruling concerns the 
interpretation of Council Regulation (EC) No 
1383/2003 of 22 July 2003 concerning customs action 
against goods suspected of infringing certain 
intellectual property rights and the measures to be taken 
against goods found to have infringed such rights (OJ 
2003 L 196, p. 7). 
2 The request has been made in proceedings between 
Sintax Trading OÜ (‘Sintax Trading’) and Maksu- ja 
Tolliamet (Tax and Customs Office, ‘the Customs 
Authorities’) concerning the refusal by the latter to 
grant the release of goods detained on suspicion that 
they infringed an intellectual property right although 
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the right-holder had not initiated the proceedings to 
determine whether there had been an infringement of 
such a right. 
Legal context 
International law 
3 The Agreement on Trade-Related Aspects of 
Intellectual Property Rights in Annex 1C to the 
Agreement establishing the World Trade Organisation 
(‘WTO’), signed at Marrakesh on 15 April 1994, was 
approved by Council Decision 94/800/EC of 22 
December 1994 concerning the conclusion on behalf of 
the European Community, as regards matters within its 
competence, of the agreements reached in the Uruguay 
Round multilateral negotiations (1986-1994) (OJ 1994 
L 336, p. 1) (‘the TRIPS Agreement’).  
4 Part III of the TRIPS Agreement contains, in 
particular, Article 41(1) to (4), which provides: 
‘1. Members shall ensure that enforcement procedures 
as specified in this Part are available under their law 
so as to permit effective action against any act of 
infringement of intellectual property rights covered by 
this Agreement, including expeditious remedies to 
prevent infringements and remedies which constitute a 
deterrent to further infringements. These procedures 
shall be applied in such a manner as to avoid the 
creation of barriers to legitimate trade and to provide 
for safeguards against their abuse.  
2. Procedures concerning the enforcement of 
intellectual property rights shall be fair and equitable. 
They shall not be unnecessarily complicated or costly, 
or entail unreasonable time-limits or unwarranted 
delays. 
3. Decisions on the merits of a case shall preferably be 
in writing and reasoned. They shall be made available 
at least to the parties to the proceeding without undue 
delay. Decisions on the merits of a case shall be based 
only on evidence in respect of which parties were 
offered the opportunity to be heard.  
4. Parties to a proceeding shall have an opportunity for 
review by a judicial authority of final administrative 
decisions and, subject to jurisdictional provisions in a 
Member’s law concerning the importance of a case, of 
at least the legal aspects of initial judicial decisions on 
the merits of a case. …’. 
5 Article 42 of the Agreement provides: 
‘Members shall make available to right holders … civil 
judicial procedures concerning the enforcement of any 
intellectual property right covered by this Agreement. 
…’. 
6 Article 49 of that agreement, entitled ‘Administrative 
Procedures’, is worded as follows:  
‘To the extent that any civil remedy can be ordered as a 
result of administrative procedures on the merits of a 
case, such procedures shall conform to principles 
equivalent in substance to those set forth in this 
Section.’ 
7 According to Article 51 of that agreement, entitled 
‘Suspension of Release by Customs Authorities’: 
‘Members shall, in conformity with the provisions set 
below, adopt procedures … to enable a right holder, 
who has valid grounds for suspecting that the 

importation of counterfeit trademark or pirated 
copyright goods … may take place, to lodge an 
application in writing with competent authorities, 
administrative or judicial, for the suspension by the 
customs authorities of the release into free circulation 
of such goods. …’. 
8 Under the heading ‘Notice of Suspension’, Article 54 
of the TRIPS provides: 
‘The importer and the applicant shall be promptly 
notified of the suspension of the release of goods 
according to Article 51.’ 
9 Article 55 of that agreement, under the heading 
‘Duration of Suspension’, is worded as follows: 
‘If, within a period not exceeding 10 working days after 
the applicant has been served notice of the suspension, 
the customs authorities have not been informed that 
proceedings leading to a decision on the merits of the 
case have been initiated by a party other than the 
defendant, or that the duly empowered authority has 
taken provisional measures prolonging the suspension 
of the release of the goods, the goods shall be released, 
provided that all other conditions for importation or 
exportation have been complied with; in appropriate 
cases, this time-limit may be extended by another 10 
working days. …’. 
European Union law 
10 Recitals 2, 5, 8 and 10 in the preamble to Regulation 
No 1383/2003 read as follows:  
‘(2) The marketing of counterfeit and pirated goods, 
and indeed all goods infringing intellectual property 
rights, does considerable damage to law-abiding 
manufacturers and traders and to right-holders, as well 
as deceiving and in some cases endangering the health 
and safety of consumers. Such goods should, in so far 
as is possible, be kept off the market and measures 
adopted to deal effectively with this unlawful activity 
without impeding the freedom of legitimate trade. … 
… 
(5) Action by the customs authorities should involve, 
for the period necessary to determine whether suspect 
goods are indeed counterfeit goods, pirated goods or 
goods infringing certain intellectual property rights, 
suspending release for free circulation, export and re-
export or … detaining those goods.  
… 
(8) Proceedings initiated to determine whether an 
intellectual property right has been infringed under 
national law will be conducted with reference to the 
criteria used to establish whether goods produced in 
that Member State infringe intellectual property rights 
This Regulation does not affect the Member States’ 
provisions on the competence of the courts or judicial 
procedures. 
… 
(10) It is necessary to lay down the measures 
applicable to goods which have been found to be 
counterfeit, pirated or generally to infringe certain 
intellectual property rights. …’. 
11 Article 1(1) and (2) of Regulation No 1383/2003 
provides:  
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‘1. This Regulation sets out the conditions for action by 
the customs authorities when goods are suspected of 
infringing an intellectual property right in the 
following situations:  
(a) when they are entered for release for free 
circulation … 
(b) when they are found during checks on goods 
entering or leaving the [European Union] customs 
territory … 
2. This Regulation also fixes the measures to be taken 
by the competent authorities when the goods referred to 
in paragraph 1 are found to infringe intellectual 
property rights.’  
12 Article 2 of the regulation states:  
‘1. For the purposes of this Regulation, “goods 
infringing an intellectual property right” means: 
… 
(b) “pirated goods”, namely goods which are or 
contain copies made without the consent of the holder 
of a copyright or related right or design right, 
regardless of whether it is registered in national law … 
… 
2. For the purposes of this Regulation, “right-holder” 
means:  
(a) the holder of a trademark, copyright or related 
right, design right, patent, supplementary protection 
certificate, plant variety right, protected designation of 
origin, protected geographical indication and, more 
generally, any right referred to in paragraph 1; or  
(b) any other person authorised to use any of the 
intellectual property rights mentioned in point (a), or a 
representative of the right-holder or authorised user.’  
13 In Chapter II of that regulation, entitled 
‘Applications for action by the Customs Authorities’, 
Article 4(1), in Section 1 thereof, concerning measures 
that the authorities may take before an application for 
action has been lodged, provides: 
‘Where the customs authorities, in the course of action 
in one of the situations referred to in Article 1(1) and 
before an application has been lodged by a right-
holder or granted, have sufficient grounds for 
suspecting that goods infringe an intellectual property 
right, they may suspend the release of the goods or 
detain them for a period of three working days from the 
moment of receipt of the notification by the right-holder 
and by the declarant or holder of the goods, if the latter 
are known, in order to enable the right-holder to 
submit an application for action in accordance with 
Article 5.’ 
14 Under Article 5(1) and (2) of Regulation No 
1383/2003, in Section 2 of Chapter II, entitled ‘The 
lodging and processing of applications for customs 
action’: 
‘1. In each Member State a right-holder may apply in 
writing to the competent customs department for action 
by the customs authorities when goods are found in one 
of the situations referred to in Article 1(1) (application 
for action).  
2. Each Member State shall designate the customs 
department competent to receive and process 
applications for action.’  

15 The first subparagraph of Article 8(1) of that 
regulation provides:  
‘The decision granting the right-holder’s application 
for action shall immediately be forwarded to those 
customs offices of the Member State or States likely to 
be concerned by the goods alleged in the application to 
infringe an intellectual property right.’  
16 Article 9 of that regulation is in Chapter III thereof 
and is entitled ‘Conditions governing action by the 
Customs Authorities and by the authority competent to 
decide on the case’. It is worded as follows: 
‘1. Where a customs office to which the decision 
granting an application by the right-holder has been 
forwarded pursuant to Article 8 is satisfied, after 
consulting the applicant where necessary, that goods in 
one of the situations referred to in Article 1(1) are 
suspected of infringing an intellectual property right 
covered by that decision, it shall suspend release of the 
goods or detain them. 
… 
2. The competent customs department or customs office 
referred to in paragraph 1 shall inform the right-holder 
and the declarant or holder of the goods … of its action 
and is authorised to inform them of the actual or 
estimated quantity and the actual or supposed nature of 
the goods whose release has been suspended or which 
have been detained, without being bound by the 
communication of that information to notify the 
authority competent to take a substantive decision. 
3. With a view to establishing whether an intellectual 
property right has been infringed under national law, 
… the customs office or department which processed 
the application shall inform the right-holder, at his 
request and if known, of the names and addresses of the 
consignee, the consignor, the declarant or the holder of 
the goods and the origin and provenance of goods 
suspected of infringing an intellectual property right. 
…’ 
17 Article 10 of that regulation is worded as follows: 
‘The law in force in the Member State within the 
territory of which the goods are placed in one of the 
situations referred to in Article 1(1) shall apply when 
deciding whether an intellectual property right has 
been infringed under national law. 
That law shall also apply to the immediate notification 
of the customs department or office referred to in 
Article 9(1) that the procedure provided for in Article 
13 has been initiated, unless the procedure was 
initiated by that department or office.’ 
18 According to Article 13(1) of Regulation No 
1383/2003:  
‘If, within 10 working days of receipt of the notification 
of suspension of release or of detention, the customs 
office referred to in Article 9(1) has not been notified 
that proceedings have been initiated to determine 
whether an intellectual property right has been 
infringed under national law in accordance with 
Article 10 or has not received the right-holder’s 
agreement provided for in Article 11(1) where 
applicable, release of the goods shall be granted, or 
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their detention shall be ended, as appropriate, subject 
to completion of all customs formalities. 
This period may be extended by a maximum of 10 
working days in appropriate cases.’ 
19 Article 14(1) of that regulation provides for the 
possibility to obtain the release of goods suspected of 
infringing design rights, patents, supplementary 
protection certificates or plant variety rights on 
provision of a security. Subparagraph 2 thereof 
provides: 
‘The security provided for in paragraph 1 must be 
sufficient to protect the interests of the right-holder. 
… 
Where the procedure to determine whether an 
intellectual property right has been infringed under 
national law has been initiated other than on the 
initiative of the holder of a design right, patent, 
supplementary protection certificate or plant variety 
right, the security shall be released if the person 
initiating the said procedure does not exercise his right 
to institute legal proceedings within 20 working days of 
the date on which he receives notification of the 
suspension of release or detention. 
…’ 
20 According to Article 17(1)(a) of Regulation No 
1383/2003, in Chapter IV thereof, entitled ’Provisions 
applicable to goods found to infringe an intellectual 
property right’:  
‘Without prejudice to the other legal remedies open to 
the right-holder, Member States shall adopt the 
measures necessary to allow the competent authorities:  
(a) in accordance with the relevant provisions of 
national law, to destroy goods found to infringe an 
intellectual property right or dispose of them outside 
commercial channels in such a way as to preclude 
injury to the right-holder, without compensation of any 
sort and, unless otherwise specified in national 
legislation, at no cost to the exchequer.’ 
Estonian law 
21 Under Article 39(4) and (6) of the Customs Code 
(tolliseadus):  
‘(4) In respect of goods which are suspected of 
infringing an intellectual property right within the 
meaning of [Regulation No 1383/2003] concerning 
customs action against goods suspected of infringing 
certain intellectual property rights and the measures to 
be taken against goods found to have infringed such 
rights, the right-holder shall, on the basis of an 
examination of samples, provide a written evaluation 
within 10 days of notification of the retention of those 
goods. The right-holder shall not receive payment for 
providing the evaluation. 
… 
(6) The customs authorities shall without delay forward 
a copy of the evaluation obtained from the right-holder 
to the relevant person, who may within 10 days of 
receipt of the copy of the evaluation submit to the 
customs authorities written objections to the evaluation 
together with relevant evidence.’ 
22 Article 45(1) of the Customs Code, entitled ‘Goods 
to be seized’, is worded as follows:  

‘The customs authorities shall seize and sell, destroy 
under customs supervision, or hand over free of charge 
under the procedure laid down in Articles 97 and 98 
the goods referred to in Articles 53, 57 and 75 of 
[Council Regulation No 2913/92 of 12 October 1992 
establishing the Community Customs Code (OJ 1992 L 
302, p. 1), as amended by Council Regulation (EC) No 
1791/2006 of 20 November 2006 (OJ 2006 L 363, p. 
1)].’  
23 According to Article 6 of the Code of 
Administrative Procedure (haldusmenetluseseadus): 
‘Every administrative body is obliged to elucidate the 
facts of essential significance in the matter which is the 
subject of the procedure and if necessary collect 
evidence thereon on its own initiative.’  
The dispute in the main proceedings and the 
questions referred for a preliminary ruling 
24 Syntax Trading imported into Estonia bottles of bath 
products supplied by a Ukrainian company. When they 
were imported, Acerra OÜ (‘Acerra’) informed the 
Customs Authorities that those bottles infringed a 
patent registered in its name. 
25 As a result, the Customs Authorities suspended the 
release for free circulation of the goods concerned in 
order to carry out a further investigation which revealed 
a strong similarity between the shape of the bottles 
imported and Acerra’s patent. Suspecting an 
infringement of an intellectual property right it seized 
the goods and requested an opinion from Acerra. The 
latter confirmed those suspicions. 
26 On that basis, the Customs Authorities found that 
the goods infringed an intellectual property right within 
the meaning of Regulation No 1383/2003 and 
therefore, on 11 February 2011, it rejected the 
application by Syntax Trading to obtain the release of 
the goods. 
27 Syntax Trading brought an action against the 
decision of the Customs Authorities before the Tallinna 
halduskohus (Administrative Court, Tallin), which was 
confirmed by a second judgment of 17 February 2011. 
Finding procedural irregularities, that court ordered the 
release of those goods. On another ground, that 
judgment was upheld on appeal by the Tallina 
ringkonnakohus (Court of Appeal, Tallin), which held 
that Article 10 of Regulation No 1383/2003 did not 
authorise the customs authorities to give a decision 
themselves as to the existence of an infringement of an 
intellectual property right. According to that court, in 
the absence of proceedings to establish whether there 
had been an infringement of Acerra’s intellectual 
property right, the Customs Authorities could not 
detain the goods after the expiry of the period 
prescribed to that effect by Article 13(1) of Regulation 
No 1383/2003. 
28 Hearing an appeal in cassation by the customs 
administration, the Riigikohus (Supreme Court) is 
unsure as to whether that interpretation is well founded, 
since Estonian law authorises the Customs Authorities 
to conduct, themselves and on their own initiative, 
adversarial proceedings in order to give a decision on 
the merits as to the existence of an infringement of an 

http://www.ippt.eu/
http://www.ip-portal.eu/


www.ippt.eu  IPPT20140409, ECJ, Sintax Trading 

www.ip-portal.eu  Page 5 of 14 

intellectual property right. However, the referring court 
wishes to know whether national law is compatible 
with Regulation No 1383/2003. 
29 In those circumstances, the Riigikohus decided to 
stay its proceedings and to refer the following questions 
to the Court of justice for a preliminary ruling :  
‘1. May the “proceedings … to determine whether an 
intellectual property right has been infringed” referred 
to in Article 13(1) of Regulation No 1383/2003 also be 
conducted within the customs department or must “the 
authority competent to decide on the case” dealt with 
in Chapter III of the regulation be separate from the 
customs authorities?  
2. Recital 2 in the preamble to Regulation No 
1383/2003 mentions as one of the objectives of the 
regulation the protection of consumers, and according 
to recital 3 in the preamble a procedure should be set 
up to enable the customs authorities to enforce as 
effectively as possible the prohibition of the 
introduction into the European Union customs territory 
of goods infringing an intellectual property right, 
without impeding the freedom of legitimate trade in 
accordance with recital 2 in the preamble to the 
regulation and recital 1 in the preamble to Regulation 
(EC) No 1891/2004 of 21 October 2004 laying down 
provisions for the implementation of Regulation No 
1383/2003 (OJ 2004 L 328, p. 16) .  
3. Is it compatible with those objectives if the measures 
laid down in Article 17 of Regulation No 1383/2003 
can be applied only if the right-holder initiates the 
procedure mentioned in Article 13(1) of the regulation 
for determination of an infringement of an intellectual 
property right, or must it also be possible, for the 
effective pursuit of those objectives, for the customs 
authorities to initiate the corresponding procedure?’  
The questions referred for a preliminary ruling 
30 By its questions, which it is appropriate to examine 
together, the referring court asks essentially whether 
Article 13(1) of Regulation No 1383/2003 must be 
interpreted as not precluding the customs authorities 
from themselves initiating and conducting the 
proceedings referred to by that provision in the absence 
of an initiative on the part of the intellectual property 
right-holder. 
31 As is clear from the provisions of Article 1(1) and 
(2) thereof, Regulation No 1383/2003 not only sets out 
the conditions for action by the customs authorities 
when goods are suspected of infringing intellectual 
property rights, but also the measures to be taken by the 
competent authorities when such goods are found to 
infringe those intellectual property rights. 
32 As regards the conditions for action by the customs 
authorities when the goods are suspected of infringing 
intellectual property rights, Regulation No 1383/2003 
provides, in Article 5 to 7 thereof, that that action is to 
be made on the application of the holder of the 
intellectual property right concerned, or on the 
initiative of the customs authorities, as is clear from 
Article 4 thereof, but under conditions which must 
enable the right-holder to lodge an application for 
intervention in accordance with Article 5 thereof. 

33 As the Advocate General noted in point 25 of his 
Opinion, the measures suspending release or detaining 
goods suspected of infringing intellectual property 
rights that may be taken by the authorities are 
temporary in nature. 
34 First, when they are applied on the initiative of the 
customs authorities, such measures are intended solely 
to enable the right-holder to lodge an application for 
action by the customs authorities in accordance with 
the procedures and under the conditions laid down in 
Article 5 et seq of Regulation No 1383/2003. Second, 
when they are adopted following such an application, 
they aim solely to enable the applicant to establish that 
he has initiated proceedings to determine whether there 
has been an infringement of an intellectual property 
right under national law. 
35 In that connection, it must be recalled that, in 
accordance with Article 10 of Regulation No 
1383/2003, the law in force in the Member State within 
the territory of which the goods are placed in one of the 
situations referred to in Article 1(1) is to apply when 
deciding whether an intellectual property right has been 
infringed under national law.  
36 It must also be recalled, as is clear from Article 
13(1) of that regulation that, if, within 10 working days 
of receipt of the notification of suspension of release or 
of detention, the customs office referred to in Article 
9(1) has not been notified that proceedings have been 
initiated to determine whether an intellectual property 
right has been infringed under national law, in 
accordance with Article 10 of that regulation, release of 
the goods must be granted, or their detention is to be 
ended, as appropriate, subject to completion of all 
customs formalities. 
37 The aim of those provisions is that the customs 
authorities are to draw the appropriate conclusions 
from the inaction of the holder of the intellectual 
property right concerned with respect to goods 
suspected of infringing such a right. However, they do 
not in themselves exclude proceedings to determine if 
there has been an infringement of an intellectual 
property right under national law from being 
commenced on the initiative of the customs authorities, 
in the absence of any initiative by the right-holder 
concerned. 
38 Moreover, various provisions of Regulation No 
1383/2003 confirm that interpretation. 
39 The same is true as regards the second paragraph of 
Article 10 of that regulation which, laying down the 
conditions for the notification of the fact that the 
procedure provided for in Article 13(1) thereof has 
been initiated, concerns cases in which those 
proceeding are initiated by a customs department or 
office. 
40 Similarly, Article 14(2) of Regulation No 1383/2003 
expressly refers to cases in which such proceedings 
have been initiated otherwise than on the initiative of 
the right-holder concerned. 
41 Furthermore, although it is true that the holder of the 
intellectual property right has an essential role so that 
the measures necessary in order to prevent the placing 
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on the market of counterfeit and pirated goods are 
taken in its own interest (see, to that effect, Case 
C‑223/98 Adidas EU:C:1999:500, paragraph 26), 
such a finding cannot prevent the customs authorities 
from taking any action, for the purposes of Regulation 
No 1383/2003, without the initiative of the right-
holder. 
42 Moreover, having regard to the aims of that 
regulation which, as is apparent from recital 2 in the 
preamble thereto, seeks to prevent the placing on the 
market of goods which, in addition to infringing 
intellectual property rights, deceive and in some cases 
endanger the health and safety of consumers, other 
persons than the holders of those rights may, in order to 
eliminate those risks, rely on an interest in establishing 
the infringement of such rights. 
43 Therefore, Regulation No 1383/2003 does not seek 
only to protect private rights and interests but also to 
protect public interests. 
44 In those circumstances, Article 13(1) of Regulation 
No 1383/2003 does not preclude the Member States 
from providing that the customs authorities may 
themselves initiate proceedings to determine whether 
there has been an infringement of an intellectual 
property right under national law. 
45 As to the question whether the customs authorities 
may conduct those proceedings and adopt a decision on 
the merits in order to determine whether there has been 
an infringement of an intellectual property right under 
national law, it must be recalled that, according to 
Article 10 of Regulation No 1383/2003, it is the law in 
force in the Member State in which the goods are 
situated which will be applicable in order to make that 
determination. 
46 It does not appear either from Article 13(1) of any 
other provision of Regulation No 1383/2003 that the 
EU legislature intended to require the Member States to 
reserve the powers to give a decision on the merits of a 
case to certain authorities. 
47 By thus limiting itself to referring to the application 
of the law in force in the Member State concerned in 
order to determine whether there has been an 
infringement of an intellectual property right, the EU 
legislature has not, in principle, ruled out the possibility 
that an authority other than a judicial authority may be 
designated as the authority competent to give a decision 
on the merits of a case. Furthermore, the Court has 
already held that such powers may be entrusted to an 
authority other than a judicial authority (see, to that 
effect, Joined Cases C‑446/09 and C‑495/09 Philips 
EU:C:2011:796, paragraph 69). 
48 It must be observed, in that regard, that it is clear 
from the provisions of the TRIPS Agreement, which, 
according to the settled case-law of the Court, forms an 
integral part of the European Union legal order (see, to 
that effect, Case C‑180/11 Bericap EU:C:2012:717, 
paragraph 67), and in particular the provisions of 
Article 49 thereof, that the enforcement of intellectual 
property rights may be ensured in the context of 
administrative procedures on the merits of the case 

provided that they conform with the guarantees laid 
down in particular by Article 41 of that agreement. 
49 In those circumstances, Regulation No 1383/2003 
cannot be interpreted as precluding, in principle, a 
provision of national law which entrusts to an 
administrative authority the task of determining 
whether there has been an infringement of an 
intellectual property right. In the same way, it does not 
appear from any of the provisions of that regulation 
that the Member States are prevented from designating 
the customs authorities themselves for that purpose. 
50 Although it is for the national legal order of each 
Member State to lay down the rules for the exercise of 
such powers, pursuant to the principle of procedural 
autonomy, that is so provided that such rules are not 
less favourable than those governing similar national 
actions and that they do not render practically 
impossible or excessively difficult the exercise of rights 
conferred by EU law, in particular by Regulation No 
1383/2003 to the holders of intellectual property rights 
and to declarants, holders or owners of the goods 
concerned (see, to that effect, Case C‑429/12 Pohl 
EU:C:2014:12, paragraph 23 and the case-law cited). 
51 In particular, it is for the national legal order of each 
Member State, in accordance with the provisions of 
Article 41(4) of the TRIPS Agreement to give the 
parties to proceedings the possibility to request the 
review by a judicial authority of final administrative 
decisions. 
52 Although, as is apparent from the order for 
reference, the national law at issue in the case in the 
main proceedings entrusts to the customs authorities 
the task of determining whether there has been an 
infringement of an intellectual property right, it is for 
the national court to ascertain whether the relevant 
decisions taken by that authority may be subject to 
appeal ensuring that the rights derived by individuals 
from EU law are safeguarded and, in particular, from 
Regulation No 1383/2003. 
53 Having regard to the foregoing considerations the 
answer to the questions referred is that Article 13(1) of 
Regulation No 1383/2003 must be interpreted as 
meaning that it does not preclude the customs 
authorities, in the absence of any initiative by the 
holder of the intellectual property right, from initiating 
and conducting the proceedings referred to in that 
provision themselves, provided that the relevant 
decisions taken by those authorities may be subject to 
appeal ensuring that the rights derived by individuals 
from EU law and, in particular, from that regulation are 
safeguarded. 
Costs 
54 Since these proceedings are, for the parties to the 
main proceedings, a step in the action pending before 
the national court, the decision on costs is a matter for 
that court. Costs incurred in submitting observations to 
the Court, other than the costs of those parties, are not 
recoverable. 
On those grounds, the Court (Second Chamber) hereby 
rules: 
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Article 13(1) of Council Regulation (EC) No 
1383/2003 of 22 July 2003 concerning customs action 
against goods suspected of infringing certain 
intellectual property rights and the measures to be taken 
against goods found to have infringed such rights must 
be interpreted as meaning that it does not preclude the 
customs authorities, in the absence of any initiative by 
the holder of the intellectual property right, from 
initiating and conducting the proceedings referred to in 
that provision themselves, provided that the relevant 
decisions taken by those authorities may be subject to 
appeal ensuring that the rights derived by individuals 
from EU law and, in particular, from that regulation are 
safeguarded. 
 
  
OPINION OF ADVOCATE GENERAL 
Cruz Villalón 
delivered on 28 January 2014 (1) 
Case C‑583/12 
Sintax Trading OÜ 
v 
Maksu- ja Tolliameti Põhja maksu- ja tollikeskus 
(Request for a preliminary ruling from the Riigikohus 
(Estonia)) 
(Customs action against goods suspected of infringing 
intellectual property rights – Regulation (EC) No 
1383/2003 – Article 13(1) – Competent authority to 
conduct proceedings to determine whether an 
intellectual property right has been infringed – 
Competence of the customs authorities to initiate 
proceedings to determine whether an intellectual 
property right has been infringed – Article 47 of the 
Charter of Fundamental Rights of the European Union) 
1. The current case concerns border measures taken in 
Estonia against goods allegedly infringing design 
rights. It offers the Court the opportunity to once again 
interpret Council Regulation (EC) No 1383/2003 (‘the 
Regulation’), (2) namely with respect to the 
proceedings to determine whether an intellectual 
property right has been infringed referred to in Article 
13(1) of the Regulation. 
2. The Estonian Supreme Court (Riigikohus) referred 
two questions to the Court. It asks firstly, whether the 
proceedings mentioned in Article 13(1) of the 
Regulation can be conducted by the customs authorities 
themselves and, secondly, whether those authorities 
may initiate these same proceedings. 
3. These questions arose in a lawsuit filed by Sintax 
Trading OÜ (‘Sintax’) against the Estonian Tax and 
Customs Office (Maksu-ja Tolliamet, ‘MTA’), which 
rejected the demand of Sintax to release goods the 
MTA had detained arguing that they infringe a 
registered industrial design held by OÜ Acerra 
(‘Acerra’). 
I – Legal framework 
A – European Union law 
4. Border measures constitute an important part of the 
European Union’s protection of intellectual property 
rights. The Regulation is neither the first EU legislative 
measure on the matter, (3) nor the last. In fact, with 

effect of 1 January 2014 it has been repealed by 
Regulation No 608/2013. (4) Given the dates of the acts 
in question, however, the Regulation applies in the case 
at hand. 
5. Recitals 2 and 3 of the Regulation read as follows: 
‘(2) The marketing of counterfeit and pirated goods, 
and indeed all goods infringing intellectual property 
rights, does considerable damage to law-abiding 
manufacturers and traders and to right-holders, as well 
as deceiving and in some cases endangering the health 
and safety of consumers. Such goods should, in so far 
as is possible, be kept off the market and measures 
adopted to deal effectively with this unlawful activity 
without impeding the freedom of legitimate trade. This 
objective is consistent with efforts under way at 
international level. 
(3) In cases where counterfeit goods, pirated goods 
and, more generally, goods infringing an intellectual 
property right originate in or come from third 
countries, their introduction into the Community 
customs territory, including their transhipment, release 
for free circulation in the Community, placing under a 
suspensive procedure and placing in a free zone or 
warehouse, should be prohibited and a procedure set 
up to enable the customs authorities to enforce this 
prohibition as effectively as possible.’ 
6. Article 10 of the Regulation provides: 
‘The law in force in the Member State within the 
territory of which the goods are placed in one of the 
situations referred to in Article 1(1) shall apply when 
deciding whether an intellectual property right has 
been infringed under national law. 
That law shall also apply to the immediate notification 
of the customs department or office referred to in 
Article 9(1) that the procedure provided for in Article 
13 has been initiated, unless the procedure was 
initiated by that department or office.’ 
7. According to Article 13(1) of the Regulation: 
‘If, within 10 working days of receipt of the notification 
of suspension of release or of detention, the customs 
office referred to in Article 9(1) has not been notified 
that proceedings have been initiated to determine 
whether an intellectual property right has been 
infringed under national law in accordance with 
Article 10 or has not received the right-holder's 
agreement provided for in Article 11(1) where 
applicable, release of the goods shall be granted, or 
their detention shall be ended, as appropriate, subject 
to completion of all customs formalities. 
This period may be extended by a maximum of 10 
working days in appropriate cases.’ 
8. Commission Regulation (EC) No 1891/2004 (5) lays 
down the measures necessary for the application of the 
Regulation. Its recital 1 provides: 
‘Regulation (EC) No 1383/2003 introduced common 
rules with a view to prohibiting the entry, release for 
free circulation, exit, export, re-export or entry for a 
suspensive procedure of counterfeit and pirated goods, 
and to dealing effectively with the illegal marketing of 
such goods without impeding the freedom of legitimate 
trade.’ 
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B – National law 
9. The Estonian Tolliseadus (law on customs, ‘TS’) 
provides in its Paragraph 39(4) and (6): 
‘(4) In respect of goods which are suspected of 
infringing an intellectual property right within the 
meaning of … Regulation (EC) No 1383/2003 
concerning customs action against goods suspected of 
infringing certain intellectual property rights and the 
measures to be taken against goods found to have 
infringed such rights … the right-holder shall, on the 
basis of an examination of samples, provide a written 
evaluation within 10 days of notification of the 
retention of those goods. The right-holder shall not 
receive payment for providing the evaluation. … 
(6) The customs shall without delay forward a copy of 
the evaluation obtained from the right-holder to the 
relevant person, who can within 10 days of receipt of 
the copy of the evaluation submit to the customs written 
objections to the evaluation together with relevant 
evidence.’ 
10. Paragraph 45(1) of the TS reads: 
‘The customs shall seize and sell, destroy under 
customs supervision, or hand over free of charge in the 
procedure laid down in Paragraphs 97 and 98 the 
goods referred to in Articles 53, 57 and 75 of the 
Community Customs Code.’ 
11. Paragraph 6 of the Haldusmentluse seadus (Law on 
administrative procedure, ‘HMS’) states: 
‘The administrative body is obliged to elucidate the 
facts of essential significance in the matter which is the 
subject of the procedure and if necessary collect 
evidence thereon on its own initiative.’ 
II – Facts and the main proceedings 
12. Acerra is the owner of an Estonian registered 
industrial design for a bottle registered on 15 February 
2010 as No 01563 ‘Pudel’ (bottle). 
13. On 6 December 2010 Acerra informed the MTA 
that Sintax was attempting to supply a product in 
Estonia in bottles embodying the registered design.  
14. On 23 December 2010 the MTA carried out a 
supplementary examination of a shipment of 63 700 
bottles sent to Sintax by a Ukrainian company. The 
MTA found the bottles to be sufficiently similar to the 
registered design to suspect the infringement of 
intellectual property rights. By decision of 27 
December 2010 the MTA detained the suspected goods 
in a customs warehouse.  
15. On the same day the MTA notified Acerra and 
asked it for an evaluation of the goods detained. On 6 
January 2011 Acerra submitted the requested 
evaluation to the MTA claiming the imported bottles 
infringed its intellectual property rights. 
16. Sintax reacted in two ways. First, on 18 January 
2011 it asked the MTA to release the goods. Then, on 7 
February 2011, it brought an action against Acerra 
before the Harju Maakohus (Harju District Court) 
attacking the validity of Acerra’s industrial design. 
17. As to the request to release the goods, the MTA 
informed Sintax by letter of 11 February 2011 that 
Acerra had evaluated the bottles entering Estonia and 
considered them to be identical with its registered 

design. Under Regulation No 1383/2003 the MTA 
could not release the goods, as there was – according to 
the MTA – an infringement of intellectual property 
rights. The MTA had no competence to decide whether 
that intellectual property right was valid. On that same 
day Sintax demanded the release of the goods for a 
second time. On 17 February 2011 the MTA again 
refused to release the goods, offering a similar 
justification. (6) 
18. On 10 March 2011 Sintax brought an action before 
the Tallinna Halduskohus (Tallinn Administrative 
Court) to obtain the release of the goods. On 3 June 
2011 the Court ordered the MTA to take the decision to 
release the goods. The MTA appealed to the Tallinna 
Ringkonnakohus (Tallinn Regional Court), which 
dismissed the appeal by judgment of 19 January 2012, 
however basing its judgment on different grounds. The 
MTA appealed the decision on a point of law to the 
referring court. 
19. Sintax’s challenge to the validity of the industrial 
design was dismissed on 21 December 2011, while the 
appeal in the proceedings described in the above 
paragraph was pending. That judgment has become 
final so that the registration of the design is valid. 
III – Questions referred for a preliminary ruling 
and procedure before the Court of Justice 
20. By order of 5 December 2012 the Riigikohus stayed 
the proceedings and referred the following questions to 
the Court of Justice for a preliminary ruling: 
‘(1) May the “proceedings … to determine whether an 
intellectual property right has been infringed” referred 
to in Article 13(1) of Regulation No 1383/2003 also be 
conducted within the customs department or must “the 
authority competent to decide on the case” dealt with 
in Chapter III of the regulation be separate from the 
customs? 
(2) Recital 2 in the preamble to Regulation No 
1383/2003 mentions as one of the objectives of the 
regulation the protection of consumers, and according 
to recital 3 in the preamble a procedure should be set 
up to enable the customs authorities to enforce as 
effectively as possible the prohibition of the 
introduction into the Community customs territory of 
goods infringing an intellectual property right, without 
impeding the freedom of legitimate trade in accordance 
with recital 2 in the preamble to the regulation and 
recital 1 in the preamble to implementing regulation 
No 1891/2004. 
Is it compatible with those objectives if the measures 
laid down in Article 17 of Regulation No 1383/2003 
can be applied only if the right-holder initiates the 
procedure mentioned in Article 13(1) of the regulation 
for determination of an infringement of an intellectual 
property right, or must it also be possible, for the 
effective pursuit of those objectives, for the customs 
authorities to initiate the corresponding procedure?’ 
21. The Czech Republic, the Republic of Estonia and 
the Commission submitted written observations. No 
hearing was requested and none was held. 
IV – Assessment 
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22. The questions posed by the referring Court cannot 
be understood outside the context both of the system of 
border measures set up by the Regulation and the 
manner in which the Estonian courts have interpreted 
the facts with respect to that system. Accordingly, I 
will discuss both of these issues in turn before I address 
the questions themselves. 
A – The subject matter and the system of the 
Regulation 
23. To protect right-holders, law-abiding manufacturers 
and traders, but also consumers (7) the Regulation 
establishes, first and foremost, a system of customs 
action against goods suspected of infringing intellectual 
property rights (8) but also a certain number of 
measures against goods found to have infringed such 
rights. 
24. As to goods (9) suspected of infringing intellectual 
property rights, border measures can, as a matter of 
principle, be taken on an application by the rights-
holder, (10) which is granted by the customs 
authorities. (11) Customs authorities suspend the 
release of or detain goods suspected of infringing an 
intellectual property right covered by the grant of the 
application, where necessary after consulting the 
applicant. (12) If no application has been filed or 
granted, but customs authorities have sufficient 
grounds for suspecting that goods infringe intellectual 
property rights, they may suspend the release of those 
goods or detain them ex officio for three working days 
to allow the rights-holder to submit an application. (13) 
25. However, these measures are temporary in nature. 
Article 13(1) of the Regulation states that if within 10 
working days of receipt of the notification of 
suspension of release or of detention the customs 
authorities have not been notified that proceedings have 
been initiated to determine whether an intellectual 
property right has been infringed, (14) the goods have 
to be released or their detention ended. Goods found to 
infringe an intellectual property right are subject to the 
measures in Chapter IV of the Regulation, among 
which figures the destruction of the infringing goods. 
(15) 
26. Once goods have been found to infringe an 
intellectual property right, the measures listed in 
Chapter IV of the Regulation apply: the goods shall not 
be allowed to enter into the Union customs territory or 
be subject to any of the other actions listed in Article 
16 and Member States have to adopt the measures 
necessary to allow the competent authorities to take the 
measures in Article 17, including the destruction of the 
goods. 
27. It is not apparent from the facts whether the 
procedure provided for in the Regulation has been 
complied with, in particular whether the right-holder 
filed the application for action by the customs 
authorities. It is for the national courts to examine these 
requirements. 
B – The interpretation of the facts of the case by the 
national courts with respect to the system of the 
Regulation (16) 

28. In its challenge of the detention of the goods before 
the Tallinn Administrative Court Sintax argued, 
amongst others, that the procedure to determine 
whether an intellectual property right had been 
infringed mentioned in Article 13(1) of the Regulation 
had not been initiated in time. The MTA, however, 
asserted that it had determined that the goods infringe 
an intellectual property right. 
29. The Tallinn Administrative Court held that MTA’s 
notice to Acerra may be regarded as the first action by 
the MTA in administrative proceedings to determine 
whether an intellectual property right has been 
infringed, permissible under Articles 9 and 10 of the 
Regulation. Apparently, the court thus was of the 
opinion that the proceedings mentioned in Article 13(1) 
of the Regulation were commenced by the MTA on 27 
December 2010. However, the court did not see a 
decision by the MTA in any of the later acts. The 
failure to adopt a decision by the MTA and the Court’s 
interpretation of Article 14 of the Regulation led the 
Court to rule in favour of Sintax. 
30. The MTA appealed the decision, arguing that it 
could not adopt a decision on infringement due to 
Sintax’s challenge of the validity of the intellectual 
property right and that Article 14 of the Regulation did 
not apply absent the provision of a security. 
31. The Tallinna Regional Court upheld the decision by 
the Administrative Court, even if on other grounds. 
According to the Regional Court’s interpretation of the 
facts, the proceedings referred to in Article 13(1) of the 
Regulation had not been initiated, as it is not the 
customs authorities, but rather a civil court that has to 
decide whether there has been an infringement of 
intellectual property rights.  
32. The MTA appealed this judgment on a point of law, 
arguing that the question of competence of the customs 
authorities to decide on infringement had been raised 
for the first time and that the customs authorities did 
dispose of such a competence.  
33. In its order of referral the Estonian Supreme Court 
declared that it is ‘possible in principle’ to interpret 
Estonian law (17) in such a way that the customs 
authorities have the competence to decide whether the 
goods in question are pirated. (18) The referring Court 
entertains doubts, however, whether that interpretation 
of national law is in conformity with EU law and 
considers an answer to the two questions posed as 
necessary to decide on the content of the instructions to 
be given to the MTA by the court. 
C – The questions referred 
34. As I have already stated, the Estonian Supreme 
Court asks, in substance, two things: whether the 
proceedings referred to in Article 13(1) of the 
Regulation can be conducted by the customs authorities 
themselves (question 1) and whether the customs 
authorities may also initiate the relevant proceedings 
(question 2). 
1. First question 
35. With its first question the Estonian Supreme Court 
inquires whether the customs authorities themselves 
can conduct the proceedings referred to in Article 13(1) 
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of the Regulation. Before I analyse the provision, 
however, I shall briefly summarise the views of the 
parties and the referring court.  
a) Observations submitted to the Court 
36. The referring Court doubts whether the Regulation 
allows the customs authorities themselves to conduct 
the proceedings mentioned in Article 13(1) of the 
Regulation. The title of Chapter III of the Regulation 
refers to ‘customs authorities and … the authority 
competent to decide on the case’ and hence seems 
clearly to distinguish the two. However, it finds the 
case law on the point inconclusive. 
37. All participants to the current proceedings would 
answer the first question in the affirmative. 
38. According to the Republic of Estonia, the 
regulation only harmonises border measures. As is 
made clear in recital 8 and Article 10 of the Regulation, 
the determination of infringement mentioned in Article 
13(1) is left to national law and – pursuant to the 
principle of procedural autonomy of Member States – 
the determination of the competent authority is within 
the competence of Member States. Estonia finds 
confirmation for its argument in Articles 49 and 55 of 
the TRIPS Agreement, the former explicitly 
mentioning administrative procedures. The reference in 
the title of Chapter III according to Estonia only 
indicates that these authorities can be different, but do 
not have to be. Also, Article 10 of the Regulation 
provides that the procedure mentioned in Article 13(1) 
may be initiated by the customs department and as an 
administrative department rarely initiates court 
proceedings to protect the interests of individuals, 
Article 10 implicitly requires the existence of 
administrative proceedings. An administrative 
proceeding would also help achieve the goals of the 
Regulation, namely better protection against 
intellectual property infringement. It regards its point of 
view as confirmed by the case law. 
39. The Czech Republic in substance agrees with 
Estonia. It adds that a different interpretation would 
only be permissible if a distinction between the 
customs authorities and the authority deciding in the 
proceedings referred to in Article 13(1) of the 
Regulation would pursue a declared objective of the 
Regulation.  
40. According to the Commission, the proceedings 
mentioned in Article 13(1) of the Regulation are 
proceedings under national law to determine on the 
merits whether there has actually been a violation of 
intellectual property rights. These proceedings have to 
be distinguished from the procedure governing 
detention of goods (customs action). The Commission 
argues that Articles 41 to 49 of the TRIPS Agreement 
provide conditions for the proceedings on the merits, 
but that it is for the Member State to determine, among 
other things, whether the competent authority should be 
judicial or administrative in nature – although 
administrative decisions have to be subject to judicial 
review under Article 41(4).  

b) Whether the customs authorities may be the 
‘authority competent to decide on the case’ in the 
sense of Chapter III of the Regulation 
41. It cannot be disputed that an administrative 
authority may also be the competent authority to 
determine whether an intellectual property right has 
been infringed under national law, as the Court has 
already noted when it referred to the ‘judicial or other 
authority competent to take a substantive decision’ on 
infringement. (19) The neutral wording of the 
Regulation itself, namely its reference to the ‘authority 
competent to decide on the case’ in the title of Chapter 
III and the fact that it does not state where the 
proceedings mentioned in Article 13(1) are conducted, 
confirms that it wanted to leave the determination of 
the competent authority to the Member States. (20) 
42. Now, the fact that the Regulation does not exclude 
that the proceedings referred to in Article 13(1) can be 
conducted by an administrative authority combined 
with the fact that the customs authorities indubitably 
are administrative authorities does not by itself lead to 
the conclusion that the customs authorities may be 
empowered to conduct the relevant proceedings. 
43. As a matter of fact there are a couple of 
circumstances which should cause particular caution 
before arriving at this conclusion. Firstly, it is worth 
recalling that the Regulation itself in the title of 
Chapter III juxtaposes and thus seems to imply a 
distinction between ‘customs authorities and ‘the 
authority competent to decide on the case’, i.e. the 
authority determining whether an intellectual property 
right has been infringed.  
44. Additionally, the wording of Article 10 of the 
Regulation, to which I will return in my remarks on the 
second question, reveals that the provision assumes that 
the authority determining whether an intellectual 
property right has been infringed and the customs 
department or office, which may have initiated the 
procedure, are different entities. (21) 
45. The question now is whether under the said 
conditions and as apparently suggested by the 
Commission, the Court should hold without further 
consideration that the Regulation is not opposed to 
considering the customs authorities as competent to 
determine whether there has been infringement.  
46. In fact, the Commission has proposed that the Court 
should declare that it is within the competence of 
Member States to decide which authority is competent 
and to lay down the details of the proceedings to 
determine whether an intellectual property right has 
been infringed. It warns, however, that national law has 
to provide clearly which authority is competent for 
these proceedings. It also insists that the proceedings 
concerning the merits of infringement cannot be the 
same as the ones for deciding on whether the release of 
goods is to be suspended and the goods detained or not 
where goods are suspected of infringing an intellectual 
property right. It remains to be seen, however, whether 
these safeguards are sufficient. 
47. I do not consider that to be the case. 

http://www.ippt.eu/
http://www.ip-portal.eu/


www.ippt.eu  IPPT20140409, ECJ, Sintax Trading 

www.ip-portal.eu  Page 11 of 14 

48. The circumstance that, under national law, it might 
be an administrative authority that is empowered to 
determine whether an intellectual property right has 
been infringed in the proceedings mentioned in Article 
13(1) of the Regulation does not change either the 
nature or the content of the decision that authority has 
to make. It is clear that in such proceedings the 
administrative authority would be ruling on rights and 
legitimate interests of individuals, namely – in the 
terminology of the Regulation – of ‘the declarant, the 
holder or the owner of the goods’. (22) In this context it 
should be emphasised, again, that as a consequence of 
the decision the goods can be subjected to the measures 
provided for in Chapter IV of the Regulation. 
49. In Sopropé, a case involving a decision by customs 
authorities relating to customs duties, this Court held 
that in accordance with a general principle of European 
Union law ‘the addressees of decisions which 
significantly affect their interests must be placed in a 
position in which they can effectively make known 
their views as regards the information on which the 
authorities intend to base their decision’. (23) That 
analysis must, of course, apply mutatis mutandis after 
the entry into force of the Charter of Fundamental 
Rights of the European Union (‘Charter’) with the 
Treaty of Lisbon. (24) 
50. Certainly, regulating the proceedings mentioned in 
Article 13(1) of the Regulation generally falls within 
the competence of the Member States in the exercise of 
their procedural autonomy, (25) as the Commission has 
rightly pointed out. Nevertheless, Member States’ 
actions in this respect are to be considered 
‘implementation of Union law’ within the meaning of 
Article 51(1) of the Charter. (26) 
51. That being the case, the next step of the required 
analysis is to determine how and, more to the point, 
where in a post-Lisbon context to locate the procedural 
guarantees alluded to that are protected at the same 
time as general principles of European Union law. 
52. In my opinion, and this is my main point in this 
concern, the importance of the nature of the function 
that is exercised outweighs that of the nature of the 
public authority exercising it. It is certainly true that the 
Court has held that Article 6(1) of the European 
Convention on Human Rights (‘ECHR’), on which 
Article 47(2) of the Charter is based, (27) generally 
relates to proceedings before a ‘tribunal’ and not to 
administrative proceedings. (28) Nevertheless, it has to 
be emphasised that the circumstances of the case at 
hand certainly are particular. In this case an 
administrative authority would be exercising a 
function, the structure and working method of which 
seems to be equivalent to that of a judicial body. It is in 
that sense that the statement in my opinion in Philips 
that the competent authority ‘normally’ is a court (29) 
should be understood. From this perspective, I would 
suggest that Article 47 of the Charter should be 
identified as the proper sedes for the mentioned 
procedural guarantees.  
53. The interpretation of Article 6(1) of the ECHR by 
the European Court of Human Rights strengthens my 

argument. According to that Court the notion of 
‘determination of … civil rights’ in Article 6(1) of the 
ECHR includes disputes about the existence and 
infringement of intellectual property rights, whatever 
the legal nature of the body examining them under 
national law. (30) The protection of Article 6 of the 
ECHR thus applies where, as here, such a dispute is at 
stake and the result of the dispute is decisive for the 
rights in question. In such a case, however, Member 
States do not have to submit the dispute to a tribunal 
meeting all the requirements of Article 6 of the ECHR 
at every stage of the procedure. ‘Demands of flexibility 
and efficiency … may justify the prior intervention of 
administrative … bodies … which do not satisfy the 
said requirements in every respect.’ (31) This assertion 
implies that, as a matter of principle, the substantive 
requirements of Article 6 of the ECHR also apply to 
these administrative proceedings, even if possibly not 
with the same degree of stringency. These same 
considerations should be transposed to Article 47 of the 
Charter according to Article 52(3) of the Charter. 
54. On the basis of the preceding analysis it is not 
difficult to identify the essential guarantees that should 
accompany the proceedings mentioned in Article 13(1) 
of the Regulation.  
55. Thus, as the Commission has indicated, the national 
law explicitly has to grant the customs authorities the 
power to take the relevant decisions. It goes without 
saying that it is insufficient to deduce the competence 
of the customs authorities from what may be referred to 
as their ‘normal’ competence. Likewise, customs 
authorities empowered to take said decisions are 
expected to act in a manner that ensures their 
independence and impartiality. Also, the addressees of 
decisions which significantly affect their interest must, 
in observance of the rights of the defence, be able to 
effectively make known their views as regards the 
information on which the authorities intend to base 
their decisions. (32) The affected persons hence must 
be granted a right to be heard. Further, it is clear that 
the decision taken by the customs authority must be 
subject to judicial review. 
56. Accordingly, I propose to answer that Article 13(1) 
of the Regulation has to be interpreted in such a way 
that it does not exclude Member States from 
empowering customs authorities to conduct the 
proceedings mentioned in the provision, on condition 
that the said power is provided for explicitly in national 
law, the customs authorities act in a manner that 
ensures their independence and impartiality, the right to 
be heard is respected and the opportunity for judicial 
review is granted. 
2. Second question 
57. With the second question the referring Court 
essentially asks whether Member States may provide 
that the customs authorities may commence the 
procedure mentioned in Article 13(1) of the Regulation. 
58. All participants to the proceedings argue that this is 
the case. They emphasise that the proceedings 
mentioned in Article 13(1) of the Regulation are 
governed by national law pursuant to the first 
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paragraph of Article 10. Estonia and the Czech 
Republic point out that Article 14(2) and the second 
paragraph of Article 10 state that the proceedings can 
be initiated by someone who is not the right-holder and, 
indeed, by the customs authorities themselves and that 
this interpretation is compatible with the objective of 
the regulation, namely the fight against intellectual 
property infringement and the protection of the 
consumer from infringing goods. 
59. It is not apparent from the facts whether the 
national authorities have initiated the proceedings 
mentioned in Article 13(1) of the Regulation or not. 
The examination of the facts is incumbent on the 
national courts.  
60. It is certainly true that the Court has held that the 
Regulation grants an essential role to the right-holder: it 
is the right-holder who has to apply for action by the 
customs authorities under Article 5 of the Regulation 
and ex officio action by the customs authorities under 
Article 4(1) is permitted only ‘in order to enable the 
right-holder to submit an application for action in 
accordance with Article 5’. The Court stated in that 
context that ‘in order for a final judgment to be given 
against such practices by the national authority 
competent to rule on the substance of the case, the case 
must first be referred to it by the holder of the right. If 
the case is not so referred by the holder of the right, the 
measure of suspension of release or detention of the 
goods promptly ceases to have effect …’. (33) Even 
though this statement referred to Regulation No 
3295/94, it is also true with respect to the Regulation in 
force at the time of the events of the present case.  
61. That being said, the Court did not intend to describe 
all possibilities of how the proceedings mentioned in 
Article 13(1) of the Regulation could be commenced, 
but in that respect was speaking of the most common 
case. 
62. In fact, the third subparagraph of Article 14(2) of 
the Regulation explicitly refers to situations ‘[w]here 
the procedure to determine whether an intellectual 
property right has been infringed under national law 
has been initiated other than on the initiative of the 
holder of a design right …’. The second paragraph of 
Article 10 states that the law in force in the Member 
State in question ‘shall also apply to the immediate 
notification of the customs department or office 
referred to in Article 9(1) that the procedure provided 
for in Article 13 has been initiated, unless the 
procedure was initiated by that department or office’. 
The provision explicitly assumes that the procedure 
provided for in Article 13 can be initiated by the 
customs department or office referred to in Article 9(1). 
This disposes of the issue. To what extent the initiation 
of the proceedings mentioned in Article 13(1) of the 
Regulation by the customs authorities is necessary or 
useful for the protection of consumers, as suggested by 
the referring court, does not need to be decided. 
63. In the light of these considerations and of the 
certainly not very clear circumstances of the case it is 
important to recall yet again that Article 13(1) of the 
Regulation imposes an obligation on the customs 

authorities to release the goods or end their detention if 
its conditions are fulfilled. This obligation is the 
consequence of the Regulation’s efforts not to impede 
the freedom of legitimate trade while at the same time 
preventing the marketing of goods infringing 
intellectual property rights mentioned in recital 2 of the 
Regulation. Thus, the abstention of the right-holder 
from initiating proceedings within the given time limit 
can only be replaced by the customs authorities’ 
initiation of proceedings with the effect of preventing 
the release of the goods where the customs authorities 
take a formal decision to initiate the proceedings. In 
particular, a simple statement that the right-holder 
considers the importation of the goods in question to 
violate its intellectual property rights does not suffice to 
justify the rejection of a demand to release the goods. It 
is, of course, incumbent on the national courts to 
determine the relevant circumstances. 
64. Having said that I propose that the answer to the 
second question should be that Article 13(1) of the 
Regulation has to be interpreted in such a way that it 
does not exclude Member States from providing for the 
possibility that the customs authorities also formally 
initiate the proceedings mentioned in the provision 
themselves. 
V – Conclusion 
65. In the light of the above considerations, I consider 
that the Court should answer the questions referred by 
the Riigikohus as follows: 
– Article 13(1) of Council Regulation (EC) No 
1383/2003 of 22 July 2003 concerning customs action 
against goods suspected of infringing certain 
intellectual property rights and the measures to be taken 
against goods found to have infringed such rights has to 
be interpreted in such a way that it does not exclude 
Member States from empowering customs authorities 
to conduct the proceedings mentioned in the provision, 
on condition that the said power is provided for 
explicitly in national law, the customs authorities act in 
a manner that ensures their independence and 
impartiality, the right to be heard is respected and the 
opportunity for judicial review is granted. 
– Article 13(1) of Regulation No 1383/2003 has to be 
interpreted in such a way that it does not exclude 
Member States from providing for the possibility that 
the customs authorities also formally initiate the 
proceedings mentioned in the provision themselves. 
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