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CONDITIONAL ACCES DIRECTIVE

“illicit device” does not cover foreign decoding de-
vices which have been falsely obtained

e that ‘illicit device’ within the meaning of Article
2(e) of the Conditional Access Directive must be in-
terpreted as not covering foreign decoding devices,
foreign decoding devices procured or enabled by the
provision of a false name and address or foreign
decoding devices which have been used in breach of
a_contractual limitation permitting their use only
for private purposes.

Prevention of use of falsely obtained foreign decod-
ing devices permitted under directive

e that Article 3(2) of the Conditional Access Di-
rective does not preclude national legislation which
prevents the use of foreign decoding devices, includ-
ing those procured or enabled by the provision of a
false name and address or those used in breach of a
contractual limitation permitting their use only for
private purposes, since such legislation does not fall
within the field coordinated by that directive.

FREEDOM TO PROVIDE SERVICES

Ban on import or use of foreign decoding devices
not permitted also in case of falsely obtained devices
for commercial purposes

e that, on_a proper_ construction of Article 56
TFEU, that article precludes legislation of a Mem-
ber State which makes it unlawful to _import into
and sell and use in that State foreign decoding de-
vices which give access to an encrypted satellite
broadcasting service from another Member State
that includes subject-matter protected by the legis-
lation of that first State.

e that the conclusion set out in paragraph 125 of
the present judgment is affected neither by the fact
that the foreign decoding device has been procured
or_enabled by the giving of a false identity and a
false address, with the intention of circumventing
the territorial restriction in question, nor by the fact

that it is used for commercial purposes although it
was restricted to private use.

COPYRIGHT DIRECTIVE

Reproduction right extends to transient fragments

o that Article 2(a) of the Copyright Directive
must be interpreted as meaning that the reproduc-
tion right extends to transient fragments of the
works within the memory of a satellite decoder and
on a television screen, provided that those fragments
contain elements which are the expression of the
authors’ own intellectual creation, and the unit
composed of the fragments reproduced simultane-
ously must be examined in order to determine
whether it contains such elements.

Acts of reproduction within the memory of a satel-
lite decoder and television screen permitted

o Consequently, the answer to the question re-
ferred is that acts of reproduction such as those at
issue in Case C-403/08, which are performed within
the memory of a satellite decoder and on a television
screen, fulfil the conditions laid down in Article 5(1)
of the Copyright Directive and may therefore be
carried out without the authorisation of the copy-
right holders concerned.

Communication to the public: transmission to cus-
tomers present in a public house

o In light of all the foregoing, the answer to the
question referred is that ‘communication to the
public’ within the meaning of Article 3(1) of the
Copyright Directive must be interpreted as covering
transmission of the broadcast works, via a television
screen_and speakers, to the customers present in a

public house.

Satellite Broadcasting Directive does not cover acts
of reproduction in satellite decoder

o that the Satellite Broadcasting Directive must
be interpreted as not having a bearing on the law-
fulness of the acts of reproduction performed within
the memory of a satellite decoder and on a television
screen.

CARTEL PROHIBITION

Obligation not to supply decoding devices outside
licensed territory not permitted

o In light of the foregoing, the answer to the ques-
tions referred is that the clauses of an exclusive li-
cence agreement concluded between a holder of in-
tellectual property rights and a broadcaster consti-
tute a restriction on competition prohibited by Arti-
cle 101 TFEU where they oblige the broadcaster not
to_supply decoding devices enabling access to that
right holder’s protected subjectmatter with a view
to_their use outside the territory covered by that
licence agreement.
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MISAPPROPRIATION iii) Justification of a restriction on the freedom to pro-

National intellectual property protection of sporting
events permitted

e Accordingly, it is permissible for a Member
State to protect sporting events, where appropriate
by virtue of protection of intellectual property, by
putting in place specific national legislation, or by
recognising, in compliance with European Union
law, protection conferred upon those events by
agreements concluded between the persons having
the right to make the audiovisual content of the
events available to the public and the persons who
wish to broadcast that content to the public of their
choice.

Source: curia.europa.eu
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In Joined Cases C-403/08 and C-429/08,
REFERENCES for a preliminary ruling under Article
234 EC from the High Court of Justice of England and
Wales, Chancery Division, and from the High Court of
Justice of England and Wales, Queen’s Bench Division
(Administrative Court), made by decisions of 11 and 28
July 2008, received at the Court on 17 and 29 Septem-
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ber 2008 respectively, in the proceedings Football As-
sociation Premier League Ltd,

NetMed Hellas SA,

Multichoice Hellas SA

v

QC Leisure,

David Richardson,

AV Station plec,

Malcolm Chamberlain,

Michael Madden,

SR Leisure Ltd,

Philip George Charles Houghton,

Derek Owen (C-403/08)

and

Karen Murphy

v

Media Protection Services Ltd (C-429/08),

THE COURT (Grand Chamber),

composed of V. Skouris, President, A. Tizzano, J.N.
Cunha Rodrigues, K. Lenaerts, J.-C. Bonichot, A. Ara-
badjiev and J.-J. Kasel, Presidents of Chambers, A.
Borg Barthet, M. Ilesi¢, J. Malenovsky (Rapporteur)
and T. von Danwitz, Judges, Advocate General: J. Ko-
kott, Registrar: L. Hewlett, Principal Administrator,
having regard to the written procedure and further to
the hearing on 5 October 2010,

after considering the observations submitted on behalf
of:

— Football Association Premier League Ltd, NetMed
Hellas SA and Multichoice Hellas SA, by J. Mellor
QC, N. Green QC, C. May and A. Robertson, Barris-
ters, and S. Levine, M. Pullen and R. Hoy, Solicitors,

— QC Leisure, Mr Richardson, AV Station plc, Mr
Chamberlain, Mr Madden, SR Leisure Ltd, Mr Hough-
ton and Mr Owen, by M. Howe QC, A. Norris, S.
Vousden, T. St Quentin and M. Demetriou, Barristers,
and P. Dixon and P. Sutton, Solicitors,

— Ms Murphy, by M. Howe QC, W. Hunter QC, M.
Demetriou, Barrister, and P. Dixon, Solicitor, — Media
Protection Services Ltd, by J. Mellor QC, N. Green
QC, H. Davies QC and C. May, A. Robertson and P.
Cadman, Barristers,

— the United Kingdom Government, by V. Jackson and
S. Hathaway, acting as Agents, and J. Stratford QC,

— the Czech Government, by K. Havlickova, acting as
Agent,

— the Spanish Government, by N. Diaz Abad, acting as
Agent,

— the French Government, by G. de Bergues and B.
Beaupére-Manokha, acting as Agents,

— the Italian Government, by G. Palmieri, acting as
Agent, and L. D’ Ascia, avvocato dello Stato,

— the European Parliament, by J. Rodrigues and L. Vis-
aggio, acting as Agents,

— the Council of the European Union, by F. Florindo
Gijon and G. Kimberley, acting as Agents,

— the European Commission, by X. Lewis, H. Krédmer,
LV. Rogalski, J. Bourke and J. Samnadda, acting as
Agents,

— the EFTA Surveillance Authority, by O.J. Einarsson
and M. Schneider, acting as Agents, after hearing the

Opinion of the Advocate General at the sitting on 3
February 2011,

gives the following

Judgment

1 These references for a preliminary ruling concern the
interpretation of:

— Directive 98/84/EC of the European Parliament and
of the Council of 20 November 1998 on the legal pro-
tection of services based on, or consisting of, condi-
tional access (OJ 1998 L 320, p. 54; ‘the Conditional
Access Directive”),

— Council Directive 93/83/EEC of 27 September 1993
on the coordination of certain rules concerning copy-
right and rights related to copyright applicable to satel-
lite broadcasting and cable retransmission (OJ 1993 L
248, p. 15; ‘the Satellite Broadcasting Directive’),

— Council Directive 89/552/EEC of 3 October 1989 on
the coordination of certain provisions laid down by
law, regulation or administrative action in Member
States concerning the pursuit of television broadcasting
activities (OJ 1989 L 298, p. 23), as amended by Di-
rective 97/36/EC of the European Parliament and of the
Council of 30 June 1997 (OJ 1997 L 202, p. 60) (‘the
Television without Frontiers Directive’),

— Directive 2001/29/EC of the European Parliament
and of the Council of 22 May 2001 on the harmonisa-
tion of certain aspects of copyright and related rights in
the information society (OJ 2001 L 167, p. 10, corri-
gendum at OJ 2002 L 6, p. 70; ‘the Copyright Di-
rective’) and

— Articles 34 TFEU, 36 TFEU, 56 TFEU and 101
TFEU.

2 The references have been made in proceedings be-
tween Football Association Premier League Ltd
(‘FAPL’), NetMed Hellas SA (‘NetMed Hellas’) and
Multichoice Hellas SA (“Multichoice Hellas”) (collec-
tively ‘FAPL and others’) and QC Leisure, Mr Rich-
ardson, AV Station plc (‘AV Station’), Mr Chamber-
lain, Mr Madden, SR Leisure Ltd, Mr Houghton and
Mr Owen (collectively ‘QC Leisure and others’) (in
Case C-403/08), and between Ms Murphy and Media
Protection Services Ltd (‘MPS’) (in Case C-429/08),
concerning the marketing and use in the United King-
dom of decoding devices which give access to the sat-
ellite broadcasting services of a broadcaster, are manu-
factured and marketed with that broadcaster’s authori-
sation, but are used, in disregard of its will, outside the
geographical area for which they have been issued
(‘foreign decoding devices’).

I - Legal context

A - International law

3 The Agreement on Trade-Related Aspects of Intellec-
tual Property Rights, which constitutes Annex 1 C to
the Agreement establishing the World Trade Organisa-
tion, signed in Marrakech on 15 April 1994, was ap-
proved by Council Decision 94/800/EC of 22 Decem-
ber 1994 concerning the conclusion on behalf of the
European Community, as regards matters within its
competence, of the agreements reached in the Uruguay
Round multilateral negotiations (1986-1994) (OJ 1994
L 336, p. 1).
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4 Article 9(1) of the Agreement on Trade-Related As-
pects of Intellectual Property Rights provides:
‘Members shall comply with Articles 1 through 21 of
the Berne Convention (1971) and the Appendix thereto.
However, Members shall not have rights or obligations
under this Agreement in respect of the rights conferred
under Article 6bis of that Convention or of the rights
derived therefrom.’

5 Article 11(1) of the Berne Convention for the Protec-
tion of Literary and Artistic Works (Paris Act of 24
July 1971), as amended on 28 September 1979 (‘the
Berne Convention’), states: ‘Authors of dramatic, dra-
matico-musical and musical works shall enjoy the ex-
clusive right of authorising:

(i) the public performance of their works, including
such public performance by any means or process;

(ii) any communication to the public of the perfor-
mance of their works.’

6 Article 11bis(1) of the Berne Convention provides:
‘Authors of literary and artistic works shall enjoy the
exclusive right of authorising:

(i) the broadcasting of their works or the communica-
tion thereof to the public by any other means of wire-
less diffusion of signs, sounds or images,

(ii) any communication to the public by wire or by re-
broadcasting of the broadcast of the work, when this
communication is made by an organisation other than
the original one;

(iii) the public communication by loudspeaker or any
other analogous instrument transmitting, by signs,
sounds or images, the broadcast of the work.’

7 The World Intellectual Property Organisation
(WIPO) adopted in Geneva on 20 December 1996 the
WIPO Performances and Phonograms Treaty (‘the Per-
formances and Phonograms Treaty’) and the WIPO
Copyright Treaty (‘the Copyright Treaty’). Those two
treaties were approved on behalf of the Community by
Council Decision 2000/278/EC of 16 March 2000 (OJ
2000 L 89, p. 6).

8 Article 2(g) of the Performances and Phonograms
Treaty provides:

‘For the purposes of this Treaty:

(g) “communication to the public” of a performance or
a phonogram means the transmission to the public by
any medium, otherwise than by broadcasting, of sounds
of a performance or the sounds or the representations
of sounds fixed in a phonogram. For the purposes of
Article 15, “communication to the public” includes
making the sounds or representations of sounds fixed in
a phonogram audible to the public.’

9 Article 15(1) of that treaty states:

‘Performers and producers of phonograms shall enjoy
the right to a single equitable remuneration for the di-
rect or indirect use of phonograms published for com-
mercial purposes for broadcasting or for any commu-
nication to the public.’

10 Article 1(4) of the Copyright Treaty provides that
Contracting Parties are to comply with Articles 1 to 21
of and the Appendix to the Berne Convention.

B — European Union law

1. Broadcasting directives

11 The third recital in the preamble to the Television
without Frontiers Directive states:

... broadcasts transmitted across frontiers by means of
various technologies are one of the ways of pursuing
the objectives of the Community, ... measures should
be adopted to permit and ensure the transition from
national markets to a common programme production
and distribution market and to establish conditions of
fair competition without prejudice to the public interest
role to be discharged by the television broadcasting
services’.

12 Recital 21 in the preamble to Directive 97/36 states:
‘... events of major importance for society should, for
the purposes of this Directive, meet certain criteria,
that is to say be outstanding events which are of inter-
est to the general public in the European Union or in a
given Member State or in an important component part
of a given Member State and are organised in advance
by an event organiser who is legally entitled to sell the
rights pertaining to that event’.

13 Recitals 3, 5, 7, 14, 15 and 17 in the preamble to the
Satellite Broadcasting Directive state:

‘(3) ... broadcasts transmitted across frontiers within
the Community, in particular by satellite and cable, are
one of the most important ways of pursuing [the]
Community objectives, which are at the same time po-
litical, economic, social, cultural and legal;

(5) ... holders of rights are exposed to the threat of see-
ing their works exploited without payment of remunera-
tion or that the individual holders of exclusive rights in
various Member States block the exploitation of their
rights; ... the legal uncertainty in particular constitutes
a direct obstacle in the free circulation of programmes
within the Community;

(7) ... the free broadcasting of programmes is further
impeded by the current legal uncertainty over whether
broadcasting by a satellite whose signals can be re-
ceived directly affects the rights in the country of
transmission only or in all countries of reception to-
gether; ...

(14) ... the legal uncertainty regarding the rights to be
acquired which impedes cross-border satellite broad-
casting should be overcome by defining the notion of
communication to the public by satellite at a Communi-
ty level; ... this definition should at the same time
specify where the act of communication takes place; ...
such a definition is necessary to avoid the cumulative
application of several national laws to one single act of
broadcasting; ...

(15) ... the acquisition on a contractual basis of exclu-
sive broadcasting rights should comply with any legis-
lation on copyright and rights related to copyright in
the Member State in which communication to the public
by satellite occurs;

(17) ... in arriving at the amount of the payment to be
made for the rights acquired, the parties should take
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account of all aspects of the broadcast, such as the ac-
tual audience, the potential audience and the language
version’.

14 Article 1(2)(a) to (c) of the Satellite Broadcasting
Directive states:

‘(a) For the purpose of this Directive, “communication
to the public by satellite” means the act of introducing,
under the control and responsibility of the broadcast-
ing organisation, the programme-carrying signals in-
tended for reception by the public into an uninterrupted
chain of communication leading to the satellite and
down towards the earth.

(b) The act of communication to the public by satellite
occurs solely in the Member State where, under the
control and responsibility of the broadcasting organi-
sation, the programmecarrying signals are introduced
into an uninterrupted chain of communication leading
to the satellite and down towards the earth.

(c) If the programme-carrying signals are encrypted,
then there is communication to the public by satellite
on condition that the means for decrypting the broad-
cast are provided to the public by the broadcasting or-
ganisation or with its consent.’

15 Article 2 of the Satellite Broadcasting Directive
provides:

‘Member States shall provide an exclusive right for the
author to authorise the communication to the public by
satellite of copyright works, subject to the provisions
set out in this chapter.’

16 Recitals 2, 3, 6 and 13 in the preamble to the Condi-
tional Access Directive state:

‘(2) ... the cross-border provision of broadcasting and
information society services may contribute, from the
individual point of view, to the full effectiveness of
freedom of expression as a fundamental right and, from
the collective point of view, to the achievement of the
objectives laid down in the Treaty,

(3) ... the Treaty provides for the free movement of all
services which are normally provided for remunera-
tion; ... this right, as applied to broadcasting and in-
formation society services, is also a specific manifesta-
tion in Community law of a more general principle,
namely freedom of expression as enshrined in Article
10 of the European Convention for the Protection of
Human Rights and Fundamental Freedoms; ... that
Article explicitly recognises the right of citizens to re-
ceive and impart information regardless of frontiers
and ... any restriction of that right must be based on
due consideration of other legitimate interests deserv-
ing of legal protection;

(6) ... the opportunities offered by digital technologies
provide the potential for increasing consumer choice
and contributing to cultural pluralism, by developing
an even wider range of services within the meaning of
Articles [56 TFEU and 57 TFEU]; ... the viability of
those services will often depend on the use of condi-
tional access in order to obtain the remuneration of the
service provider, ... accordingly, the legal protection of
service providers against illicit devices which allow
access to these services free of charge seems necessary

in order to ensure the economic viability of the ser-
vices,

(13) ... it seems necessary to ensure that Member
States provide appropriate legal protection against the
placing on the market, for direct or indirect financial
gain, of an illicit device which enables or facilitates
without authority the circumvention of any technologi-
cal measures designed to protect the remuneration of a
legally provided service’.

17 Article 2 of the Conditional Access Directive pro-
vides:

‘For the purposes of this Directive:

(a) protected service shall mean any of the following
services, where provided against remuneration and on
the basis of conditional access:

— television broadcasting, as defined in Article 1(a) of
[the Television without Frontiers Directive],

(b) conditional access shall mean any technical meas-
ure and/or arrangement whereby access to the protect-
ed service in an intelligible form is made conditional
upon prior individual authorisation,

(c) conditional access device shall mean any equipment
or software designed or adapted to give access to a
protected service in an intelligible form;

(e) illicit device shall mean any equipment or software
designed or adapted to give access to a protected ser-
vice in an intelligible form without the authorisation of
the service provider,

(f) field coordinated by this Directive shall mean any
provision relating to the infringing activities specified
in Article 4.”

18 As set out in Article 3 of the Conditional Access
Directive:

‘1. Each Member State shall take the measures neces-
sary to prohibit on its territory the activities listed in
Article 4, and to provide for the sanctions and remedies
laid down in Article 5.

2. Without prejudice to paragraph 1, Member States
may not:

(a) restrict the provision of protected services, or asso-
ciated services, which originate in another Member
State; or

(b) restrict the free movement of conditional access
devices;

for reasons falling within the field coordinated by this
Directive.’

19 Article 4 of the Conditional Access Directive states:
‘Member States shall prohibit on their territory all of
the following activities:

(a) the manufacture, import, distribution, sale, rental
or possession for commercial purposes of illicit devic-
es;

(b) the installation, maintenance or replacement for
commercial purposes of an illicit device;

(c) the use of commercial communications to promote
illicit devices.’

2. Intellectual property directives
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20 Recitals 9, 10, 15, 20, 23, 31 and 33 in the preamble
to the Copyright Directive state:

‘(9) Any harmonisation of copyright and related rights
must take as a basis a high level of protection, since
such rights are crucial to intellectual creation. ...

(10) If authors or performers are to continue their cre-
ative and artistic work, they have to receive an appro-
priate reward for the use of their work ...

(15) ... This Directive ... serves to implement a number
of the new international obligations [arising from the
Copyright Treaty and the Performances and Phono-
grams Treaty].

(20) This Directive is based on principles and rules
already laid down in the Directives currently in force
in [the area of intellectual property], in particular
[Council Directive 92/100/EEC of 19 November 1992
on rental right and lending right and on certain rights
related to copyright in the field of intellectual property
(OJ 1992 L 346, p. 61)], and it develops those princi-
ples and rules and places them in the context of the
information society. The provisions of this Directive
should be without prejudice to the provisions of those
Directives, unless otherwise provided in this Directive.

(23) This Directive should harmonise further the au-
thor’s right of communication to the public. This right
should be understood in a broad sense covering all
communication to the public not present at the place
where the communication originates. This right should
cover any such transmission or retransmission of a
work to the public by wire or wireless means, including
broadcasting. This right should not cover any other
acts.

(31) A fair balance of rights and interests between the
different categories of rightholders, as well as between
the different categories of rightholders and users of
protected subjectmatter must be safeguarded ...

(33) The exclusive right of reproduction should be sub-
Ject to an exception to allow certain acts of temporary
reproduction, which are transient or incidental repro-
ductions, forming an integral and essential part of a
technological process and carried out for the sole pur-
pose of enabling either efficient transmission in a net-
work between third parties by an intermediary, or a
lawful use of a work or other subject-matter to be
made. The acts of reproduction concerned should have
no separate economic value on their own. To the extent
that they meet these conditions, this exception should
include acts which enable browsing as well as acts of
caching to take place, including those which enable
transmission systems to function efficiently, provided
that the intermediary does not modify the information
and does not interfere with the lawful use of technolo-
gy, widely recognised and used by industry, to obtain
data on the use of the information. A use should be
considered lawful where it is authorized by the
rightholder or not restricted by law.’

21 As set out in Article 2(a) and (e) of the Copyright
Directive:

‘Member States shall provide for the exclusive right to
authorise or prohibit direct or indirect, temporary or
permanent reproduction by any means and in any form,
in whole or in part:

(a) for authors, of their works;

(e) for broadcasting organisations, of fixations of their
broadcasts, whether those broadcasts are transmitted
by wire or over the air, including by cable or satellite.’
22 Article 3(1) of the Copyright Directive provides:
‘Member States shall provide authors with the exclu-
sive right to authorise or prohibit any communication
to the public of their works, by wire or wireless means,
including the making available to the public of their
works in such a way that members of the public may
access them from a place and at a time individually
chosen by them.’

23 Article 5 of the Copyright Directive states:

‘1. Temporary acts of reproduction referred to in Arti-
cle 2, which are transient or incidental, which are an
integral and essential part of a technological process
and the sole purpose of which is to enable:

(a) a transmission in a network between third parties
by an intermediary, or

(b) a lawful use

of a work or other subject-matter to be made, and
which have no independent economic significance,
shall be exempted from the reproduction right provided
for in Article 2.

3. Member States may provide for exceptions or limita-
tions to the rights provided for in Articles 2 and 3 in the
following cases:

(i) incidental inclusion of a work or other subject-
matter in other material;

5. The exceptions and limitations provided for in para-
graphs 1, 2, 3 and 4 shall only be applied in certain
special cases which do not conflict with a normal ex-
ploitation of the work or other subject-matter and do
not unreasonably prejudice the legitimate interests of
the rightholder.’

24 According to recital 5 in the preamble to Directive
2006/115/EC of the European Parliament and of the
Council of 12 December 2006 on rental right and lend-
ing right and on certain rights related to copyright in
the field of intellectual property (codified version) (OJ
2006 L 376, p. 28; ‘the Related Rights Directive”’):

‘The creative and artistic work of authors and perform-
ers necessitates an adequate income as a basis for fur-
ther creative and artistic work, and the investments
required particularly for the production of phonograms
and films are especially high and risky. ...~

25 Under Article 7(2) of the Related Rights Directive,
Member States are to provide for broadcasting organi-
sations the exclusive right to authorise or prohibit the
fixation of their broadcasts, whether these broadcasts
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are transmitted by wire or over the air, including by
cable or satellite.

26 Article 8(3) of the Related Rights Directive is word-
ed as follows:

‘Member States shall provide for broadcasting organi-
sations the exclusive right to authorise or prohibit the
rebroadcasting of their broadcasts by wireless means,
as well as the communication to the public of their
broadcasts if such communication is made in places
accessible to the public against payment of an entrance
fee.’

27 Recital 5 in the preamble to, and Articles 7(2) and
8(3) of, the Related Rights Directive essentially repro-
duce the seventh recital in the preamble to, and Articles
6(2) and 8(3) of, Directive 92/100.

C — National legislation

28 Section 297(1) of the Copyright, Designs and Pa-
tents Act 1988 (‘the Copyright, Designs and

Patents Act’) provides:

‘A person who dishonestly receives a programme in-
cluded in a broadcasting service provided from a place
in the United Kingdom with intent to avoid payment of
any charge applicable to the reception of the pro-
gramme commits an offence and is liable on summary
conviction to a fine not exceeding level 5 on the stand-
ard scale.’

29 Section 298 of the Copyright, Designs and Patents
Act states:

‘(1) A person who—

(a) makes charges for the reception of programmes
included in a broadcasting service provided from a
place in the United Kingdom or any other Member
State,

(b) sends encrypted transmissions of any other descrip-
tion from a place in the United Kingdom or any other
Member State, or ...

is entitled to the following rights and remedies.

(2) He has the same rights and remedies against a per-
son—

(a) who—

(i) makes, imports, distributes, sells or lets for hire,
offers or exposes for sale or hire, or advertises for sale
or hire,

(ii) has in his possession for commercial purposes, or
(iii) instals, maintains or replaces for commercial pur-
poses, any apparatus designed or adapted to enable or
assist persons to access the programmes or other
transmissions or circumvent conditional access tech-
nology related to the programmes or other transmis-
sions when they are not entitled to do so, ...

as a copyright owner has in respect of an infringement
of copyright.

II — The disputes in the main proceedings and the
questions referred for a preliminary

Ruling

30 FAPL runs the Premier League, the leading profes-
sional football league competition for football clubs in
England.

31 FAPL’s activities include organising the filming of
Premier League matches and exercising in their

regard television broadcasting rights, that is to say,
rights to make the audiovisual content of sporting
events available to the public by means of television
broadcasting (‘broadcasting rights’).

A — Licensing of the broadcasting rights for Premier
League matches

32 FAPL grants licences in respect of those broadcast-
ing rights for live transmission, on a territorial basis
and for three-year terms. In that regard, FAPL’s strate-
gy is to bring the competition to viewers throughout the
world while maximising the value of the rights to its
members, the clubs.

33 Those rights are thus awarded to broadcasters under
an open competitive tender procedure which begins
with the invitation to tenderers to submit bids on a
global, regional or territorial basis. Demand then de-
termines the territorial basis on which FAPL sells its
international rights. However, as a rule, that basis is
national since there is only a limited demand from bid-
ders for global or pan- European rights, given that
broadcasters usually operate on a territorial basis and
serve the domestic market either in their own country
or in a small cluster of neighbouring countries with a
common language.

34 Where a bidder wins, for an area, a package of
broadcasting rights for the live transmission of Premier
League matches, it is granted the exclusive right to
broadcast them in that area. This is necessary, accord-
ing to FAPL, in order to realise the optimum commer-
cial value of all of the rights, broadcasters being pre-
pared to pay a premium to acquire that exclusivity as it
allows them to differentiate their services from those of
their rivals and therefore enhances their ability to gen-
erate revenue.

35 In order to protect the territorial exclusivity of all
broadcasters, they each undertake, in their licence
agreement with FAPL, to prevent the public from re-
ceiving their broadcasts outside the area for which they
hold the licence. This requires, first, each broadcaster
to ensure that all of its broadcasts capable of being re-
ceived outside that territory — in particular those trans-
mitted by satellite — are encrypted securely and cannot
be received in unencrypted form. Second, broadcasters
must ensure that no device is knowingly authorised so
as to permit anyone to view their transmissions outside
the territory concerned. Therefore, broadcasters are in
particular prohibited from supplying decoding devices
that allow their broadcasts to be decrypted for the pur-
pose of being used outside the territory for which they
hold the licence.

B — Broadcasting of Premier League matches

36 As part of its activities, FAPL is also responsible for
organising the filming of Premier League matches and
transmission of the signal to the broadcasters that have
the rights for those matches.

37 For this purpose, the images and ambient sound cap-
tured at the match are transmitted to a production facili-
ty which adds logos, video sequences, on-screen
graphics, music and English commentary.
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38 The signal is sent, by satellite, to a broadcaster
which adds its own logo and possibly some commen-
tary. The signal is then compressed and encrypted, and
then transmitted by satellite to subscribers, who receive
the signal using a satellite dish. The signal is, finally,
decrypted and decompressed in a satellite decoder
which requires a decoding device such as a decoder
card for its operation.

39 In Greece, the holder of the sub-licence to broadcast
Premier League matches is NetMed Hellas. The match-
es are broadcast via satellite on SuperSport channels on
the NOVA platform, the owner and operator of which
is Multichoice Hellas.

40 Viewers who have subscribed to the NOVA satellite
package have access to those channels. Every subscrib-
er must have been able to provide a name, a Greek ad-
dress and a Greek telephone number. Subscriptions can
be taken out for private or commercial purposes.

41 In the United Kingdom, at the material time the li-
censee for live Premier League broadcasting was
BSkyB Ltd. Where a natural or legal person wishes to
screen Premier League matches in the United King-
dom, he may take out a commercial subscription from
that company.

42 However, in the United Kingdom certain restaurants
and bars have begun to use foreign decoding devices to
access Premier League matches. They buy from a deal-
er a card and a decoder box which allow them to re-
ceive a satellite channel broadcast in another Member
State, such as the NOVA channels, the subscription to
which is less expensive than BSkyB Ltd’s subscription.
Those decoder cards have been manufactured and mar-
keted with the authorisation of the service provider, but
they are subsequently used in an unauthorised manner,
since the broadcasters have made their issue subject to
the condition — in accordance with the undertakings set
out in paragraph 35 of the present judgment — that cus-
tomers do not use them outside the national territory
concerned.

43 FAPL has taken the view that such activities are
harmful to its interests because they undermine the ex-
clusivity of the rights granted by licence in a given ter-
ritory and hence the value of those rights. Indeed, ac-
cording to FAPL, the broadcaster selling the cheapest
decoder cards has the potential to become, in practice,
the broadcaster at European level, which would result
in broadcast rights in the European Union having to be
granted at European level. This would lead to a signifi-
cant loss in revenue for both FAPL and the broadcast-
ers, and would thus undermine the viability of the ser-
vices that they provide.

44 Consequently, FAPL and others have brought, in
Case C-403/08, what they consider to be three test cas-
es before the High Court of Justice of England and
Wales, Chancery Division. Two of the actions are
against QC Leisure, Mr Richardson, AV Station and
Mr Chamberlain, suppliers to public houses of equip-
ment and satellite decoder cards that enable the recep-
tion of programmes of foreign broadcasters, including
NOVA, which transmit live Premier League matches.

45 The third action is brought against Mr Madden, SR
Leisure Ltd, Mr Houghton and Mr Owen, licensees or
operators of four public houses that have screened live
Premier League matches by using a foreign decoding
device.

46 FAPL and others allege that those persons are in-
fringing their rights protected by section 298 of the
Copyright, Designs and Patents Act by trading in or, in
the case of the defendants in the third action, being in
possession for commercial purposes of foreign decod-
ing devices designed or adapted to give access to the
services of FAPL and others without authorisation.

47 In addition, the defendants in the third action have
allegedly infringed their copyrights by creating copies
of the works in the internal operation of the satellite
decoder and by displaying the works on screen, as well
as by performing, playing or showing the works in pub-
lic and communicating them to the public.

48 Furthermore, QC Leisure and AV Station have al-
legedly infringed the copyrights by authorising the acts
perpetrated by the defendants in the third action, as
well as by other persons to whom they have supplied
decoder cards.

49 In the view of QC Leisure and others, the actions are
unfounded because they are not using pirate decoder
cards, all of the cards in question having been issued
and placed upon the market, in another Member State,
by the relevant satellite broadcaster.

50 In Case C-429/08, Ms Murphy, manager of a public
house, procured a NOVA decoder card to screen Prem-
ier League matches.

51 Agents from MPS, a body mandated by FAPL to
conduct a campaign of prosecutions against public
house managers using foreign decoding devices, found
that Ms Murphy was receiving, in her public house,
broadcasts of Premier League matches transmitted by
NOVA.

52 Consequently, MPS brought Ms Murphy before
Portsmouth Magistrates’ Court, which convicted her of
two offences under section 297(1) of the Copyright,
Designs and Patents Act on the ground that she had
dishonestly received a programme included in a broad-
casting service provided from a place in the United
Kingdom with intent to avoid payment of any charge
applicable to the reception of the programme.

53 After Portsmouth Crown Court had essentially dis-
missed her appeal, Ms Murphy brought an appeal by
way of case stated before the High Court of Justice,
taking a position similar to that adopted by QC Leisure
and others.

54 In those circumstances, the High Court of Justice of
England and Wales, Chancery Division, decided to stay
proceedings and to refer the following questions to the
Court for a preliminary ruling in Case C-403/08:

‘(1) (a) Where a conditional access device is made by
or with the consent of a service provider and sold sub-
Jject to a limited authorisation to use the device only to
gain access to the protected service in particular cir-
cumstances, does that device become an “illicit device”
within the meaning of Article 2(e) of [the Conditional
Access Directive] if it is used to give access to that pro-
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tected service in a place or in a manner or by a person
outside the authorisation of the service provider?

(b) What is the meaning of “designed or adapted”
within Article 2(e) of the Directive?

(2) When a first service provider transmits programme
content in encoded form to a second service provider
who broadcasts that content on the basis of conditional
access, what factors are to be taken into account in
determining whether the interests of the first provider
of a protected service are affected, within the meaning
of Article 5 of [the Conditional Access Directive]?

In particular:

Where a first undertaking transmits programme content
(comprising visual images, ambient sound and English
commentary) in encoded form to a second undertaking
which in turn broadcasts to the public the programme
content (to which it has added its logo and, on occa-
sion, an additional audio commentary track):

(a) Does the transmission by the first undertaking con-
stitute a protected service of “television broadcasting”
within the meaning of Article 2(a) of [the Conditional
Access Directive] and Article 1(a) of [the Television
without Frontiers Directive] ?

(b) Is it necessary for the first undertaking to be a
broadcaster within the meaning of Article 1(b) of [the
Television without Frontiers Directive] in order to be
considered as providing a protected service of “televi-
sion broadcasting” within the first indent of Article
2(a) of [the Conditional Access Directive]?

(c) Is Article 5 of [the Conditional Access Directive] to
be interpreted as conferring a civil right of action on
the first undertaking in respect of illicit devices which
give access to the programme as broadcast by the sec-
ond undertaking, either:

(i) because such devices are to be regarded as giving
access via the broadcast signal to the first undertak-
ing’s own service; or

(ii) because the first undertaking is the provider of a
protected service whose interests are affected by an
infringing activity (because such devices give unau-
thorised access to the protected service provided by the
second undertaking)?

(d) Is the answer to (c) affected by whether the first and
second service providers use different decryption sys-
tems and conditional access devices?

(3) Does “possession for commercial purposes” in Ar-
ticle 4(a) of the [Conditional Access] Directive relate
only to possession for the purposes of commercial deal-
ings in (for example, sales of) illicit devices, or does it
extend to the possession of a device by an end user in
the course of a business of any kind?

(4) Where sequential fragments of a film, musical work
or sound recording (in this case frames of digital video
and audio) are created (i) within the memory of a de-
coder or (ii) in the case of a film on a television screen,
and the whole work is reproduced if the sequential
fragments are considered together but only a limited
number of fragments exist at any point in time:

(a) Is the question of whether those works have been
reproduced in whole or in part to be determined by the
rules of national copyright law relating to what consti-

tutes an infringing reproduction of a copyright work, or
is it a matter of interpretation of Article 2 of [the Copy-
right Directive] ?

(b) If it is a matter of interpretation of Article 2 of [the
Copyright Directive], should the national court consid-
er all of the fragments of each work as a whole, or only
the limited number of fragments which exist at any
point in time? If the latter, what test should the national
court apply to the question of whether the works have
been reproduced in part within the meaning of that Ar-
ticle?

(c) Does the reproduction right in Article 2 extend to
the creation of transient images on a television screen?

(5) (a) Are transient copies of a work created within a
satellite television decoder box or on a television
screen linked to the decoder box, and whose sole pur-
pose is to enable a use of the work not otherwise re-
stricted by law, to be regarded as having “independent
economic significance” within the meaning of Article
5(1) of [the Copyright Directive] by reason of the fact
that such copies provide the only basis upon which the
rights holder can extract remuneration for the use of
his rights?

(b) Is the answer to Question 5(a) affected by (i)
whether the transient copies have any inherent value;
or (ii) whether the transient copies comprise a small
part of a collection of works and/or other subject-
matter which otherwise may be used without infringe-
ment of copyright; or (iii) whether the exclusive licen-
see of the rights holder in another Member State has
already received remuneration for use of the work in
that Member State?

(6) (a) Is a copyright work communicated to the public
by wire or wireless means within the meaning of Article
3 of [the Copyright Directive] where a satellite broad-
cast is received at a commercial premises (for example
a bar) and communicated or shown at those premises
via a single television screen and speakers to members
of the public present in those premises?

(b) Is the answer to Question 6(a) affected if:

(i) the members of the public present constitute a new
public not contemplated by the broadcaster (in this
case because a domestic decoder card for use in one
Member State is used for a commercial audience in
another Member State)?

(ii) the members of the public are not a paying audi-
ence according to national law?

(iii) the television broadcast signal is received by an
aerial or satellite dish on the roof of or adjacent to the
premises where the television is situated?

(c) If the answer to any part of (b) is yes, what factors
should be taken into account in determining whether
there is a communication of the work which has origi-
nated from a place where members of the audience are
not present?

(7) Is it compatible with [the Satellite Broadcasting
Directive] or with Articles 28 and 30 or 49 of the EC
Treaty if national copyright law provides that when
transient copies of works included in a satellite broad-
cast are created inside a satellite decoder box or on a
television screen, there is an infringement of copyright
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under the law of the country of reception of the broad-
cast? Does it affect the position if the broadcast is de-
coded using a satellite decoder card which has been
issued by the provider of a satellite broadcasting ser-
vice in another Member State on the condition that the
satellite decoder card is only authorised for use in that
other Member State?

(8) (a) If the answer to [Question 1] is that a condi-
tional access device made by or with the consent of the
service provider becomes an “illicit device” within the
meaning of Article 2(e) of [the Conditional Access Di-
rective] when it is used outside the scope of the author-
isation of the service provider to give access to a pro-
tected service, what is the specific subject-matter of the
right by reference to its essential function conferred by
the Conditional Access Directive?

(b) Do Articles 28 or 49 of the EC Treaty preclude en-
forcement of a provision of national law in a first
Member State which makes it unlawful to import or sell
a satellite decoder card which has been issued by the
provider of a satellite broadcasting service in another
Member State on the condition that the satellite decod-
er card is only authorised for use in that other Member
State?

(c) Is the answer affected if the satellite decoder card is
authorised only for private and domestic use in that
other Member State but used for commercial purposes
in the first Member State?

(9) Do Articles 28 and 30 or 49 of the EC Treaty pre-
clude enforcement of a provision of national copyright
law which makes it unlawful to perform or play in pub-
lic a musical work where that work is included in a
protected service which is accessed[,] and [that work
is] played in public[,] by use of a satellite decoder card
where that card has been issued by the service provider
in another Member State on the condition that the de-
coder card is only authorized for use in that other
Member State? Does it make a difference if the musical
work is an unimportant element of the protected service
as a whole and the showing or playing in public of the
other elements of the service are not prevented by na-
tional copyright law?

(10) Where a programme content provider enters into a
series of exclusive licences each for the territory of one
or more Member States under which the broadcaster is
licensed to broadcast the programme content only
within that territory (including by satellite) and a con-
tractual obligation is included in each licence requir-
ing the broadcaster to prevent its satellite decoder
cards which enable reception of the licensed pro-
gramme content from being used outside the licensed
territory, what legal test should the national court ap-
ply and what circumstances should it take into consid-
eration in deciding whether the contractual restriction
contravenes the prohibition imposed by Article 81(1)
[EC]?

In particular:

(a) must Article 81(1) [EC] be interpreted as applying
to that obligation by reason only of it being deemed to
have the object of preventing, restricting or distorting
competition?

(b) if so, must it also be shown that the contractual ob-
ligation appreciably prevents, restricts or distorts com-
petition in order to come within the prohibition im-
posed by

Article 81(1) [EC]?’

55 In Case C-429/08, the High Court of Justice of Eng-
land and Wales, Queen’s Bench Division (Administra-
tive Court), decided to stay proceedings and to refer the
following questions to the Court for a preliminary rul-
ing:

‘(1) In what circumstances is a conditional access de-
vice an “illicit device” within the meaning of Article
2(e) of [the Conditional Access Directive]?

(2) In particular, is a conditional access device an “il-
licit device” if it is acquired in circumstances where:

(i) the conditional access device was made by or with
the consent of a service provider and originally sup-
plied subject to limited contractual authorisation to use
the device to gain access to a protected service only in
a first Member State and was used to gain access to
that protected service received in another Member
State? and/or

(ii) the conditional access device was made by or with
the consent of a service provider and was originally
procured and/or enabled by the provision of a false
name and residential address in the first Member State
thereby overcoming contractual territorial restrictions
imposed on the export of such devices for use outside
the first Member State? and/or

(iii) the conditional access device was made by or with
the consent of a service provider and was originally
supplied subject to a contractual condition that it be
used only for domestic or private use rather than com-
mercial use (for which a higher subscription charge is
payable), but was used in the United Kingdom for
commercial purposes, namely showing live football
broadcasts in a public house?

(3) If the answer to any part of Question 2 is “no”,
does Article 3(2) of that Directive preclude a Member
State from invoking a national law that prevents use of
such conditional access devices in the circumstances
set out in Question 2 above?

(4) If the answer to any part of Question 2 is “no”, is
Article 3(2) of that Directive invalid:

(a) for the reason that it is discriminatory and/or dis-
proportionate; and/or

(b) for the reason that it conflicts with free movement
rights under the Treaty, and/or

(c) for any other reason?

(5) If the answer to Question 2 is “yes”, are Articles
3(1) and 4 of that Directive invalid for the reason that
they purport to require the Member States to impose
restrictions on the importation from other Member
States of and other dealings with “illicit devices” in
circumstances where those devices may lawfully be
imported and/or used to receive crossborder satellite
broadcasting services by virtue of the rules on the free
movement of goods under Articles 28 and 30 of the EC
Treaty and/or the freedom to provide and receive ser-
vices under Article 49 of the EC Treaty?
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(6) Do Articles 28, 30 and/or 49 EC preclude enforce-
ment of a national law (such as section 297 of the
[Copyright, Designs and Patents Act]) which makes it
a criminal offence dishonestly to receive a programme
included in a broadcasting service provided from a
place in the United Kingdom with intent to avoid pay-
ment of any charge applicable to the reception of the
programme, in any of the following circumstances:

(i) where the conditional access device was made by or
with the consent of a service provider and originally
supplied subject to limited contractual authorisation to
use the device to gain access to a protected service only
in a first Member State and was used to gain access to
that protected service received in another Member
State (in this case the UK)? and/or

(ii) where the conditional access device was made by
or with the consent of a service provider and was orig-
inally procured and/or enabled by the provision of a
false name and residential address in the first Member
State thereby overcoming contractual territorial re-
strictions imposed on the export of such devices for use
outside the first Member State? and/or

(iii) where the conditional access device was made by
or with the consent of a service provider and was orig-
inally supplied subject to a contractual condition that it
be used only for domestic or private use rather than
commercial use (for which a higher subscription
charge is payable), but was used in the United King-
dom for commercial purposes, namely showing live
Jfootball broadcasts in a public house?

(7) Is enforcement of the national law in question in
any event precluded on the ground of discrimination
contrary to Article 12 EC or otherwise, because the
national law applies to programmes included in a
broadcasting service provided from a place in the
United Kingdom but not from any other Member State?
(8) Where a programme content provider enters into a
series of exclusive licences each for the territory of one
or more Member States under which the broadcaster is
licensed to broadcast the programme content only
within that territory (including by satellite) and a con-
tractual obligation is included in each licence requir-
ing the broadcaster to prevent its satellite decoder
cards which enable reception of the licensed pro-
gramme content from being used outside the licensed
territory, what legal test should the national court ap-
ply and what circumstances should it take into consid-
eration in deciding whether the contractual restriction
contravenes the prohibition imposed by Article 81(1)
[EC]?

In particular:

(a) must Article 81(1) [EC] be interpreted as applying
to that obligation by reason only of it being deemed to
have the object of preventing, restricting or distorting
competition?

(b) if so, must it also be shown that the contractual ob-
ligation appreciably prevents, restricts or distorts com-
petition in order to come within the prohibition im-
posed by Article 81(1) [EC]?’

56 By order of the President of the Court of 3 Decem-
ber 2008, Cases C-403/08 and C-429/08 were joined

for the purposes of the written and oral procedure and
the judgment.

III — Consideration of the questions referred

A — Rules relating to the reception of encrypted
broadcasts from other Member States

1. Introductory remarks

57 First of all, it should be made clear that the present
cases concern only the satellite broadcasting of Premier
League matches to the public by broadcasting organisa-
tions, such as Multichoice Hellas. Thus, the only part of
the audiovisual communication that is relevant here is
the part which consists in the transmission of those
broadcasts by the broadcasting organisations to the
public in accordance with Article 1(2)(a) and (b) of the
Satellite Broadcasting Directive, that operation being
carried out from the Member State where the pro-
gramme-carrying signals are introduced into a chain of
satellite communication (‘the Member State of broad-
cast’), in this instance the Hellenic Republic in particu-
lar.

58 On the other hand, the upstream part of the commu-
nication, between FAPL and those broadcasters, which
consists in the transmission of audiovisual data contain-
ing those matches, is irrelevant here, that communica-
tion indeed being capable of being effected by means
of telecommunication other than those used by the par-
ties to the main proceedings.

59 Second, it is apparent from the documents before the
Court that, under the licence agreements between
FAPL and the broadcasters concerned, the broadcasts
in question are intended solely for the public of the
Member State of broadcast and that those broadcasters
must therefore ensure that their satellite transmissions
can be received only in that State. Consequently, the
broadcasters must encrypt their transmissions and sup-
ply decoding devices only to persons resident in the
Member State of broadcast.

60 Finally, it is not in dispute that proprietors of public
houses use such decoding devices outside that Member
State and therefore they use them in disregard of the
broadcasters’ will.

61 It is in this context that the referring courts inquire,
by the first part of their questions, whether such use of
decoding devices falls within the Conditional Access
Directive and what its effect is on that use. Next,
should this aspect not be harmonised by the Condition-
al Access Directive, they seek to ascertain whether Ar-
ticles 34 TFEU, 36 TFEU, 56 TFEU and 101 TFEU
preclude national legislation and licence agreements
that prohibit the use of foreign decoding devices.

2. Conditional Access Directive

a) Interpretation of ‘illicit device’ within the mean-
ing of Article 2(e) of the Conditional Access Di-
rective (Question 1 in Case C-403/08 and Questions
1 and 2 in Case C-429/08)

62 By these questions, the referring courts ask, in es-
sence, whether ‘illicit device’ within the meaning of
Article 2(e) of the Conditional Access Directive must
be interpreted as also covering foreign decoding devic-
es, including those procured or enabled by the provi-
sion of a false name and address and those used in
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breach of a contractual limitation permitting their use
only for private purposes.

63 First, Article 2(e) of the Conditional Access Di-
rective defines ‘illicit device’ as any equipment or
software ‘designed’ or ‘adapted’ to give access to a
protected service in an intelligible form without the
authorisation of the service provider.

64 This wording is thus limited solely to equipment
which has been the subject of manual or automated
operations prior to commencement of its use and ena-
bles protected services to be received without the con-
sent of providers of those services. Consequently, the
wording refers only to equipment that has been manu-
factured, manipulated, adapted or readjusted without
the authorisation of the service provider, and it does not
cover the use of foreign decoding devices.

65 Second, recitals 6 and 13 in the preamble to the
Conditional Access Directive, which contain explana-
tion of the concept of ‘illicit device’, refer to the need
to combat both illicit devices ‘which allow access ...
free of charge’ to protected services and the placing on
the market of illicit devices which enable or facilitate
‘without authority the circumvention of any technolog-
ical measures’ designed to protect the remuneration of
a legally provided service.

66 Neither of those categories covers foreign decoding
devices, foreign decoding devices procured or enabled
by the provision of a false name and address or foreign
decoding devices which have been used in breach of a
contractual limitation permitting their use only for pri-
vate purposes. All those devices are manufactured and
placed on the market with the authorisation of the ser-
vice provider, they do not allow access free of charge
to protected services and they do not enable or facilitate
the circumvention of a technological measure designed
to protect the remuneration of those services, given that
remuneration has been paid in the Member State where
they have been placed on the market.

67 In light of the foregoing, the answer to the questions
referred is that ‘illicit device’ within the meaning of
Article 2(e) of the Conditional Access Directive must
be interpreted as not covering foreign decoding devic-
es, foreign decoding devices procured or enabled by the
provision of a false name and address or foreign decod-
ing devices which have been used in breach of a con-
tractual limitation permitting their use only for private
purposes.

b) Interpretation of Article 3(2) of the Conditional
Access Directive (Question 3 in Case C- 429/08)

68 By this question, the referring court asks, in essence,
whether Article 3(2) of the Conditional Access Di-
rective precludes national legislation which prevents
the use of foreign decoding devices, including those
procured or enabled by the provision of a false name
and address or those which have been used in breach of
a contractual limitation permitting their use only for
private purposes.

69 Under Article 3(2) of the Conditional Access Di-
rective, Member States may not restrict the free move-
ment of protected services and conditional access de-
vices for reasons falling within the field

coordinated by that directive, without prejudice to the
obligations flowing from Article 3(1).

70 Article 3(1) of the Conditional Access Directive
imposes obligations in the field coordinated by the di-
rective — which is defined in Article 2(f) as any provi-
sion relating to the infringing activities specified in
Article 4 — by requiring in particular that the Member
States prohibit the activities listed in Article 4.

71 However, Article 4 concerns only activities which
are infringing because they result in the use of illicit
devices within the meaning of the directive.

72 Foreign decoding devices, including those procured
or enabled by the provision of a false name and address
and those used in breach of a contractual limitation
permitting their use only for private purposes, do not
constitute such illicit devices, as is apparent from para-
graphs 63 to 67 of the present judgment.

73 Consequently, neither activities resulting in the use
of those devices nor national legislation prohibiting
those activities fall within the field coordinated by the
Conditional Access Directive.

74 Accordingly, the answer to the question referred is
that Article 3(2) of the Conditional Access Directive
does not preclude national legislation which prevents
the use of foreign decoding devices, including those
procured or enabled by the provision of a false name
and address or those used in breach of a contractual
limitation permitting their use only for private purpos-
es, since such legislation does not fall within the field
coordinated by that directive.

¢) The other questions concerning the Conditional
Access Directive

75 In light of the answers to Question 1 in Case C-
403/08 and to Questions 1, 2 and 3 in Case C- 429/08,
there is no need to examine Questions 2, 3 and 8(a) in
Case C-403/08 or Questions 4 and 5 in Case C-429/08.
3. Rules of the FEU Treaty concerning free move-
ment of goods and services

a) Prohibition on the import, sale and use of foreign
decoding devices (Question 8(b) and the first part of
Question 9 in Case C-403/08 and Question 6(i) in
Case C-429/08)

76 By these questions, the referring courts ask in es-
sence whether, on a proper construction of Articles 34
TFEU, 36 TFEU and 56 TFEU, those articles preclude
legislation of a Member State which makes it unlawful
to import into and sell and use in that State foreign de-
coding devices which give access to an encrypted satel-
lite broadcasting service from another Member State
that includes subject-matter protected by the legislation
of that first State.

i) Identification of the applicable provisions

77 National legislation such as that at issue in the main
proceedings concerns both the cross-border provision
of encrypted broadcasting services and the ovement
within the European Union of foreign decoding devices
which enable those services to be decoded. In those
circumstances, the question arises whether the legisla-
tion must be examined from the point of view of the
freedom to provide services or from that of the free
movement of goods.
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78 It is clear from the case-law that, where a national
measure relates to both the free movement of goods
and the freedom to provides services, the Court will in
principle examine it in the light of one only of those
two fundamental freedoms if it is apparent that one of
them is entirely secondary in relation to the other and
may be considered together with it (see Case C-275/92
Schindler [1994] ECR I-1039, paragraph 22, and Case
C-108/09 Ker-Optika [2010] ECR 1-0000, paragraph
43).

79 However, in the field of telecommunications, those
two aspects are often intimately linked, one not capable
of being regarded as entirely secondary in relation to
the other. That is so in particular where national legisla-
tion governs the supply of telecommunications equip-
ment, such as decoding devices, in order to specify the
requirements which that equipment must meet or to lay
down the conditions under which it can be marketed, so
that it is appropriate, in such a case, to examine both
fundamental freedoms simultaneously (see, to this ef-
fect, Case C-390/99 Canal Satélite Digital [2002] ECR
1-607, paragraphs 29 to 33).

80 That said, where legislation concerns, in this field,
an activity in respect of which the services provided by
the economic operators are particularly prominent,
whilst the supply of telecommunications equipment is
related thereto in only a purely secondary manner, it is
appropriate to examine that activity in the light of the
freedom to provide services alone.

81 That is so, inter alia, where making such equipment
available constitutes only a specific step in the organi-
sation or operation of a service and that activity does
not display an end in itself, but is intended to enable the
service to be obtained. In those circumstances, the ac-
tivity which consists in making such equipment availa-
ble cannot be assessed independently of the activity
linked to the service to which that first activity relates
(see, by analogy, Schindler, paragraphs 22 and 25).

82 In the main proceedings, the national legislation is
not directed at decoding devices in order to determine
the requirements which they must meet or to lay down
conditions under which they can be marketed. It deals
with them only as an instrument enabling subscribers to
obtain the encrypted broadcasting services.

83 Given that the national legislation thus concerns,
above all, the freedom to provide services, whilst the
free movement of goods aspect is entirely secondary in
relation to the freedom to provide services, that legisla-
tion must be assessed from the point of view of the lat-
ter freedom. 84 It follows that such legislation must be
examined in the light of Article 56 TFEU.

ii) Existence of a restriction on the freedom to pro-
vide services

85 Article 56 TFEU requires the abolition of all re-
strictions on the freedom to provide services, even if
those restrictions apply without distinction to national
providers of services and to those from other Member
States, when they are liable to prohibit, impede or ren-
der less advantageous the activities of a service provid-
er established in another Member State where it lawful-
ly provides similar services. Moreover, the freedom to

provide services is for the benefit of both providers and
recipients of services (see Case C-42/07 Liga Portu-
guesa de Futebol Profissional and Bwin Interna-
tional [2009] ECR 1-7633, paragraph 51 and the
case-law cited).

86 In the main proceedings, the national legislation
prohibits foreign decoding devices — which give access
to satellite broadcasting services from another Member
State — from being imported into, and sold and used in,
national territory.

87 Given that access to satellite transmission services
such as those at issue in the main proceedings requires
possession of such a device whose supply is subject to
the contractual limitation that it may be used only in the
Member State of broadcast, the national legislation
concerned prevents those services from being received
by persons resident outside the Member State of broad-
cast, in this instance those resident in the United King-
dom. Consequently, that legislation has the effect of
preventing those persons from gaining access to those
services.

88 It is true that the actual origin of the obstacle to the
reception of such services is to be found in the con-
tracts concluded between the broadcasters and their
customers, which in turn reflect the territorial re-
striction clauses included in contracts concluded be-
tween those broadcasters and the holders of intellectual
property rights. However, as the legislation confers
legal protection on those restrictions and requires them
to be complied with on pain of civil-law and pecuniary
sanctions, it itself restricts the freedom to provide ser-
vices.

89 Consequently, the legislation concerned constitutes
a restriction on the freedom to provide services that is
prohibited by Article 56 TFEU unless it can be objec-
tively justified.

iii) Justification of a restriction on the freedom to pro-
vide services by an objective of protecting intellectual
property rights

— Observations submitted to the Court

90 FAPL and others, MPS and the United Kingdom,
French and Italian Governments submit that the re-
striction underlying the legislation at issue in the main
proceedings can be justified in light of the rights of
holders of intellectual property rights, because it is nec-
essary in order to ensure that those holders remain ap-
propriately remunerated; this requires that they be enti-
tled to demand appropriate remuneration for the use of
their works or other subject-matter in each Member
State and to grant territorial exclusivity in respect of
their use.

91 Those parties contend in particular in this regard
that, if there were no protection of that territorial exclu-
sivity, the holder of intellectual property rights would
no longer be able to obtain appropriate licence fees
from the broadcasters given that the live broadcast of
sporting events would have lost part of its value.
Broadcasters are not interested in acquiring licences
outside the territory of the Member State of broadcast.
Acquiring licences for all the national territories where
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potential customers reside is not financially attractive,
because of the extremely high cost of such licences.
Thus, broadcasters acquire licences to transmit the
works concerned in the territory of a single Member
State. They are prepared to pay a substantial premium
provided that they are guaranteed territorial exclusivity,
because that exclusivity enables them to stand out from
their competitors and thereby to attract additional cus-
tomers.

92 QC Leisure and others, Ms Murphy, the Commis-
sion and the EFTA Surveillance Authority contend that
such a restriction on the freedom to provide broadcast-
ing services cannot be justified, because it results in a
partitioning of the internal market.

— The Court’s response

93 When examining the justification for a restriction,
such as that at issue in the main proceedings, it is to be
recalled that a restriction on fundamental freedoms
guaranteed by the Treaty cannot be justified unless it
serves overriding reasons in the public interest, is suit-
able for securing the attainment of the public interest
objective which it pursues and does not go beyond
what is necessary in order to attain it (see, to this effect,
Case C-222/07 UTECA [2009] ECR 1-1407, paragraph
25 and the case-law cited).

94 As regards the justifications which are capable of
being accepted, it is apparent from settled caselaw that
such a restriction may be justified, in particular, by
overriding reasons in the public interest which consist
in the protection of intellectual property rights (see, to
this effect, Case 62/79 Coditel and Others (‘Coditel I”)
[1980] ECR 881, paragraphs 15 and 16, and Joined
Cases 55/80 and 57/80 Musik-Vertrieb membran
and K-tel International [1981] ECR 147, para-
graphs 9 and 12).

95 It should thus be determined at the outset whether
FAPL can invoke such rights capable of justifying the
fact that the national legislation at issue in the main
proceedings establishes in its favour protection which
constitutes a restriction on the freedom to provide ser-
vices.

96 FAPL cannot claim copyright in the Premier League
matches themselves, as they cannot be classified as
works.

97 To be so classified, the subject-matter concerned
would have to be original in the sense that it is its au-
thor’s own intellectual creation (see, to this effect, Case
C-5/08 Infopaq International [2009] ECR 1-6569,
paragraph 37).

98 However, sporting events cannot be regarded as in-
tellectual creations classifiable as works within the
meaning of the Copyright Directive. That applies in
particular to football matches, which are subject to
rules of the game, leaving no room for creative freedom
for the purposes of copyright.

99 Accordingly, those events cannot be protected under
copyright. It is, moreover, undisputed that European
Union law does not protect them on any other basis in
the field of intellectual property.

100 None the less, sporting events, as such, have a
unique and, to that extent, original character which can

transform them into subject-matter that is worthy of
protection comparable to the protection of works, and
that protection can be granted, where appropriate, by
the various domestic legal orders.

101 In this regard, it is to be noted that, under the sec-
ond subparagraph of Article 165(1) TFEU, the Europe-
an Union is to contribute to the promotion of European
sporting issues, while taking account of the specific
nature of sport, its structures based on voluntary activi-
ty and its social and educational function.

102 Accordingly, it is permissible for a Member State
to protect sporting events, where appropriate by virtue
of protection of intellectual property, by putting in
place specific national legislation, or by recognising, in
compliance with European Union law, protection con-
ferred upon those events by agreements concluded be-
tween the persons having the right to make the audio-
visual content of the events available to the public and
the persons who wish to broadcast that content to the
public of their choice.

103 It should be added that the European Union legisla-
ture has envisaged exercise of that power by a Member
State inasmuch as it refers, in recital 21 in the preamble
to Directive 97/36, to events organised by an organiser
who is legally entitled to sell the rights pertaining to
that event.

104 Therefore, if the national legislation concerned is
designed to confer protection on sporting events

— a matter which it is for the referring court to establish
— European Union law does not preclude, in principle,
that protection and such legislation is thus capable of
justifying a restriction on the free movement of services
such as that at issue in the main proceedings.

105 However, it is also necessary that such a restriction
does not go beyond what is necessary in order to attain
the objective of protecting the intellectual property at
issue (see, to this effect, UTECA, paragraphs 31 and
36).

106 In this regard, it should be pointed out that deroga-
tions from the principle of free movement can be al-
lowed only to the extent to which they are justified for
the purpose of safeguarding the rights which constitute
the specific subject-matter of the intellectual property
concerned (see, to this effect, Case C-115/02 Rioglass
and Transremar [2003] ECR 1-12705, paragraph 23
and the caselaw cited).

107 It is clear from settled case-law that the specific
subject-matter of the intellectual property is intended in
particular to ensure for the right holders concerned pro-
tection of the right to exploit commercially the market-
ing or the making available of the protected subject-
matter, by the grant of licences in return for payment of
remuneration (see, to this effect, Musik-Vertrieb
membran and K-tel International, paragraph 12,
and Joined Cases C-92/92 and C-326/92 Phil Collins
and Others [1993] ECR 1-5145, paragraph 20).

108 However, the specific subject-matter of the intel-
lectual property does not guarantee the right holders
concerned the opportunity to demand the highest possi-
ble remuneration. Consistently with its specific subject-
matter, they are ensured — as recital 10 in the preamble
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to the Copyright Directive and recital 5 in the preamble
to the Related Rights Directive envisage — only appro-
priate remuneration for each use of the protected sub-
ject-matter.

109 In order to be appropriate, such remuneration must
be reasonable in relation to the economic value of the
service provided. In particular, it must be reasonable in
relation to the actual or potential number of persons
who enjoy or wish to enjoy the service (see, by analo-
gy, Case C-61/97 FDV [1998] ECR 1-5171, paragraph
15, and Case C-52/07 Kanal 5 and TV 4 [2008] ECR
1-9275, paragraphs 36 to 38).

110 Thus, with regard to television broadcasting, such
remuneration must in particular — as recital 17 in the
preamble to the Satellite Broadcasting Directive con-
firms — be reasonable in relation to parameters of the
broadcasts concerned, such as their actual audience,
their potential audience and the language version (see,
to this effect, Case C-192/04 Lagardére Active
Broadcast [2005] ECR 1-7199, paragraph 51).

111 In this context, it is to be noted, first of all, that the
right holders at issue in the main proceedings are re-
munerated for the broadcasting of the protected sub-
ject-matter from the Member State of broadcast in
which the act of broadcasting is deemed to take place,
in accordance with Article 1(2)

(b) of the Satellite Broadcasting Directive, and in
which the appropriate remuneration is therefore
payable.

112 Next, when such remuneration is agreed between
the right holders concerned and the broadcasters in an
auction, there is nothing to prevent the right holder
from asking, at that time, for an amount which takes
account of the actual audience and the potential audi-
ence both in the Member State of broadcast and in any
other Member State in which the broadcasts including
the protected subject-matter are also received.

113 In this regard, it should be borne in mind in partic-
ular that reception of a satellite broadcast, such as that
at issue in the main proceedings, requires possession of
a decoding device. Consequently, it is possible to de-
termine with a very high degree of precision the total
number of viewers who form part of the actual and po-
tential audience of the broadcast concerned, hence of
the viewers residing within and outside the Member
State of broadcast.

114 Finally, as regards the premium paid by broadcast-
ers in order to be granted territorial exclusivity, it ad-
mittedly cannot be ruled out that the amount of the ap-
propriate remuneration also reflects the particular char-
acter of the broadcasts concerned, that is to say, their
territorial exclusivity, so that a premium may be paid
on that basis.

115 None the less, here such a premium is paid to the
right holders concerned in order to guarantee absolute
territorial exclusivity which is such as to result in artifi-
cial price differences between the partitioned national
markets. Such partitioning and such an artificial price
difference to which it gives rise are irreconcilable with
the fundamental aim of the Treaty, which is completion
of the internal market. In those circumstances, that

premium cannot be regarded as forming part of the ap-
propriate remuneration which the right holders con-
cerned must be ensured.

116 Consequently, the payment of such a premium
goes beyond what is necessary to ensure appropriate
remuneration for those right holders.

117 Having regard to the foregoing, it is to be conclud-
ed that the restriction which consists in the prohibition
on using foreign decoding devices cannot be justified in
light of the objective of protecting intellectual property
rights.

118 Doubt is not cast on this conclusion by the judg-
ment in Coditel I, which has been relied upon by FAPL
and others and by MPS in support of their arguments. It
is true that, in paragraph 16 of that judgment, the Court
held that the rules of the Treaty cannot in principle con-
stitute an obstacle to the geographical limits which the
parties to a contract of assignment of intellectual prop-
erty rights have agreed upon in order to protect the au-
thor and his assigns and that the mere fact that the geo-
graphical limits in question coincide, in some circum-
stances, with the frontiers of the Member States does
not require a different view.

119 However, those statements were made in a context
which is not comparable to that of the main proceed-
ings. In the case which led to the judgment in Coditel I,
the cable television broadcasting companies communi-
cated a work to the public without having, in the Mem-
ber State of the place of origin of that communication,
an authorisation from the right holders concerned and
without having paid remuneration to them.

120 By contrast, in the main proceedings the broad-
casters carry out acts of communication to the public
while having in the Member State of broadcast, which
is the Member State of the place of origin of that com-
munication, an authorisation from the right holders
concerned and by paying them remuneration — which
can, moreover, take account of the actual and potential
audience in the other Member States.

121 Finally, account should be taken of the develop-
ment of European Union law that has resulted, in par-
ticular, from the adoption of the Television without
Frontiers Directive and the Satellite Broadcasting Di-
rective which are intended to ensure the transition from
national markets to a single programme production and
distribution market.

iv) Justification of a restriction on the freedom to
provide services by the objective of encouraging the
public to attend football stadiums

122 FAPL and others and MPS submit, in the alterna-
tive, that the restriction at issue in the main proceedings
is necessary in order to ensure compliance with the
‘closed period’ rule which prohibits the broadcasting in
the United Kingdom of football matches on Saturday
afternoons. This rule is stated to have the objective of
encouraging the public to attend stadiums to watch
football matches, particularly those in the lower divi-
sions; according to FAPL and others and MPS, the ob-
jective could not be achieved if television viewers in
the United Kingdom were able freely to watch the
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Premier League matches which broadcasters transmit
from other Member States.

123 In that regard, even if the objective of encouraging
such attendance of stadiums by the public were capable
of justifying a restriction on the fundamental freedoms,
suffice it to state that compliance with the aforemen-
tioned rule can be ensured, in any event, by incorporat-
ing a contractual limitation in the licence agreements
between the right holders and the broadcasters, under
which the latter would be required not to broadcast
those Premier League matches during closed periods. It
is indisputable that such a measure proves to have a
lesser adverse effect on the fundamental freedoms than
application of the restriction at issue in the main pro-
ceedings.

124 Tt follows that the restriction which consists in the
prohibition on using foreign decoding devices cannot
be justified by the objective of encouraging the public
to attend football stadiums.

125 In light of all the foregoing, the answer to the ques-
tions referred is that, on a proper construction of Article
56 TFEU, that article precludes legislation of a Mem-
ber State which makes it unlawful to import into and
sell and use in that State foreign decoding devices
which give access to an encrypted satellite broadcasting
service from another Member State that includes sub-
ject-matter protected by the legislation of that first
State.

b) Use of foreign decoding devices following the giv-
ing of a false identity and a false address and use of
such devices for commercial purposes (Question 8(c)
in Case C-403/08 and Question 6(ii) and (iii) in Case
C-429/08)

126 By their questions, the referring courts ask, in es-
sence, whether the conclusion set out in paragraph 125
of the present judgment is affected by the fact, first,
that the foreign decoding device has been procured or
enabled by the giving of a false identity and a false ad-
dress, with the intention of circumventing the territorial
restriction at issue in the main proceedings, and second,
that it is used for commercial purposes although it was
restricted to private use.

127 So far as concerns the first circumstance, it is ad-
mittedly liable to produce effects in the contractual re-
lations between the purchaser who has given the false
identity and the false address and the person supplying
the foreign decoding device, who may in particular
claim damages from the purchaser should the false
identity and the false address given by the latter cause
him loss or render him liable to a body such as FAPL.
On the other hand, such a circumstance does not affect
the conclusion set out in paragraph 125 of the present
judgment, because it has no impact on the number of
users who have paid for reception of the broadcasts.

128 The same is true of the second circumstance, where
the decoding device is used for commercial purposes
although it was restricted to private use.

129 In this regard, it should be stated that there is noth-
ing to prevent the amount of the remuneration agreed
between the right holders concerned and the broadcast-
ers from being calculated on the basis of the fact that

some customers use the decoding devices commercially
whereas others use them privately.

130 Passing this on to its customers, the broadcaster
may thus demand a different fee for access to its ser-
vices according to whether the access is for commercial
or for private purposes.

131 However, the risk that certain persons will use for-
eign decoding devices in disregard of the purpose to
which they are restricted is comparable to the risk
which arises when decoding devices are used in purely
internal situations, that is to say, when they are used by
customers resident in the Member State of broadcast.
Accordingly, the second circumstance cannot justify a
territorial restriction on the freedom to provide services
and therefore it does not affect the conclusion set out in
paragraph 125 of the present judgment. This is, howev-
er, without prejudice to the legal assessment — from the
point of view of copyright — of the use of the satellite
broadcasts for commercial purposes following their
reception, an assessment which is carried out in the
second part of the present judgment.

132 Having regard to the foregoing, the answer to the
questions referred is that the conclusion set out in para-
graph 125 of the present judgment is affected neither
by the fact that the foreign decoding device has been
procured or enabled by the giving of a false identity
and a false address, with the intention of circumventing
the territorial restriction in question, nor by the fact that
it is used for commercial purposes although it was re-
stricted to private use.

¢) The other questions relating to free movement
(the second part of Question 9 in Case C-403/08 and
Question 7 in Case C-429/08)

133 In light of the answer to Question 8(b) and the first
part of Question 9 in Case C-403/08 and Question 6(i)
in Case C-429/08, there is no need to examine the sec-
ond part of Question 9 in Case C-403/08 or Question 7
in Case C-429/08.

4. Rules of the FEU Treaty concerning competition
134 By Question 10 in Case C-403/08 and Question 8
in Case C-429/08, the referring courts ask, in essence,
whether the clauses of an exclusive licence agreement
concluded between a holder of intellectual property
rights and a broadcaster constitute a restriction on com-
petition prohibited by Article 101 TFEU where they
oblige the broadcaster not to supply decoding devices
giving access to that right holder’s protected subject-
matter outside the territory covered by the licence
agreement concerned.

135 First of all, it should be recalled that an agreement
falls within the prohibition laid down in Article 101(1)
TFEU when it has as its object or effect the prevention,
restriction or distortion of competition. The fact that the
two criteria are alternatives means that it is appropriate,
first and foremost, to determine whether just one of
them is satisfied, here the criterion concerning the ob-
ject of the agreement. It is only secondarily, when the
analysis of the content of the agreement does not reveal
a sufficient degree of impairment of competition, that
the consequences of the agreement should be consid-
ered, and for it to be open to prohibition it is necessary
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to find that those factors are present which show that
competition has in fact been prevented, restricted or
distorted to an appreciable extent (see, to this effect,
Case C-8/08 T- Mobile Netherlands and Others [2009]
ECR 1-4529, paragraph 28, and Joined Cases C-501/06
P, C-513/06 P, C-515/06 P and C-519/06 P Glax-
oSmithKline Services and Others v Commission and
Others [2009] ECR 1-9291, paragraph 55).

136 In order to assess whether the object of an agree-
ment is anti-competitive, regard must be had inter alia
to the content of its provisions, the objectives it seeks
to attain and the economic and legal context of which it
forms a part (see, to this effect, GlaxoSmithKline Ser-
vices and Others v Commission and Others, paragraph
58 and the case-law cited).

137 As regards licence agreements in respect of intel-
lectual property rights, it is apparent from the Court’s
case-law that the mere fact that the right holder has
granted to a sole licensee the exclusive right to broad-
cast protected subject-matter from a Member State, and
consequently to prohibit its transmission by others, dur-
ing a specified period is not sufficient to justify the
finding that such an agreement has an anti-competitive
object (see, to this effect, Case 262/81 Coditel and Oth-
ers (‘Coditel II’) [1982] ECR 3381, paragraph 15).

138 That being so, and in accordance with Article
1(2)(b) of the Satellite Broadcasting Directive, a right
holder may in principle grant to a sole licensee the ex-
clusive right to broadcast protected subjectmatter by
satellite, during a specified period, from a single Mem-
ber State of broadcast or from a number of Member
States.

139 None the less, regarding the territorial limitations
upon exercise of such a right, it is to be pointed out
that, in accordance with the Court’s case-law, an
agreement which might tend to restore the divisions
between national markets is liable to frustrate the Trea-
ty’s objective of achieving the integration of those
markets through the establishment of a single market.
Thus, agreements which are aimed at partitioning na-
tional markets according to national borders or make
the interpenetration of national markets more difficult
must be regarded, in principle, as agreements whose
object is to restrict competition within the meaning of
Article 101(1) TFEU (see, by analogy, in the field of
medicinal products, Joined Cases C-468/06 to C-
478/06 Sot. Lélos kai Sia and Others [2008] ECR I-
7139, paragraph 65, and GlaxoSmithKline Services
and Others v Commission and Others, paragraphs 59
and 61).

140 Since that case-law is fully applicable to the field
of the cross-border provision of broadcasting services,
as follows inter alia from paragraphs 118 to 121 of the
present judgment, it must be held that, where a licence
agreement is designed to prohibit or limit the cross-
border provision of broadcasting services, it is deemed
to have as its object the restriction of competition, un-
less other circumstances falling within its economic
and legal context justify the finding that such an
agreement is not liable to impair competition.

141 In the main proceedings, the actual grant of exclu-
sive licences for the broadcasting of Premier League
matches is not called into question. Those proceedings
concern only the additional obligations designed to en-
sure compliance with the territorial limitations upon
exploitation of those licences that are contained in the
clauses of the contracts concluded between the right
holders and the broadcasters concerned, namely the
obligation on the broadcasters not to supply decoding
devices enabling access to the protected subject-matter
with a view to their use outside the territory covered by
the licence agreement.

142 Such clauses prohibit the broadcasters from effect-
ing any cross-border provision of services that relates
to those matches, which enables each broadcaster to be
granted absolute territorial exclusivity in the area cov-
ered by its licence and, thus, all competition between
broadcasters in the field of those services to be elimi-
nated.

143 Also, FAPL and others and MPS have not put for-
ward any circumstance falling within the economic and
legal context of such clauses that would justify the
finding that, despite the considerations set out in the
preceding paragraph, those clauses are not liable to im-
pair competition and therefore do not have an anticom-
petitive object.

144 Accordingly, given that those clauses of exclusive
licence agreements have an anticompetitive object, it is
to be concluded that they constitute a prohibited re-
striction on competition for the purposes of Article
101(1) TFEU.

145 Tt should be added that while, in principle, Article
101(1) TFEU does not apply to agreements which fall
within the categories specified in Article 101(3) TFEU,
clauses of licence agreements such as the clauses at
issue in the main proceedings do not meet the require-
ments laid down by the latter provision for reasons
stated in paragraphs 105 to 124 of the present judgment
and therefore the possibility of Article 101(1) TFEU
being inapplicable does not arise.

146 In light of the foregoing, the answer to the ques-
tions referred is that the clauses of an exclusive licence
agreement concluded between a holder of intellectual
property rights and a broadcaster constitute a restriction
on competition prohibited by Article 101 TFEU where
they oblige the broadcaster not to supply decoding de-
vices enabling access to that right holder’s protected
subjectmatter with a view to their use outside the terri-
tory covered by that licence agreement.

B — Rules relating to the use of the broadcasts once
they are received

1. Introductory remarks

147 The second part of the questions referred for a pre-
liminary ruling is designed to ascertain whether the
reception of the broadcasts containing Premier League
matches and the associated works is subject to re-
striction pursuant to the Copyright Directive and the
Related Rights Directive by reason of the fact that it
results in reproductions of those works within the
memory of a satellite decoder and on a television
screen and by reason of the showing of those works in
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public by the proprietors of the public houses in ques-
tion.

148 It is to be noted that, as is apparent from para-
graphs 37 and 57 of the present judgment, two catego-
ries of persons can assert intellectual property rights
relating to television broadcasts such as the broadcasts
at issue in the main proceedings, namely, first, the au-
thors of the works concerned and, secondly, the broad-
casters.

149 First, authors can rely on the copyright which at-
taches to the works exploited within the framework of
those broadcasts. In the main proceedings, it is com-
mon ground that FAPL can assert copyright in various
works contained in the broadcasts, that is to say, in par-
ticular, the opening video sequence, the Premier
League anthem, pre-recorded films showing highlights
of recent Premier League matches, or various graphics.

150 Secondly, broadcasters such as Multichoice Hellas
can invoke the right of fixation of their broadcasts
which is provided for in Article 7(2) of the Related
Rights Directive, the right of communication of their
broadcasts to the public which is laid down in Article
8(3) of that directive, or the right to reproduce fixations
of their broadcasts which is confirmed by Article 2(¢)
of the Copyright Directive.

151 None the less, the questions referred in the main
proceedings do not relate to such rights. 152 Accord-
ingly, the Court’s examination should be limited to Ar-
ticles 2(a), 3(1) and 5(1) of the Copyright Directive
which protect copyright in the works exploited within
the framework of the television broadcasts at issue in
the main proceedings, that is to say, in particular, the
opening video sequence, the Premier League anthem,
pre-recorded films showing highlights of recent Prem-
ier League matches, or various graphics.

2. The reproduction right provided for in Article
2(a) of the Copyright Directive (Question 4 in Case
C-403/08)

153 By this question, the referring court asks, in es-
sence, whether Article 2(a) of the Copyright Directive
must be interpreted as meaning that the reproduction
right extends to the creation of transient sequential
fragments of the works within the memory of a satellite
decoder and on a television screen which are immedi-
ately effaced and replaced by the next fragments. In
this context, the referring court is uncertain, in particu-
lar, whether it must conduct its appraisal by reference
to all the fragments as a whole or only by reference to
those which exist at a given moment.

154 First of all, the term ‘reproduction’ in Article 2 of
the Copyright Directive is a concept of European Union
law which must be given an autonomous and uniform
interpretation throughout the European Union (Infopaq
International, paragraphs 27 to 29).

155 As regards its meaning, it has already been ob-
served, in paragraph 97 of the present judgment, that
copyright for the purposes of Article 2(a) of the Copy-
right Directive can apply only in relation to subject-
matter which is its author’s own intellectual creation
(Infopaq International, paragraph 37).

156 The Court has thus stated that the various parts of a
work enjoy protection under that provision, provided
that they contain elements which are the expression of
the intellectual creation of the author of the work
(Infopaq International, paragraph 39).

157 This means that the unit composed of the frag-
ments reproduced simultaneously — and therefore exist-
ing at a given moment — should be examined in order to
determine whether it contains such elements. If it does,
it must be classified as partial reproduction for the pur-
poses of Article 2(a) of the Copyright Directive (see, to
this effect, Infopaq International, paragraphs 45 and
46). In this regard, it is not relevant whether a work is
reproduced by means of linear fragments which may
have an ephemeral existence because they are immedi-
ately effaced in the course of a technical process.

158 It is in the light of the foregoing that the referring
court must determine whether the creation of transient
fragments of the works within the memory of a satellite
decoder and on a television screen results in reproduc-
tions for the purposes of Article 2(a) of the Copyright
Directive.

159 Consequently, the answer to the question referred
is that Article 2(a) of the Copyright Directive must be
interpreted as meaning that the reproduction right ex-
tends to transient fragments of the works within the
memory of a satellite decoder and on a television
screen, provided that those fragments contain elements
which are the expression of the authors’ own intellectu-
al creation, and the unit composed of the fragments
reproduced simultaneously must be examined in order
to determine whether it contains such elements.

3. The exception in Article 5(1) of the Copyright
Directive to the reproduction right (Question 5 in
Case C-403/08)

160 By its question, the referring court asks, in essence,
whether acts of reproduction such as those at issue in
Case C-403/08, performed within the memory of a sat-
ellite decoder and on a television screen, fulfil the con-
ditions laid down in Article 5(1) of the Copyright Di-
rective and, therefore, whether those acts may be car-
ried out without the copyright holders’ authorisation.

a) Introductory remarks

161 Under Article 5(1) of the Copyright Directive, an
act of reproduction is to be exempted from the repro-
duction right provided for in Article 2 thereof if it ful-
fils five conditions, that is to say, where:

— it is temporary;

— 1t is transient or incidental;

— it is an integral and essential part of a technological
process;

— its sole purpose is to enable a transmission in a net-
work between third parties by an intermediary, or a
lawful use, of a work or other subject-matter; and

— it has no independent economic significance.

162 1t is clear from the case-law that the conditions set
out above must be interpreted strictly, because Article
5(1) of the Copyright Directive is a derogation from the
general rule established by that directive that the copy-
right holder must authorise any reproduction of his pro-
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tected work (Infopaq International, paragraphs 56 and
57).

163 None the less, the interpretation of those conditions
must enable the effectiveness of the exception thereby
established to be safeguarded and permit observance of
the exception’s purpose as resulting in particular from
recital 31 in the preamble to the Copyright Directive
and from Common Position (EC) No 48/2000 adopted
by the Council on 28 September 2000 with a view to
adopting that directive (OJ 2000 C 344, p. 1).

164 In accordance with its objective, that exception
must allow and ensure the development and operation
of new technologies and safeguard a fair balance be-
tween the rights and interests of right holders, on the
one hand, and of users of protected works who wish to
avail themselves of those new technologies, on the oth-
er.

b) Compliance with the conditions laid down in Ar-
ticle 5(1) of the Copyright Directive

165 It is undisputed that the acts of reproduction con-
cerned satisfy the first three conditions laid down in
Article 5(1) of the Copyright Directive, because they
are temporary, transient and form an integral part of a
technological process carried out by means of a satellite
decoder and a television set in order to enable the
broadcasts transmitted to be received.

166 It therefore remains solely to determine whether
the fourth and fifth conditions are complied with.

167 As regards, first of all, the fourth condition, it is to
be stated at the outset that the acts of reproduction con-
cerned are not intended to enable transmission in a
network between third parties by an intermediary.
Thus, it must be examined alternatively whether their
sole purpose is to enable a lawful use to be made of a
work or other subject-matter.

168 As is apparent from recital 33 in the preamble to
the Copyright Directive, a use should be considered
lawful where it is authorised by the right holder or
where it is not restricted by the applicable legislation.
169 Since in the main proceedings the use of the works
at issue is not authorised by the copyright holders, it
must be determined whether the acts in question are
intended to enable a use of works which is not restrict-
ed by the applicable legislation.

170 In this regard, it is undisputed that those ephemeral
acts of reproduction enable the satellite decoder and the
television screen to function correctly. From the televi-
sion viewers’ standpoint, they enable the broadcasts
containing protected works to be received.

171 Mere reception as such of those broadcasts — that is
to say, the picking up of the broadcasts and their visual
display — in private circles does not reveal an act re-
stricted by European Union legislation or by that of the
United Kingdom, as indeed follows from the wording
of Question 5 in Case C-403/08, and that act is there-
fore lawful. Furthermore, it follows from paragraphs 77
to 132 of the present judgment that such reception of
the broadcasts must be considered lawful in the case of
broadcasts from a Member State other than the United
Kingdom when it is brought about by means of a for-
eign decoding device.

172 Accordingly, the acts of reproduction have the sole
purpose of enabling a ‘lawful use’ of the works within
the meaning of Article 5(1)(b) of the Copyright Di-
rective.

173 Acts of reproduction such as those at issue in the
main proceedings thus satisfy the fourth condition laid
down by that provision.

174 So far as concerns, finally, the fifth condition laid
down by that provision, these acts of reproduction car-
ried out in the course of a technological process make
access to the protected works possible. Since the latter
have an economic value, access to them necessarily has
economic significance.

175 However, if the exception laid down in Article 5(1)
of the Copyright Directive is not to be rendered redun-
dant, that significance must also be independent in the
sense that it goes beyond the economic advantage de-
rived from mere reception of a broadcast containing
protected works, that is to say, beyond the advantage
derived from the mere picking up of the broadcast and
its visual display.

176 In the main proceedings, the temporary acts of re-
production, carried out within the memory of the satel-
lite decoder and on the television screen, form an in-
separable and non-autonomous part of the process of
reception of the broadcasts transmitted containing the
works in question. Furthermore, they are performed
without influence, or even awareness, on the part of the
persons thereby having access to the protected works.
177 Consequently, those temporary acts of reproduc-
tion are not capable of generating an additional eco-
nomic advantage going beyond the advantage derived
from mere reception of the broadcasts at issue.

178 Tt follows that the acts of reproduction at issue in
the main proceedings cannot be regarded as having
independent economic significance. Consequently, they
fulfil the fifth condition laid down in Article 5(1) of the
Copyright Directive.

179 This finding, and the finding set out in paragraph
172 of the present judgment, are moreover borne out by
the objective of that provision, which is intended to
ensure the development and operation of new technol-
ogies. If the acts at issue were not considered to comply
with the conditions set by Article 5(1) of the Copyright
Directive, all television viewers using modern sets
which, in order to work, need those acts of reproduc-
tion to be carried out would be prevented from receiv-
ing broadcasts containing broadcast works, in the ab-
sence of an authorisation from copyright holders. That
would impede, and even paralyse, the actual spread and
contribution of new technologies, in disregard of the
will of the European Union legislature as expressed in
recital 31 in the preamble to the Copyright Directive.
180 In light of the foregoing, it must be concluded that
acts of reproduction such as those at issue in the main
proceedings fulfil all five conditions laid down in Arti-
cle 5(1) of the Copyright Directive.

181 Nevertheless, in order for the exception laid down
by that provision to be capable of being relied upon,
those acts must also fulfil the conditions of Article 5(5)
of the Copyright Directive. In this regard, suffice it to
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state that, in view of the considerations set out in para-
graphs 163 to 179 of the present judgment, the acts also
satisfy those conditions.

182 Consequently, the answer to the question referred
is that acts of reproduction such as those at issue in
Case C-403/08, which are performed within the
memory of a satellite decoder and on a television
screen, fulfil the conditions laid down in Article 5(1) of
the Copyright Directive and may therefore be carried
out without the authorisation of the copyright holders
concerned.

4. ‘Communication to the public’ within the mean-
ing of Article 3(1) of the Copyright Directive (Ques-
tion 6 in Case C-403/08)

183 By its question, the referring court asks, in essence,
whether ‘communication to the public’ within the
meaning of Article 3(1) of the Copyright Directive
must be interpreted as covering transmission of the
broadcast works, via a television screen and speakers,
to the customers present in a public house.

184 It should be noted at the outset that Article 3(1) of
the Copyright Directive does not define the concept of
‘communication to the public’ (Case C-306/05 SGAE
[2006] ECR 1-11519, paragraph 33).

185 In those circumstances, and in accordance with
settled-case law, its meaning and its scope must be de-
termined in light of the objectives pursued by the Cop-
yright Directive and of the context in which the provi-
sion being interpreted is set (SGAE, paragraph 34
and the case-law cited).

186 In this regard, it is to be noted first of all that the
principal objective of the Copyright Directive is to es-
tablish a high level of protection of authors, allowing
them to obtain an appropriate reward for the use of
their works, including on the occasion of communica-
tion to the public. It follows that ‘communication to the
public’ must be interpreted broadly, as recital 23 in the
preamble to the directive indeed expressly states (see
SGAE, paragraph 36).

187 Second, in accordance with recital 20 in its pream-
ble, the Copyright Directive is based on principles and
rules already laid down in the directives in force in the
area of intellectual property, such as Directive 92/100
which has been codified by the Related Rights Di-
rective (see Infopaq International, paragraph 36).
188 In those circumstances, and given the requirements
of unity of the European Union legal order and its co-
herence, the concepts used by that body of directives
must have the same meaning, unless the European Un-
ion legislature has, in a specific legislative context, ex-
pressed a different intention.

189 Finally, Article 3(1) of the Copyright Directive
must, so far as possible, be interpreted in a manner that
is consistent with international law, in particular taking
account of the Berne Convention and the Copyright
Treaty. The Copyright Directive is intended to imple-
ment that treaty which, in Article 1(4), obliges the Con-
tracting Parties to comply with Articles 1 to 21 of the
Berne Convention. The same obligation is, moreover,
laid down in Article 9(1) of the Agreement on Trade-
Related Aspects of Intellectual Property Rights (see, to

this effect, SGAE, paragraphs 35, 40 and 41 and the
caselaw cited).

190 It is in the light of those three factors that ‘commu-
nication to the public’ within the meaning of Article
3(1) of the Copyright Directive should be interpreted
and that it should be assessed whether that concept co-
vers transmission of the broadcast works, via a televi-
sion screen and speakers, to the customers present in a
public house.

191 As regards, first, the concept of communication, it
is apparent from Article 8(3) of the Related Rights Di-
rective and Articles 2(g) and 15 of the Performance and
Phonograms Treaty that such a concept includes ‘mak-
ing the sounds or representations of sounds fixed in a
phonogram audible to the public’ and that it encom-
passes broadcasting or ‘any communication to the pub-
lic’.

192 More specifically, as Article 11bis(1)(iii) of the
Berne Convention expressly indicates, that concept
encompasses communication by loudspeaker or any
other instrument transmitting, by signs, sounds or im-
ages, covering — in accordance with the explanatory
memorandum accompanying the proposal for a copy-
right directive (COM(97) 628 final) — a means of
communication such as display of the works on a
screen.

193 That being so, and since the European Union legis-
lature has not expressed a different intention as regards
the interpretation of that concept in the Copyright Di-
rective, in particular in Article 3 thereof (see paragraph
188 of the present judgment), the concept of communi-
cation must be construed broadly, as referring to any
transmission of the protected works, irrespective of the
technical means or process used.

194 The Court, proceeding on the basis of such an in-
terpretation, has already held that a hotel proprietor
carries out an act of communication when he gives his
customers access to the broadcast works via television
sets, by distributing in the hotel rooms, with full
knowledge of the position, the signal received carrying
the protected works. The Court has pointed out that
such intervention is not just a technical means to ensure
or improve reception of the original broadcast in the
catchment area, but an act without which those custom-
ers are unable to enjoy the broadcast works, although
physically within that area (see, to this effect, SGAE,
paragraph 42).

195 In Case C-403/08, the proprietor of a public house
intentionally gives the customers present in that estab-
lishment access to a broadcast containing protected
works via a television screen and speakers. Without his
intervention the customers cannot enjoy the works
broadcast, even though they are physically within the
broadcast’s catchment area. Thus, the circumstances of
such an act prove comparable to those in SGAE.

196 Accordingly, it must be held that the proprietor of
a public house effects a communication when he inten-
tionally transmits broadcast works, via a television
screen and speakers, to the customers present in that
establishment.
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197 That said, in order for there to be a ‘communica-
tion to the public’ within the meaning of Article 3 (1)
of the Copyright Directive in circumstances such as
those of the main proceedings, it is also necessary for
the work broadcast to be transmitted to a new public,
that is to say, to a public which was not taken into ac-
count by the authors of the protected works when they
authorised their use by the communication to the origi-
nal public (see, to this effect, SGAE, paragraphs 40
and 42, and the order of 18 March 2010 in Case C-
136/09 Organismos Sillogikis Diacheirisis Dimiour-
gon Theatrikon kai Optikoakoustikon Ergon, para-
graph 38).

198 When those authors authorise a broadcast of their
works, they consider, in principle, only the owners of
television sets who, either personally or within their
own private or family circles, receive the signal and
follow the broadcasts. Where a broadcast work is
transmitted, in a place accessible to the public, for an
additional public which is permitted by the owner of
the television set to hear or see the work, an intentional
intervention of that kind must be regarded as an act by
which the work in question is communicated to a new
public (see, to this effect, SGAE, paragraph 41, and
Organismos Sillogikis Diacheirisis Dimiourgon The-
atrikon kai Optikoakoustikon Ergon, paragraph
37).

199 That is so when the works broadcast are transmit-
ted by the proprietor of a public house to the customers
present in that establishment, because those customers
constitute an additional public which was not consid-
ered by the authors when they authorised the broadcast-
ing of their works.

200 In addition, in order for there to be communication
to the public, the work broadcast must be transmitted to
a ‘public not present at the place where the communi-
cation originates’, within the meaning of recital 23 in
the preamble to the Copyright Directive.

201 In this regard, it is apparent from Common Posi-
tion No 48/2000 that this recital follows from the pro-
posal of the European Parliament, which wished to
specify, in the recital, that communication to the public
within the meaning of that directive does not cover ‘di-
rect representation or performance’, a concept referring
to that of ‘public performance’ which appears in Article
11(1) of the Berne Convention and encompasses inter-
pretation of the works before the public that is in direct
physical contact with the actor or performer of those
works (see the Guide to the Berne Convention, an in-
terpretative document drawn up by WIPO which, with-
out being binding, nevertheless assists in interpreting
that convention, as_the Court observed in SGAE,
paragraph 41).

202 Thus, in order to exclude such direct public repre-
sentation and performance from the scope of the con-
cept of communication to the public in the context of
the Copyright Directive, recital 23 in its preamble ex-
plained that communication to the public covers all
communication to the public not present at the place
where the communication originates.

203 Such an element of direct physical contact is spe-
cifically absent in the case of transmission, in a place
such as a public house, of a broadcast work via a televi-
sion screen and speakers to the public which is present
at the place of that transmission, but which is not pre-
sent at the place where the communication originates
within the meaning of recital 23 in the preamble to the
Copyright Directive, that is to say, at the place of the
representation or performance which is broadcast (see,
to this effect, SGAE, paragraph 40).

204 Finally, it is to be observed that it is not irrelevant
that a ‘communication’ within the meaning of Article
3(1) of the Copyright Directive is of a profit-making
nature (see, to this effect, SGAE, paragraph 44).

205 In a situation such as that in the main proceedings,
it is indisputable that the proprietor transmits the
broadcast works in his public house in order to benefit
therefrom and that that transmission is liable to attract
customers to whom the works transmitted are of inter-
est. Consequently, the transmission in question has an
effect upon the number of people going to that estab-
lishment and, ultimately, on its financial results.

206 It follows that the communication to the public in
question is of a profit-making nature.

207 In light of all the foregoing, the answer to the ques-
tion referred is that ‘communication to the public’ with-
in the meaning of Article 3(1) of the Copyright Di-
rective must be interpreted as covering transmission of
the broadcast works, via a television screen and speak-
ers, to the customers present in a public house.

5. Effect of the Satellite Broadcasting Directive
(Question 7 in Case C-403/08)

208 By its question, the referring court asks, in essence,
whether the Satellite Broadcasting Directive has a bear-
ing on the lawfulness of the acts of reproduction per-
formed within the memory of a satellite decoder and on
a television screen.

209 The Satellite Broadcasting Directive provides only
for minimum harmonisation of certain aspects of pro-
tection of copyright and related rights in the case of
communication to the public by satellite or cable re-
transmission of broadcasts from other Member States.
Unlike the Copyright Directive, this minimum harmo-
nisation does not provide criteria to determine the law-
fulness of the acts of reproduction performed within the
memory of a satellite decoder and on a television
screen (see, by analogy, Case C-293/98 Egeda [2000]
ECR 1-629, paragraphs 25 and 26, and SGAE, para-
graph 30).

210 Consequently, the answer to the question referred
is that the Satellite Broadcasting Directive must be in-
terpreted as not having a bearing on the lawfulness of
the acts of reproduction performed within the memory
of a satellite decoder and on a television screen.

IV — Costs

211 Since these proceedings are, for the parties to the
main proceedings, a step in the action pending before
the referring court, the decision on costs is a matter for
that court. Costs incurred in submitting observations to
the Court, other than the costs of those parties, are not
recoverable.
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On those grounds, the Court (Grand Chamber) hereby
rules:

1. ‘Illicit device’ within the meaning of Article 2(e) of
Directive 98/84/EC of the European Parliament and of
the Council of 20 November 1998 on the legal protec-
tion of services based on, or consisting of, conditional
access must be interpreted as not covering foreign de-
coding devices (devices which give access to the satel-
lite broadcasting services of a broadcaster, are manu-
factured and marketed with that broadcaster’s authori-
sation, but are used, in disregard of its will, outside the
geographical area for which they have been issued),
foreign decoding devices procured or enabled by the
provision of a false name and address or foreign decod-
ing devices which have been used in breach of a con-
tractual limitation permitting their use only for private
purposes.

2. Article 3(2) of Directive 98/84 does not preclude
national legislation which prevents the use of foreign
decoding devices, including those procured or enabled
by the provision of a false name and address or those
used in breach of a contractual limitation permitting
their use only for private purposes, since such legisla-
tion does not fall within the field coordinated by that
directive.

3. On a proper construction of Article 56 TFEU:

— that article precludes legislation of a Member State
which makes it unlawful to import into and sell and use
in that State foreign decoding devices which give ac-
cess to an encrypted satellite broadcasting service from
another Member State that includes subject-matter pro-
tected by the legislation of that first State;

— this conclusion is affected neither by the fact that the
foreign decoding device has been procured or enabled
by the giving of a false identity and a false address,
with the intention of circumventing the territorial re-
striction in question, nor by the fact that it is used for
commercial purposes although it was restricted to pri-
vate use.

4. The clauses of an exclusive licence agreement con-
cluded between a holder of intellectual property rights
and a broadcaster constitute a restriction on competi-
tion prohibited by Article 101 TFEU where they oblige
the broadcaster not to supply decoding devices ena-
bling access to that right holder’s protected subject-
matter with a view to their use outside the territory
covered by that licence agreement.

5. Article 2(a) of Directive 2001/29/EC of the Europe-
an Parliament and of the Council of 22 May 2001 on
the harmonisation of certain aspects of copyright and
related rights in the information society must be inter-
preted as meaning that the reproduction right extends to
transient fragments of the works within the memory of
a satellite decoder and on a television screen, provided
that those fragments contain elements which are the
expression of the authors’ own intellectual creation,
and the unit composed of the fragments reproduced
simultaneously must be examined in order to determine
whether it contains such elements.

6. Acts of reproduction such as those at issue in Case
C-403/08, which are performed within the memory of a

satellite decoder and on a television screen, fulfil the
conditions laid down in Article 5(1) of Directive
2001/29 and may therefore be carried out without the
authorisation of the copyright holders concerned.

7. ‘Communication to the public’ within the meaning
of Article 3(1) of Directive 2001/29 must be interpreted
as covering transmission of the broadcast works, via a
television screen and speakers, to the customers present
in a public house.

8. Council Directive 93/83/EEC of 27 September 1993
on the coordination of certain rules concerning copy-
right and rights related to copyright applicable to satel-
lite broadcasting and cable retransmission must be in-
terpreted as not having a bearing on the lawfulness of
the acts of reproduction performed within the memory
of a satellite decoder and on a television screen.
[Signatures]

* Language of the case: English.

Opinion of Advocate General Kokott

delivered on 3 February 2011 (1)
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I - Introduction

1. Protecting the economic interests of authors is be-
coming increasingly important. Creative works must be
properly remunerated.

2. To that end, the Football Association Premier
League Ltd (the FAPL), the top English football
league’s organisation for marketing that league’s
matches, seeks to achieve optimal exploitation of the
copyright for the live transmission of its football
matches. It essentially grants its licensees the exclusive
right to broadcast and economically exploit the matches
within their broadcasting area, generally the country in
question. In order to safeguard the exclusive rights of
other licensees, they are at the same time required to

prevent their broadcasts from being able to be viewed
outside the broadcasting area.

3. The main proceedings in the present references for
preliminary rulings concern attempts to circumvent this
exclusivity. Undertakings import decoder cards from
abroad, in the present cases from Greece and Arab
States, into the United Kingdom and offer them to pubs
there at more favourable prices than the broadcaster in
that State. The FAPL is attempting to stop that practice.
4. Measures to enforce exclusive broadcasting rights
are at odds with the principle of the internal market. It
is for that reason necessary to examine whether such
measures infringe the European Union’s fundamental
freedoms or its competition law.

5. However, questions also arise with regard to various
directives. Directive 98/84/EC on the legal protection
of services based on, or consisting of, conditional ac-
cess (2) is of interest because the exclusivity of satellite
broadcasts is guaranteed through the encryption of the
broadcast signal. The FAPL takes the view that the di-
rective prohibits the use of decoder cards outside the
area assigned to them. From the perspective of the im-
porters, by contrast, the directive justifies the free
movement of such cards.

6. Furthermore, questions are raised concerning the
scope of the rights to the broadcasts under Directive
2001/29/EC on the harmonisation of certain aspects of
copyright and related rights in the information society,
(3) namely whether the communication of the broad-
casts affects the right to the reproduction of works and
whether communication in pubs constitutes communi-
cation to the public.

7. Lastly, questions also arise with regard to the effect
of a licence under Directive 93/83/EEC on the coordi-
nation of certain rules concerning copyright and rights
related to copyright applicable to satellite broadcasting
and cable retransmission. (4) It will be necessary to
examine whether consent to the satellite transmission
of a broadcast in one particular Member State estab-
lishes the right to receive the broadcast and to show it
on a screen in another Member State.

IT — Legislative context

A — International law

1. Berne Convention for the Protection of Literary
and Artistic Works

8. Under Article 9(1) of the Berne Convention for the
Protection of Literary and Artistic Works (Paris Act of
24 July 1971), as amended on 28 September 1979 (‘the
Berne Convention’), authors of literary and artistic
works protected by the Convention have the exclusive
right to authorise the reproduction of those works, in
any manner or form.

9. Article 11bis(1) of the Berne Convention provides:
‘Authors of literary and artistic works shall enjoy the
exclusive right of authorising:

(i) the broadcasting of their works or the communica-
tion thereof to the public by any other means of wire-
less diffusion of signs, sounds or images,

(ii) any communication to the public by wire or by re-
broadcasting of the broadcast of the work,
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when this communication is made by an organisation
other than the original one;

(iii) the public communication by loudspeaker or any
other analogous instrument transmitting, by signs,
sounds or images, the broadcast of the work.’

2. Agreement on Trade-Related Aspects of Intellec-
tual Property Rights

10. The Agreement on Trade-Related Aspects of Intel-
lectual Property Rights, as set out in Annex 1C to the
Marrakesh Agreement establishing the World Trade
Organisation, was approved by Council Decision
94/800/EC of 22 December 1994 concerning the con-
clusion on behalf of the European Community, as re-
gards matters within its competence, of the agreements
reached in the Uruguay Round multilateral negotiations
(1986-1994) (5) (‘the TRIPS Agreement’).

11. Article 9(1) of the TRIPS Agreement contains a
provision on compliance with international agreements
on copyright protection:

‘Members shall comply with Articles 1 through 21 of
the Berne Convention (1971) and the Appendix thereto.
However, Members shall not have rights or obligations
under this Agreement in respect of the rights conferred
under Article 6bis of that Convention or of the rights
derived therefrom.’

12. Article 14(3) of the TRIPS Agreement contains
provisions on the protection of television programmes:
‘Broadcasting organisations shall have the right to
prohibit the following acts when undertaken without
their authorisation: the fixation, the reproduction of
fixations, and the rebroadcasting by wireless means of
broadcasts, as well as the communication to the public
of television broadcasts of the same. Where Members
do not grant such rights to broadcasting organisations,
they shall provide owners of copyright in the subject-
matter of broadcasts with the possibility of preventing
the above acts, subject to the provisions of the Berne
Convention (1971).’

3. The WIPO Copyright Treaty

13. The World Intellectual Property Organisation
(WIPO) adopted in Geneva, on 20 December 1996, the
WIPO Performances and Phonograms Treaty and the
WIPO Copyright Treaty. Those two treaties were ap-
proved on behalf of the Community by Council Deci-
sion 2000/278/EC of 16 March 2000 (6) with regard to
matters coming within its competence.

14. Under Article 1(4) of the WIPO Copyright Treaty,
Contracting Parties must comply with Articles 1 to 21
of and the Appendix to the Berne Convention.

15. Article 8 of the WIPO Copyright Treaty provides:
‘Without prejudice to the provisions of Articles
11(1)(ii), 11bis(1)(i) and (ii), 11ter(1)(ii), 14(1)(ii) and
14bis(1) of the Berne Convention, authors of literary
and artistic works shall enjoy the exclusive right of au-
thorising any communication to the public of their
works, by wire or wireless

means, including the making available to the public of
their works in such a way that members of

the public may access these works from a place and at a
time individually chosen by them.’

4. Rome Convention for the Protection of Perform-
ers, Producers of Phonograms and Broadcasting
Organisations

16. Article 13 of the Rome Convention for the Protec-
tion of Performers, Producers of Phonograms and
Broadcasting Organisations of 26 October 1961 (7)
lays down certain minimum rights for broadcasting
organisations:

‘Broadcasting organisations shall enjoy the right to au-
thorise or prohibit:

(a) the rebroadcasting of their broadcasts;

(b) the fixation of their broadcasts;

(c) the reproduction

(i) of fixations, made without their consent, of their
broadcasts;

(i1) of fixations, made in accordance with the provi-
sions of Article 15, of their broadcasts, if the reproduc-
tion is made for purposes different from those referred
to in those provisions;

(d) the communication to the public of their television
broadcasts if such communication is made in places
accessible to the public against payment of an entrance
fee; it shall be a matter for the domestic law of the State
where protection of this right is claimed to determine
the conditions under which it may be exercised.’

17. Whilst the European Union is not a Contracting
Party to the Rome Convention, under Article 5 of Pro-
tocol 28 on intellectual property to the Agreement on
the European Economic

Area, (8) the Contracting Parties to the EEA Agree-
ment undertake to secure their adherence before

1 January 1995 to the following multilateral conven-
tions on industrial, intellectual and commercial proper-

ty:

(b) Berne Convention for the Protection of Literary and
Artistic Works (Paris Act, 1971);

(c) International Convention for the Protection of Per-
formers, Producers of Phonograms and Broadcasting
Organisations (Rome, 1961);

B — European Union law

1. Protection of services based on conditional access

18. One of the main focuses of the questions referred
for preliminary ruling is Directive 98/84 on the legal
protection of services based on, or consisting of, condi-
tional access.

19. Article 1 describes the objective of Directive 98/84:
‘The objective of this Directive is to approximate provi-
sions in the Member States concerning measures
against illicit devices which give unauthorised access
to protected services.’

20. Article 2 of Directive 98/84 defines the relevant
terms. The terms ‘conditional access device’, ‘illicit
device’ and ‘coordinated field’ are of particular inter-
est:

‘For the purposes of this Directive:

(a) ...
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(c) conditional access device shall mean any equipment
or software designed or adapted to give access to a pro-
tected service in an intelligible form;

@) ...

(e) illicit device shall mean any equipment or software
designed or adapted to give access to a protected ser-
vice in an intelligible form without the authorisation of
the service provider;

(f) field coordinated by this Directive shall mean any
provision relating to the infringing activities specified
in Article 4.

21. Article 3 of Directive 98/84 governs the measures
which must be taken in relation to services based on
conditional access and conditional access devices with-
in the internal market:

‘l. Each Member State shall take the measures neces-
sary to prohibit on its territory the activities listed in
Article 4, and to provide for the sanctions and remedies
laid down in Article 5.

2. Without prejudice to paragraph 1, Member States
may not:

(a) restrict the provision of protected services, or asso-
ciated services, which originate in another Member
State; or,

(b) restrict the free movement of conditional access
devices;
for reasons falling within the field coordinated by this
Directive.’

22. Article 4 of Directive 98/84 lays down which ac-
tivities must be prohibited:

‘Member States shall prohibit on their territory all of
the following activities:

(a) the manufacture, import, distribution, sale, rental
or possession for commercial purposes of

illicit devices;

(b) the installation, maintenance or replacement for
commercial purposes of an illicit device;

(c) the use of commercial communications to promote
illicit devices.’

2. Intellectual property in the information society

23. Two aspects of Directive 2001/29 on the harmoni-
sation of certain aspects of copyright and

related rights in the information society are relevant in
the present context: the reproduction right

and the right of communication to the public.

24. The reproduction right is laid down in Article 2 of
Directive 2001/29:

‘Member States shall provide for the exclusive right to
authorise or prohibit direct or indirect, temporary or
permanent reproduction by any means and in any form,
in whole or in part:

(a) for authors, of their works;

(b) for performers, of fixations of their performances;
(c) for phonogram producers, of their phonograms;

(d) for the producers of the first fixations of films, in
respect of the original and copies of their films;

(e) for broadcasting organisations, of fixations of their
broadcasts, whether those broadcast

are transmitted by wire or over the air, including by
cable or satellite.’

25. A restriction for certain reproductions made for
technological reasons is laid down in Article 5(1) of
Directive 2001/29:

‘Temporary acts of reproduction referred to in Article
2, which are transient or incidental and an integral and
essential part of a technological process and whose sole
purpose is to enable:

(a) a transmission in a network between third parties by
an intermediary, or

(b) a lawful use of a work or other subject-matter to be
made, and which have no independent economic signif-
icance, shall be exempted from the reproduction right
provided for in Article 2.’

26. Article 3 of Directive 2001/29 governs the rights
connected with communication to the public:

‘1. Member States shall provide authors with the exclu-
sive right to authorise or prohibit any communication to
the public of their works, by wire or wireless means,
including the making available to the public of their
works in such a way that members of the public may
access them from a place and at a time individually
chosen by them.

2. Member States shall provide for the exclusive right
to authorise or prohibit the making available to the pub-
lic, by wire or wireless means, in such a way that
members of the public may access them from a place
and at a time individually chosen by them:

(a) for performers, of fixations of their performances;
(b) for phonogram producers, of their phonograms;

(c) for the producers of the first fixations of films, of
the original and copies of their films;

(d) for broadcasting organisations, of fixations of their
broadcasts, whether these broadcasts are transmitted by
wire or over the air, including by cable or satellite.

3. The rights referred to in paragraphs 1 and 2 shall not
be exhausted by any act of communication to the public
or making available to the public as set out in this Arti-
cle.’

27. Recital 23 in the preamble to Directive 2001/29
provides the following explanation for this: ‘This Di-
rective should harmonise further the author’s right of
communication to the public. This right should be un-
derstood in a broad sense covering all communication
to the public not present at the place where the commu-
nication originates. This right should cover any such
transmission or retransmission of a work to the public
by wire or wireless means, including broadcasting. This
right should not cover any other acts.’

28. Directive 2001/29 supplemented the then existing
Council Directive 92/100/EEC of 19 November 1992
on rental right and lending right and on certain rights
related to copyright in the field of intellectual property,
(9) which was consolidated by Directive 2006/115/EC.
(10) Article 8(3) of Directive 2006/115 lays down a
further right relating to the communication of broad-
casts to the public:

‘Member States shall provide for broadcasting organi-
sations the exclusive right to authorise or prohibit the
rebroadcasting of their broadcasts by wireless means,
as well as the communication to the public of their
broadcasts if such communication is made in places
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accessible to the public against payment of an entrance
fee.’

3. Intellectual property and satellite broadcasting
29. Directive 93/83 deals with issues relating to intel-
lectual property in the field of satellite broadcasting.
Various recitals in its preamble are of particular im-
portance for an understanding of the directive:

‘(1) ... the objectives of the Community as laid down
in the Treaty include establishing an ever closer union
among the peoples of Europe, fostering closer relations
between the States belonging to the Community and
ensuring the economic and social progress of the
Community countries by common action to eliminate
the barriers which divide Europe;

(3) ... broadcasts transmitted across frontiers within the
Community, in particular by satellite and cable, are one
of the most important ways of pursuing these Commu-
nity objectives, which are at the same time political,
economic, social, cultural and legal;

(5) ... however, the achievement of these objectives in
respect of cross-border satellite broadcasting and the
cable retransmission of programmes from other Mem-
ber States is currently still obstructed by a series of dif-
ferences between national rules of copyright and some
degree of legal uncertainty; ... this means that holders
of rights are exposed to the threat of seeing their works
exploited without payment of remuneration or that the
individual holders of exclusive rights in various Mem-
ber States block the exploitation of their rights; ... the
legal uncertainty in particular constitutes a direct obsta-
cle in the free circulation of programmes within the
Community;

(7) ... the free broadcasting of programmes is further
impeded by the current legal uncertainty over whether
broadcasting by a satellite whose signals can be re-
ceived directly affects the rights in the country of
transmission only or in all countries of reception to-
gether; ...

(14) ... the legal uncertainty regarding the rights to be
acquired which impedes cross-border satellite broad-
casting should be overcome by defining the notion of
communication to the public by satellite at a Communi-
ty level; ... this definition should at the same time spec-
ify where the act of communication takes place; ...
such a definition is necessary to avoid the cumulative
application of several national laws to one single act of
broadcasting; ... communication to the public by satel-
lite occurs only when, and in the Member State where,
the programme-carrying signals are introduced under
the control and responsibility of the broadcasting or-
ganisation into an uninterrupted chain of communica-
tion leading to the satellite and down towards the earth;
. normal technical procedures relating to the pro-
gramme-carrying signals should not be considered as
interruptions to the chain of broadcasting;
(15) ... the acquisition on a contractual basis of exclu-
sive broadcasting rights should comply with any legis-

lation on copyright and rights related to copyright in
the Member State in which communication to the pub-
lic by satellite occurs;

(16) ... the principle of contractual freedom on which
this Directive is based will make it possible to continue
limiting the exploitation of these rights, especially as
far as certain technical means of transmission or certain
language versions are concerned;

(17) ... in arriving at the amount of the payment to be
made for the rights acquired, the parties should take
account of all aspects of the broadcast, such as the ac-
tual audience, the potential audience and the language
version;

30. The definitions laid down in Article 1(2)(a), (b) and
(c) of Directive 93/83 are of particular interest to the
present cases.

‘(a) For the purpose of this Directive, “communication
to the public by satellite” means the act of introducing,
under the control and responsibility of the broadcasting
organisation, the programme-carrying signals intended
for reception by the public into an uninterrupted chain
of communication leading to the satellite and down
towards the earth.

(b) The act of communication to the public by satellite
occurs solely in the Member State where, under the
control and responsibility of the broadcasting organisa-
tion, the programme-carrying signals are introduced
into an uninterrupted chain of communication leading
to the satellite and down towards the earth.

(c) If the programme-carrying signals are encrypted,
then there is communication to the public by satellite
on condition that the means for decrypting the broad-
cast are provided to the public by the broadcasting or-
ganisation or with its consent.

31. Furthermore, Article 2 of Directive 93/83 establish-
es a special right for the author in respect of communi-
cation by satellite:

‘Member States shall provide an exclusive right for the
author to authorise the communication to the public by
satellite of copyright works, subject to the provisions
set out in this chapter.’

IIT — Facts and references for preliminary rulings

A — Transmission of football matches

32. The FAPL’s strategy is to make games in the Eng-
lish Premier League available to viewers throughout
the world while maximising the value of its media
rights for its member clubs.

33. The FAPL’s activities include organising the film-
ing of Premier League matches and licensing the rights
to broadcast them. The exclusive rights to broadcast
live matches are divided territorially and are granted on
the basis of three-year terms. The system of contracts
includes a covenant of exclusivity that the FAPL will
appoint only one broadcaster within any particular ter-
ritory and restrictions on the circulation of authorised
decoder cards outside the territory of each licensee.

34. The granting of broadcasting rights for sporting
events on an exclusive territorial basis is an established
and accepted commercial practice amongst rights-
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holders and broadcasters throughout Europe. In order to
protect this territorial exclusivity, each broadcaster un-
dertakes in its licence agreement with the FAPL to en-
crypt its satellite-delivered signal.

35. During the period at issue in the present proceed-
ings, each Premier League match was filmed by the
BBC or by Sky. Their chosen images and the ambient
sound of the match (sometimes including the Premier
League Anthem (‘the Anthem’)) constitute the ‘Clean
Live Feed’. Once logos, video sequences, on-screen
graphics, music (including the Anthem) and English
commentary have been added, the result constitutes the
‘World Feed’. Once compressed and encrypted, this is
then transmitted by satellite to the licensed foreign
broadcaster. The broadcaster decrypts and decompress-
es the World Feed, adds its own logo and any commen-
tary, compresses and encrypts the signal again and
transmits it via satellite to subscribers within its as-
signed territory. Subscribers with a satellite dish can
decrypt and decompress the signal in a decoder, which
requires a decoder card. The entire transmission pro-
cess from pitch to subscriber takes about five seconds.
36. Fragments of the various film works, the musical
work and the sound recording are stored sequentially in
the decoder prior to their output and are subsequently
deleted from the decoder.

B — Case C-403/08

37. The proceedings which form the basis of Case C-
403/08 stem from actions brought by the FAPL togeth-
er with the undertakings responsible for the transmis-
sion of the matches in Greece.

38. In Greece, the sub-licensee was (and remains)
NetMed Hellas SA, which in practical terms was pro-
hibited by contract from supplying the relevant decoder
cards outside Greece. Matches are broadcast on ‘Su-
perSport’ channels on the ‘NOVA’ platform, which is
owned and operated by Multichoice Hellas SA. These
two Greek undertakings are under the same ultimate
ownership and are collectively referred to as ‘NOVA’.
Reception of SuperSport channels is enabled by a NO-
VA satellite decoder card.

39. The actions relate to the use of foreign decoder
cards in the United Kingdom to access foreign satellite
transmissions of live Premier League football matches.
The claimants complain that the dealing in and use of
such cards in the United Kingdom constitute an in-
fringement of their rights under the provisions of na-
tional law designed to implement Directive 98/84 and
of the copyright in various artistic and musical works,
films and sound recordings embodied in the Premier
League match coverage.

40. Two of the actions have been brought against sup-
pliers of equipment and satellite decoder cards to pubs
and bars, which make possible the reception of non-
Sky satellite channels (including NOVA channels) that
carry live Premier League matches. The third action
has been brought against licensees or operators of four
pubs (‘publicans’) who have shown live Premier
League matches broadcast on the channels of an Arab
broadcaster.

41. In Case C-403/08 the High Court therefore asks the
Court the following questions:

A. On the interpretation of Directive 98/84

1. Ilicit device

(a) Where a conditional access device is made by or
with the consent of a service provider and sold subject
to a limited authorisation to use the device only to gain
access to the protected service in particular circum-
stances, does that device become an ‘illicit device’
within the meaning of Article 2(e) of Directive 98/84 if
it is used to give access to that protected service in a
place or in a manner or by a person outside the authori-
sation of the service provider?

(b) What is the meaning of ‘designed or adapted’ with-
in Article 2(e) of the directive?

2. Cause of action

When a first service provider transmits programme
content in encoded form to a second service provider
who broadcasts that content on the basis of conditional
access, what factors are to be taken into account in de-
termining whether the interests of the first provider of a
protected service are affected, within the meaning of
Article 5 of Directive 98/84?

In particular:

Where a first undertaking transmits programme content
(comprising visual images, ambient sound and English
commentary) in encoded form to a second undertaking
which in turn broadcasts to the public the programme
content (to which it has added its logo and, on occa-
sion, an additional audio commentary track):

(a) Does the transmission by the first undertaking con-
stitute a protected service of ‘television broadcasting’
within the meaning of Article 2(a) of Directive 98/84
and Article 1(a) of Directive 89/552/EEC? [(11)]

(b) Is it necessary for the first undertaking to be a
broadcaster within the meaning of Article 1

(b) of Directive 89/552 in order to be considered as
providing a protected service of ‘television broadcast-
ing’ within the first indent of Article 2(a) of Directive
98/84?

(c) Is Article 5 of Directive 98/84 to be interpreted as
conferring a civil right of action on the first undertak-
ing in respect of illicit devices which give access to the
programme as broadcast by the second undertaking,
either:

(i) because such devices are to be regarded as giving
access via the broadcast signal to the first undertaking’s
own service; or

(i1) because the first undertaking is the provider of a
protected service whose interests are affected by an
infringing activity (because such devices give unau-
thorised access to the protected service provided by the
second undertaking)?

(d) Is the answer to (c) affected by whether the first and
second service providers use different decryption sys-
tems and conditional access devices?

3. Commercial purposes

Does ‘possession for commercial purposes’ in Article
4(a) of Directive 98/84 relate only to possession for the
purposes of commercial dealings in (for example, sales
of) illicit devices, or does it extend to the possession of
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a device by an end user in the course of a business of
any kind?

B. On the interpretation of Directive 2001/29

4. Reproduction Right

Where sequential fragments of a film, musical work or
sound recording (in this case frames of digital video
and audio) are created (i) within the memory of a de-
coder or (ii) in the case of a film on a television screen,
and the whole work is reproduced if the sequential
fragments are considered together but only a limited
number of fragments exist at any point in time:

(a) Is the question of whether those works have been
reproduced in whole or in part to be determined by the
rules of national copyright law relating to what consti-
tutes an infringing reproduction of a copyright work, or
is it a matter of interpretation of Article 2 of Directive
2001/29?

(b) If it is a matter of interpretation of Article 2 of Di-
rective 2001/29, should the national court consider all
of the fragments of each work as a whole, or only the
limited number of fragments which exist at any point in
time? If the latter, what test should the national court
apply to the question of whether the works have been
reproduced in part within the meaning of that Article?
(c) Does the reproduction right in Article 2 extend to
the creation of transient images on a television screen?
5. Independent economic significance

(a) Are transient copies of a work created within a sat-
ellite television decoder box or on a television screen
linked to the decoder box, and whose sole purpose is to
enable a use of the work not otherwise restricted by
law, to be regarded as having ‘independent economic
significance’ within the meaning of Article 5(1) of Di-
rective 2001/29 by reason of the fact that such copies
provide the only basis upon which the rights-holder can
extract remuneration for the use of his rights?

(b) Is the answer to Question 5(a) affected by (i)
whether the transient copies have any inherent value; or
(i1) whether the transient copies comprise a small part
of a collection of works and/or other subject-matter
which otherwise may be used without infringement of
copyright; or

(iii) whether the exclusive licensee of the rights-holder
in another Member State has already received remuner-
ation for use of the work in that Member State?

6. Communication to the public by wire or wireless
means

(a) Is a copyright work communicated to the public by
wire or wireless means within the meaning of Article 3
of Directive 2001/29 where a satellite broadcast is re-
ceived at commercial premises (for example a bar) and
communicated or shown at those premises via a single
television screen and speakers to members of the public
present in those premises?

(b) Is the answer to Question 6(a) affected if:

(1) the members of the public present constitute a new
public not contemplated by the broadcaster (in this case
because a domestic decoder card for use in one Mem-
ber State is used for a commercial audience in another
Member State)?

(i1) the members of the public are not a paying audience
according to national law?

(iii) the television broadcast signal is received by an
aerial or satellite dish on the roof of or adjacent to the
premises where the television is situated?

(c) If the answer to any part of (b) is yes, what factors
should be taken into account in determining whether
there is a communication of the work which has origi-
nated from a place where members of the audience are
not present?

C. On the interpretation of Directive 93/83 and of
Articles 28 and 30 and 49 of the EC Treaty

7. Defence under Directive 93/83

Is it compatible with Directive 93/83 or with Articles
28 and 30 or 49 of the EC Treaty if national copyright
law provides that when transient copies of works in-
cluded in a satellite broadcast are created inside a satel-
lite decoder box or on a television screen, there is an
infringement of copyright under the law of the country
of reception of the broadcast? Does it affect the posi-
tion if the broadcast is decoded using a satellite decoder
card which has been issued by the provider of a satellite
broadcasting service in another Member State on the
condition that the satellite decoder card is only author-
ised for use in that other Member State?

D. On the interpretation of the Treaty rules on free
movement of goods and services under Articles 28
and 30 and 49 EC in the context of Directive 98/84

8. Defence under Articles 28 and/or 49 EC

(a) If the answer to Question 1 is that a conditional ac-
cess device made by or with the consent of the service
provider becomes an ‘illicit device’ within the meaning
of Article 2(e) of Directive 98/84 when it is used out-
side the scope of the authorisation of the service pro-
vider to give access to a protected service, what is the
specific subject-matter of the right by reference to its
essential function conferred by the Conditional Access
Directive?

(b) Do Articles 28 or 49 of the EC Treaty preclude en-
forcement of a provision of national law in a first
Member State which makes it unlawful to import or
sell a satellite decoder card which has been issued by
the provider of a satellite broadcasting service in anoth-
er Member State on the condition that the satellite de-
coder card is only authorised for use in that other
Member State?

(c) Is the answer affected if the satellite decoder card is
authorised only for private and domestic use in that
other Member State but used for commercial purposes
in the first Member State?

9. Whether the protection afforded to the Anthem
can be any broader than that afforded to the rest of
the broadcast

Do Articles 28 and 30 or 49 of the EC Treaty preclude
enforcement of a provision of national copyright law
which makes it unlawful to perform or play in public a
musical work where that work is included in a protect-
ed service which is accessed and played in public by
use of a satellite decoder card where that card has been
issued by the service provider in another Member State
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on the condition that the decoder card is only author-
ised for use in that other Member State? Does it

make a difference if the musical work is an unim-
portant element of the protected service as a whole and
the showing or playing in public of the other elements
of the service are not prevented by national copyright
law?

E. On the interpretation of the Treaty rules on com-
petition under Article 81 EC

10. Defence under Article 81 EC

Where a programme content provider enters into a se-
ries of exclusive licences each for the territory of one or
more Member States under which the broadcaster is
licensed to broadcast the programme content only with-
in that territory (including by satellite) and a contractu-
al obligation is included in each licence requiring the
broadcaster to prevent its satellite decoder cards which
enable reception of the licensed programme content
from being used outside the licensed territory, what
legal test should the national court apply and what cir-
cumstances should it take into consideration in decid-
ing whether the contractual restriction contravenes the
prohibition imposed by Article 81(1)?

In particular:

(a) must Article 81(1) be interpreted as applying to that
obligation by reason only of it being deemed to have
the object of preventing, restricting or distorting com-
petition?

(b) if so, must it also be shown that the contractual ob-
ligation appreciably prevents, restricts or distorts com-
petition in order to come within the prohibition im-
posed by Article 81(1)?

C — Case C-429/08

42. This reference for a preliminary ruling stems from
criminal proceedings brought against Ms Murphy, the
landlady of a pub, who showed Premier League match-
es using a Greek decoder card. Media Protection Ser-
vices Ltd brought a private prosecution against her,
securing at first instance and on appeal the imposition
of a fine on the ground that such a card is an illicit ac-
cess device within the meaning of the rules implement-
ing Directive 98/84. Ms Murphy appealed against that
conviction to the High Court.

43. In the present proceedings the High Court has re-
ferred the following questions:

On the interpretation of Directive 98/84

1. In what circumstances is a conditional access device
an ‘illicit device’ within the meaning of Article 2(e) of
Directive 98/84?

2. In particular, is a conditional access device an ‘illicit
device’ if it is acquired in circumstances where:

(1) the conditional access device was made by or with
the consent of a service provider and originally sup-
plied subject to limited contractual authorisation to use
the device to gain access to a protected service only in
a first Member State and was used to gain access to that
protected service received in another Member State?
and/or

(i1) the conditional access device was made by or with
the consent of a service provider and was originally
procured and/or enabled by the provision of a false

name and residential address in the first Member State,
thereby overcoming contractual territorial restrictions
imposed on the export of such devices for use outside
the first Member State? and/or

(iii) the conditional access device was made by or with
the consent of a service provider and was originally
supplied subject to a contractual condition that it be
used only for domestic or private use rather than com-
mercial use (for which a higher subscription charge is
payable), but was used in the United Kingdom for
commercial purposes, namely showing live football
broadcasts in a public house?

3. If the answer to any part of Question 2 is ‘no’, does
Article 3(2) of that Directive preclude a Member State
from invoking a national law that prevents use of such
conditional access devices in the circumstances set out
in Question 2 above?

4. If the answer to any part of Question 2 is ‘no’, is Ar-
ticle 3(2) of that Directive invalid:

(a) for the reason that it is discriminatory and/or dis-
proportionate; and/or

(b) for the reason that it conflicts with free movement
rights under the Treaty;

and/or

(c) for any other reason?

5. If the answer to Question 2 is ‘yes’, are Articles 3(1)
and 4 of that Directive invalid for the reason that they
purport to require the Member States to impose re-
strictions on the importation from other Member States
of and other dealings with ‘illicit devices’ in circum-
stances where those devices may lawfully be imported
and/or used to receive crossborder satellite broadcast-
ing services by virtue of the rules on the free movement
of goods under Articles 28 and 30 of the EC Treaty
and/or the freedom to provide and receive services un-
der Article 49 of the EC Treaty?

On the interpretation of Articles 12, 28, 30 and 49 of
the EC Treaty

6. Do Articles 28, 30 and/or 49 EC preclude enforce-
ment of a national law (such as section 297 of the Cop-
yright, Designs and Patents Act 1988) which makes it a
criminal offence dishonestly to receive a programme
included in a broadcasting service provided from a
place in the United Kingdom with intent to avoid pay-
ment of any charge applicable to the reception of the
programme, in any of the following circumstances:

(i) where the conditional access device was made by or
with the consent of a service provider and originally
supplied subject to limited contractual authorisation to
use the device to gain access to a protected service only
in a first Member State and was used to gain access to
that protected service received in another Member State
(in this case the United Kingdom)? and/or

(i1) where the conditional access device was made by or
with the consent of a service provider and was original-
ly procured and/or enabled by the provision of a false
name and residential address in the first Member State
thereby overcoming contractual territorial restrictions
imposed on the export of such devices for use outside
the first Member State?

and/or
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(iii) where the conditional access device was made by
or with the consent of a service provider and was origi-
nally supplied subject to a contractual condition that it
be used only for domestic or private use rather than
commercial use (for which a higher subscription charge
is payable), but was used in the United Kingdom for
commercial purposes, namely showing live football
broadcasts in a public house?

7. Is enforcement of the national law in question in any
event precluded on the ground of discrimination contra-
ry to Article 12 EC or otherwise, because the national
law applies to programmes included in a broadcasting
service provided from a place in the United Kingdom
but not from any other Member State?

On the interpretation of Article 81 of the EC Treaty

8. Where a programme content provider enters into a
series of exclusive licences each for the territory of one
or more Member States under which the broadcaster is
licensed to broadcast the programme content only with-
in that territory (including by satellite) and a contractu-
al obligation is included in each licence requiring the
broadcaster to prevent its satellite decoder cards which
enable reception of the licensed programme content
from being used outside the licensed territory, what
legal test should the national court apply and what cir-
cumstances should it take into consideration in decid-
ing whether the contractual restriction contravenes the
prohibition imposed by Article 81(1)?

In particular:

(a) must Article 81(1) be interpreted as applying to that
obligation by reason only of it being deemed to have
the object of preventing, restricting or distorting com-
petition?

(b) if so, must it also be shown that the contractual ob-
ligation appreciably prevents, restricts or distorts com-
petition in order to come within the prohibition im-
posed by Article 81(1)?

44. The FAPL, QC Leisure, Ms Murphy and Media
Protection Services Ltd, the United Kingdom of Great
Britain and Northern Ireland, the French Republic, the
EFTA Surveillance Authority, the European Parlia-
ment, the Council and the European Commission sub-
mitted pleadings. At the hearing those parties, with the
exception of France, also presented oral argument, as
did the Czech Republic, the Kingdom of Spain and the
Italian Republic.

IV — Legal assessment

45. The cases in the main proceedings stem from the
practice of territorially restricting access to encrypted
sports broadcasts which are transmitted via satellite to
various Member States. The references for preliminary
rulings concern the issue of whether this is compatible
with the internal market from a multitude of varying
perspectives, which have generated a large number of
different questions.

46. It should be noted, first of all, that, whilst European
Union law respects the special characteristics of sport,
sport does not fall outside the scope of that law. (12) In
particular, the fact that an economic activity has a con-
nection with sport does not preclude application of the
rules of the Treaties. (13)

47. While I take the view that resolution of the cases in
the main proceedings is — so far as the use of the Greek
decoder cards is concerned — essentially dependent on
the application of freedom to provide services and,
moreover, the question of communication to the public
(Article 3 of Directive 2001/29) is of great interest first
and foremost, I will nevertheless structure the Opinion
in accordance with the order of the questions in Case
C-403/08. 1 will therefore begin by examining Di-
rective 98/84 on the protection of devices for access to
services based on conditional access (see under A),
then Directive 2001/29 on copyright in the information
society (see under B), Directive 93/83 on the coordina-
tion of certain rules concerning copyright and rights
related to copyright applicable to satellite broadcasting
and cable retransmission (see under C), and only then
the application of the fundamental freedoms (see under
D) and, lastly, competition law (see under E).

A — Directive 98/84

48. Directive 98/84 regulates the protection of devices
for access to services based on conditional access and
the free movement of such devices in the internal mar-
ket. The parties derive from this two conflicting prem-
ises which form the basis for the questions relating to
the directive.

49. Under Article 4 of Directive 98/84, the manufac-
ture, import, distribution, sale, rental or possession for
commercial purposes of illicit devices must be prohib-
ited and appropriately sanctioned. The FAPL takes the
view that a decoder card lawfully sold in one Member
State becomes an illicit device if it is used in another
Member State against the will of the undertaking
broadcasting the protected service. Ms Murphy con-
tends that such use of a decoder card which has been
lawfully placed on the market cannot turn it into an
illicit device. Rather, such use is lawful under the di-
rective, since Article 3(2) prohibits any restriction on
the dealing in licit decoder cards. 5

50. I propose that the Court give ‘short shrift’ to this set
of questions as both premises are clearly wrong.

51. Under Article 2(e) of Directive 98/84, an ‘illicit
device’ means any equipment or software designed or
adapted to give access to a protected service in an intel-
ligible form without the authorisation of the service
provider.

52. In the view of the FAPL, it is sufficient for that
purpose that the decoder cards are used in the United
Kingdom to receive transmissions from the Greek
broadcaster, even though such transmissions may not
be received in that place according to the will of the
rights-holder.

53. The wording of Article 2(e) of Directive 98/84 is
not, however, directed to preventing the use of an ac-
cess device against the will of the service provider. It
requires equipment designed or adapted to give access
without the authorisation of the service provider. That
definition therefore covers equipment manufactured or
modified specifically for that purpose.

54. The decoder card, by contrast, is specifically de-
signed precisely to provide access with the authorisa-
tion of the service provider. The service provider — the
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Greek broadcaster — places it on the market specifically
for that purpose. The decoder card is likewise not
adapted by virtue of importation into the United King-
dom.

55. This obvious interpretation alone is compatible with
the general objective of Directive 98/84. According to
recitals 2 and 3 in its preamble, it is intended to pro-
mote the cross-border provision of services. It would
scarcely be compatible with this objective to regard the
cross-border importation of licit conditional access de-
vices as sufficient to justify a finding that they are illicit
devices.

56. Furthermore, the general principle of legal certain-
ty, which is a fundamental principle of European Union
law, requires, in particular, that rules should be clear
and precise, so that individuals may ascertain unequiv-
ocally what their rights and obligations are and may
take steps accordingly. (14) Where criminal provisions
are laid down, it is further necessary to observe the
principle of the legality of criminal offences and penal-
ties (nullum crimen, nulla poena sine lege), which im-
plies that European Union rules must define in clear
terms offences and the penalties which they attract.
(15) If the European Union legislature actually intend-
ed to protect the geographical partitioning of television
markets and to impose sanctions on the mere circum-
vention of that partitioning through the importation into
other Member States of decoder cards which are licit in
their State of origin, it ought therefore to have ex-
pressed this with much greater clarity.

57. Question 1 in Case C-403/08 and the first two ques-
tions in Case C-429/08 must therefore be answered to
the effect that being designed or adapted within the
meaning of Article 2(e) of Directive 98/84 means the
manufacture or modification of equipment with the
intention of providing access to a protected service in
an intelligible form without the authorisation of the
service provider. Where a conditional access device is
made by or with the consent of a service provider and
sold subject to a limited authorisation to use the device
only to gain access to the protected service in particular
circumstances, that device does not therefore become
an ‘illicit device’ within the meaning of Article 2(e) of
Directive 98/84 if it is used to obtain access to that pro-
tected service in a place or in a manner or by a person
outside the authorisation of the service provider.

58. It does not follow, however, that Question 3 in Case
C-429/08 should be answered to the effect that Article
3(2) of Directive 98/84 prohibits any restriction on
dealing in licit decoder cards.

59. Article 3(2)(a) of Directive 98/84 does, it is true,
prohibit restrictions on the provision of protected ser-
vices, or associated services, which originate in another
Member State, while Article 3 (2)(b) prohibits re-
strictions on the free movement of conditional access
devices. However, those prohibitions of restrictions are
qualified: only restrictions for reasons falling within the
field coordinated by the directive are unlawful. Accord-
ing to the definition laid down in Article 2(f), that

field means any provision relating to the infringing ac-
tivities specified in Article 4, that is to say, the

various prohibitions relating to matters involving illicit
devices. Restrictions for other reasons are

not therefore excluded by Article 3(2).

60. The breach of contractual agreements concerning
the accessibility of programmes in certain

Member States, the provision of false names and/or
addresses in the acquisition of access devices

or the use, for commercial purposes, of decoder cards
intended for private or domestic use are not

measures to combat illicit devices. They do not there-
fore fall within the field coordinated by

Directive 98/84.

61. The answer to Question 3 in Case C-429/08 must
therefore be that Article 3(2) of Directive

98/84 does not preclude a Member State from invoking
a provision of national law that prevents

use of a conditional access device in the event of
breach of contractual agreements concerning the
accessibility of programmes in certain Member States,
following the provision of false names

and/or addresses in the acquisition of the access device
or the use, for commercial purposes, of an

access device intended for private or domestic use.

62. In view of the fact that, according to the grounds set
out in the order for reference,

Question 4 in Case C-429/08, which concerns the va-
lidity of Article 3(2) of Directive 98/84, is

based on the assumption that that provision precludes
any restrictions for the abovementioned

reasons, it does not have to be answered. There is like-
wise no need to answer Questions 2, 3 and 8

(a) in Case C-403/08 or Question 5 in Case C-429/08.

B — Directive 2001/29

1. Reproduction right

63. By its Questions 4 and 5 in Case C-403/08, the
High Court asks whether the digital communication of
broadcasts inevitably affects the author’s right to the
reproduction of his works. For technical reasons, the
communication of digital programmes requires short
fragments of the broadcast to be stored in the decoder’s
memory buffer. According to the order for reference, in
accordance with the applicable standard, four frames of
a video stream and a corresponding part of the sound
recording are stored at any time in a receiver’s memory
buffer.

64. Under Article 2 of Directive 2001/29, various per-
sons — including authors, in respect of their works, and
broadcasting organisations, in respect of fixations of
their broadcasts — are accorded the exclusive right to
authorise or prohibit direct or indirect, temporary or
permanent reproduction by any means and in any form,
in whole or in part.

a) Question 4(a) in Case C-403/08 — national law or
European Union law

65. The referring court first asks whether classification
of temporary storage as reproduction is a matter for
national law or ultimately follows from Directive
2001/29. It doubts whether reproduction here exists for
the purposes of national law.
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66. The Court of Justice, however, has already ruled
that the notion of ‘reproduction in part’ is to be given a
uniform interpretation in European Union law. (16)

67. Consequently, the question whether works have
been reproduced in whole or in part must be answered
by means of an interpretation of Article 2 of Directive
2001/29.

b) The application of the reproduction right to live
transmissions

68. Before the questions on reproduction can be an-
swered, it is necessary to clarify whether the reproduc-
tion right is applicable at all to live transmissions.

69. Article 2(e) of Directive 2001/29 establishes for
broadcasting organisations a right to reproduction of
fixations of their broadcasts. Under Article 2(d), the
same right for film producers applies in respect of the
original and copies of their films.

70. QC Leisure and Others doubt whether a live trans-
mission involves the reproduction of a fixation, an orig-
inal or a copy. This view is presumably based on the
fact that the production process described in the order
for reference does not provide for any permanent fixa-
tion of the broadcast on the basis of which the film is
transmitted.

71. The Commission, on the other hand, argues con-
vincingly that, in practice, even a live transmission is
based on a first fixation or original recording on the
basis of which the images are relayed. That fixation is
created at least in the memory buffers, in which the
different camera angles are merged in order to produce
the broadcast which is relayed.

72. The view taken by QC Leisure and Others would
result in live transmissions being placed at an unrea-
sonable disadvantage in comparison with transmissions
of fixations. Such a restriction of the reproduction right
could also be easily circumvented, as broadcasters
could, without any great difficulty, integrate a first
permanent fixation of the signal into the production
process.

73. The reproduction right is thus also applicable to a
live transmission.

¢) Question 4(b) in Case C-403/08 — Reproduction in
the receiver’s memory buffer

74. The High Court first asks, with regard to Article 2
of Directive 2001/29, whether it should consider each
of the fragments of the broadcast which exist or the
broadcast as a whole.

75. Article 2 of Directive 2001/29 provides for a right
to authorise or prohibit direct or indirect, temporary or
permanent reproduction by any means and in any form,
in whole or in part.

76. An argument in favour of taking into consideration
all fragments stored for a short time is the fact that all
fragments are reproduced only with a view to enabling
continuous playback of the whole broadcast. However,
in accordance with the standard, only four frames exist
in the memory buffer at any one time, together with a
very short soundtrack corresponding to those frames. It

cannot therefore be assumed that a complete reproduc-
tion of the broadcast is produced. However, even such

fragments, which are extremely small in scope, consti-
tute the reproduction in part of a broadcast.

77. QC Leisure and Others take the view that those
frames and fragments of the soundtrack cannot be re-
garded as reproduction of the broadcast. For reproduc-
tion in part within the meaning of Article 2 of Directive
2001/29, it is necessary that a substantial part of the
work should be reproduced. This argument is based on
the domestic concept of reproduction and its interpreta-
tion.

78. In the meantime, however, the Court has already
interpreted the concept of reproduction under Article
2(a) of Directive 2001/29 with regard to a newspaper
article. It found that copyright covers all parts of the
work which represent the author’s own intellectual cre-
ation. (17) It nevertheless excluded words in isolation
from protection, inasmuch as the intellectual creation
resulted only from the choice, sequence and combina-
tion of those words. (18) The principles laid down in
that ruling can be applied to the present cases.

79. Unlike words, the images and fragments of the
soundtrack which are stored for a short time in the pre-
sent case are individual in nature. Each image stems
from a specific choice made by the camera operator or
the director and can be unambiguously attributed to the
transmission in question. Although there would appear
to be no particular interest in the vast majority of these
individual frames, they all none the less form part of
the intellectual creation represented by the transmitted
broadcast.

80. In this process, on the other hand, the isolated items
of colour data for individual pixels are comparable to
individual words. Bringing those data together forms
the individual frames which represent the author’s own
intellectual creation.

81. Acts of reproduction therefore occur where frames
of digital video and audio are created within the
memory of a decoder, as these frames are part of the
intellectual creation of the author of the broadcast.

d) Question 4(c) in Case C-403/08 — Reproduction
through display on a screen

82. Lastly, the referring court asks whether the display
of a broadcast on a screen also constitutes reproduction.
83. Although this question may seem surprising at first
glance, QC Leisure, FAPL and the Commission rightly
agree that such display does in fact amount to repro-
duction.

84. In principle, this follows from the same reasons as
the assumption of the existence of a reproduction in the
case of the temporary storage of images and fragments
of the soundtrack. An image from the broadcast is dis-
played on the screen for an even shorter time, while the
corresponding section of the soundtrack is also played.
85. The display of a broadcast on a screen therefore
also constitutes reproduction.

2. Question 5 in Case C-403/08 — Restriction of the
reproduction right

86. Question 5 in Case C-403/08 is intended to clarify
whether the copies identified in the answer to the fourth
question are excluded from the author’s reproduction
right by Article 5(1) of Directive 2001/29.

www.ip-portal.eu

Page 32 of 48


http://www.ippt.eu/
http://www.ip-portal.eu/

wWww.ippt.eu

IPPT20111004, CJEU, Premier League

87. Article 5(1) of Directive 2001/29 excludes from the
reproduction right certain processes carried out for
technological reasons. That exception must satisfy
three cumulative conditions, that is to say, non-
compliance with any one of them will lead to the act of
reproduction falling under the reproduction right pro-
vided for in Article 2 of that directive. (19)

88. First of all, they must be transient or incidental
temporary acts of reproduction, which are an integral
and essential part of a technological process. An act can
be held to be ‘transient’ within the meaning of Article
5(1) of Directive 2001/29 only if its duration is limited
to what is necessary for the proper completion of the
technological process in question, it being understood
that that process must be automated so that it deletes
that act automatically, without human intervention,
once its function of enabling the completion of such a
process has come to an end. (20) That is the situation
here. The copies in the memory and on the screen are
transient and temporary. They are also an integral and
essential part of the technological process which effects
the communication of a broadcast.

89. Secondly, the sole purpose of the act must be to
make possible a transmission in a network between
third parties via an intermediary, or a lawful use. As the
referring court explains, the lawfulness or otherwise of
the act cannot be based on whether the rights-holder
has given consent for the copies in question as such.
Reproduction with the consent of the rights-holder does
not require any exception. This point therefore depends
crucially on the answer to other questions, in particular
whether the fundamental freedoms and/or Directive
93/83 establish a right to receive the broadcast (see be-
low under C and D) and whether the right of communi-
cation to the public is relevant (see below under 3).

90. Thirdly, the acts of reproduction must have no in-
dependent economic significance. The fifth question in
Case C-403/08 deals with the issue of whether the cop-
ies identified in the fourth question have any such sig-
nificance.

91. The exception under Article 5(1) of Directive
2001/29 must be interpreted strictly because it dero-
gates from the general principle established by Article
2. (21) This holds true all the more so in the light of
Article 5(5) of Directive 2001/29, under which all ex-
emptions to Article 5 are to be applied only in certain
special cases which do not conflict with a normal ex-
ploitation of the work or other subject-matter and do
not unreasonably prejudice he legitimate interests of
the rightsholder. (22)

92. All of the conditions laid down in Article 5(1) of
Directive 2001/29 seek to permit acts of reproduction
which are the condition for actual exploitation. This is
illustrated by the Commission in the explanatory mem-
orandum on the proposal for a directive through the
example of the transmission of a video on-demand
from a database in Germany to a home computer in
Portugal, which requires at least 100 acts of storage.
(23)

93. In principle, such acts of reproduction have no in-
dependent value going beyond the economic signifi-

cance of exploitation. They may possibly have an eco-
nomic significance equivalent to exploitation since, if,
for example, an act of reproduction with a view to
transmission does not occur, exploitation at the end of
the transmission chain is also not possible. However,
such economic significance is entirely dependent on the
proposed exploitation, with the result that it is not inde-
pendent.

94. Consequently, the copies which are created in a
decoder’s memory have no independent economic sig-
nificance.

95. By contrast, the copy which is produced on the
screen would indeed appear to have independent eco-
nomic significance. It is the subject-matter of the ex-
ploitation of a broadcast. In terms of copyright law, the
exploitation of the rights to a broadcast is connected
with the broadcasting right, since the authors are given
a right to object to the broadcast. However, the eco-
nomic significance of a broadcast is, as a rule, based on
its reception. This is obvious in the case of the sub-
scriber broadcasts in the present cases, but also holds
true for broadcasts financed by advertising. Even public
broadcasters financed by fees or from the national
budget must in practice also justify their financing at
least by reasonable audience figures.

96. Consequently, transient copies of a work created on
a television screen linked to the decoder box have in-
dependent economic significance.

97. The referring court elaborates on Question 5 under
letter (b), asking if it is relevant (i) whether the transi-
ent copies have any inherent value; (ii) whether they
comprise a small part of a collection of works and/or
other subject-matter which otherwise may be used
without infringement of copyright; or (iii) whether the
exclusive licensee of the rights-holder in another Mem-
ber State has already received remuneration for use of
the work in that Member State.

98. Sub-question (i) has already been answered: transi-
ent copies in the memory buffer do not have any inher-
ent value, whereas transient copies on a television
screen do.

99. Sub-question (ii) refers to the possibility that only
certain parts of the broadcast are protected. That argu-
ment may hold with regard to communication to the
public, (24) but it is doubtful in the case of the repro-
duction right under examination here. (25) If the refer-
ring court should nevertheless conclude that only parts
of the broadcast are protected, that would have no bear-
ing on the application of Article 5(1) of Directive
2001/29. The national rules designed to implement Ar-
ticle 5(3)(i) of Directive 2001/29 would instead be rel-
evant. Under that provision, Member States may pro-
vide for exceptions or limitations to the reproduction
right in the case of the incidental inclusion of a work or
other subject-matter in other material.

100. Lastly, sub-question (iii) underlines the crucial
point in the two references for preliminary rulings,
namely remuneration for use of the work in another
Member State. Since the independent economic signifi-
cance of the reproduction of a broadcast on a screen
coincides with the interest in receiving that broadcast,
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the question arises whether the remuneration paid for
receiving that broadcast in one Member State establish-
es the right to receive the broadcast in another Member
State. This is the subject of the subsequent questions on
Directive 93/83 (see below under C) and on the funda-
mental freedoms (see below under D). It does not,
however, affect the application of Article 5(1) of Di-
rective 2001/29.

101. In summary, it must be stated with regard to Ques-
tion 5 in Case C-403/08 that transient copies of a work
created on a television screen linked to the decoder box
have independent economic significance within the
meaning of Article 5(1) of Directive 2001/29, whereas
transient copies created in a decoder’s memory do not.
3. Further communication to the public

102. Question 6 in Case C-403/08 seeks clarification as
to whether the showing of live transmissions of football
matches in pubs infringes the exclusive right of com-
munication to the public of protected works within the
terms of Article 3 of Directive 2001/29.

a) Admissibility of the question

103. Doubts could be raised as to whether this question
is relevant to the outcome of the case and is thus ad-
missible. According to the referring court, section 72 of
the Copyright, Designs and Patents Act permits, in
principle, television programmes to be shown in public
if the person showing the programme does not receive
any remuneration for doing so. Even if such showing
were incompatible with Article 3 of Directive 2001/29,
a directive cannot of itself impose obligations on an
individual and cannot therefore be relied on as such
against an individual. (26)

104. In accordance with settled case-law, in the context
of the cooperation between the Court and the national
courts, it is solely for the national court, before which
the dispute has been brought and which must assume
responsibility for the subsequent judicial decision, to
determine, in the light of the particular circumstances
of the case, both the need for a preliminary ruling in
order to enable it to deliver judgment and the relevance
of the questions which it submits to the Court. Conse-
quently, where the questions submitted for a prelimi-
nary ruling concern the interpretation of European Un-
ion law, the Court is, in principle, bound to give a rul-
ing, (27) and it is presumed that questions referred by
national courts for a preliminary ruling are relevant.
(28) This presumption may, however, be rebutted in
exceptional cases, in particular where it is quite obvi-
ous that the interpretation which is sought of the provi-
sions of European Union law referred to in the ques-
tions is hypothetical. (29) Were this the case, the ques-
tion would be inadmissible.

105. In the present cases, it appears that there is a far-
reaching right under national law to show television
programmes in public without charge, although this
does not cover all elements of programmes. In particu-
lar, musical works are excluded. Furthermore, it cannot
be ruled out that an interpretation of that provision in
accordance with Article 3 of Directive 2001/29 permits
that right to be further restricted.

106. The question is not therefore manifestly irrelevant
to the outcome of the proceedings and is for that reason
admissible.

b) The question

107. Consequently, it is necessary to examine whether
there is communication to the public, within the mean-
ing of Article 3 of Directive 2001/29, if a live transmis-
sion of a football match is shown in a pub. First of all,
the scope of the group of protected works must be de-
fined and then the applicability of Article 3(1) must be
examined.

i) The protected works

108. Article 3 of Directive 2001/29 requires the intro-
duction of exclusive rights to authorise or prohibit cer-
tain actions with regard to works. Article 3(1) concerns
the rights of authors, whilst Article 3(2) relates to the
rights of certain other persons, in particular producers
of films (c) and broadcasting organisations (d).

109. Paragraphs (1) and (2) do not contain the same
rights. Article 3(1) grants the right to any communica-
tion to the public of works, by wire or wireless means,
including the making available to the public of works
in such a way that members of the public may access
them from a place and at a time individually chosen by
them. The right under Article 3(2) applies only in re-
gard to this latter form of access, that is to say, where
the works covered are accessed by members of the pub-
lic from a place and at a time individually chosen by
them.

110. According to the explanatory memorandum on the
proposal for Directive 2001/29, ‘access ... from a place
and at a time chosen by [members of the public]’ is
intended to cover on-demand transmission, which is not
relevant here. (30) Non-interactive transmissions, that
is to say, the conventional reception of television pro-
grammes, are, by contrast, not the subject-matter of
Article 3(2). The existing provisions, namely Article 8
of Directive 2006/115 and Article 4 of Directive 93/83,
were intended to continue to apply to such transmis-
sions. (31)

111. Under Article 8(3) of Directive 2006/115, broad-
casting organisations are given the exclusive right to
authorise or prohibit the rebroadcasting of their broad-
casts by wireless means, as well as the communication
to the public of their broadcasts, if such communication
is made in places accessible to the public against pay-
ment of an entrance fee. No entrance fee was charged
in the cases in the main proceedings, however.

112. There would appear to be no specific provision
relating to non-interactive communication of films. If
football transmissions were to be regarded as films, a
national provision governing the right of communica-
tion to the public at most could therefore be taken into
consideration.

113. As European Union law stands at present, there
are thus no comprehensive rights protecting the com-
munication of a broadcast to the public in the absence
of an entrance fee. Rather, Article 3 (1) of Directive
2001/29 grants only rights relating to copyright works
which are included in the broadcast. In the present cas-
es, for example, one could think of the Premier League
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Anthem, which is transmitted in conjunction with the
broadcast, but also of various other works mentioned in
the orders for reference.

114. Under Article 12(2) of Directive 2001/29, but also
under Article 14 of Directive 2006/115, the protection
of these works is left intact or is not affected by protec-
tion of rights related to copyright under each of the di-
rectives. However, the referring court will have to ex-
amine whether those works may possibly fall under
national provisions implementing Article 5(3)(i) of Di-
rective 2001/29. Under Article 5(3)(i), Member States
may provide for exceptions or limitations to the right of
communication to the public in the case of incidental
inclusion of a work or other subject-matter in other ma-
terial.

115. Article 3(1) of Directive 2001/29 is therefore rele-
vant only in so far as works are communicated with the
football matches shown in pubs, in respect of which
United Kingdom law does not provide for any excep-
tion to the application of the provisions implementing
Article 3(1).

ii) The applicability of Article 3(1) of Directive
2001/29

116. With regard to the works thus falling under Article
3(1) of Directive 2001/29, it is necessary to examine
whether a showing in a pub represents ‘communication
to the public ... by wire or wireless means’.

117. Satellite broadcasting itself is in principle commu-
nication to the public of protected works. It must be
assumed, however, that the relevant rights-holders have
given their consent. Rather, it is questionable whether
showing the transmission in a pub, instead of showing
it for domestic or private purposes, constitutes a re-
transmission to the public which requires further con-
sent from the rights-holder, which is absent in the pre-
sent cases.

118. In cases which appear to be similar, namely those
regarding transmissions of television programmes in a
hotel, the Court has assumed further communication to
the public to exist. (32) In principle, it is conceivable
that visitors to a pub are, like guests in a hotel, to be
regarded as an indeterminate number of potential tele-
vision viewers who represent a new public vis-a-vis
private recipients. (33) The Court has also stated that
communication in the hotel cases was of a profitmaking
nature. (34) Such profit-making purposes are certainly
also pursued by publicans when they show transmis-
sions of football matches, and authors have an underly-
ing interest in sharing in the profit derived from the
commercial exploitation of their works.

119. The practice of marketing decoder cards follows
this logic, since the broadcasting organisations charge
pubs a higher fee for using decoder cards, whilst they
enjoin private customers to use their cards only for do-
mestic or private purposes.

120. It is, none the less, necessary to examine whether
communication to the public within the meaning of
Article 3(1) of Directive 2001/29 should actually be
assumed to exist. This is suggested by an interpretation
in the light of the rules of international law. However,
recital 23 in the preamble shows, against the back-

ground of the drafting history of Article 3(1), that the
European Union legislature did not intend to create any
rights for authors in respect of free public showings of
television broadcasts.

The Berne Convention

121. Indications as to the meaning of communication to
the public can be derived in principle from Article
11bis(1) of the Berne Convention. Article 11bis(1)(i) to
(iii) grants authors the exclusive right of authorising
three different forms of public communication of their
works:

(1) the broadcasting of their works or the communica-
tion thereof to the public by any other means of wire-
less diffusion of signs, sounds or images;

(i) any communication to the public by wire or by re-
broadcasting of the broadcast of the work, when this
communication is made by an organisation other than
the original one;

(iii) the public communication by loudspeaker or any
other analogous instrument transmitting, by signs,
sounds or images, the broadcast of the work.

122. According to the WIPO Guide, (35) an interpreta-
tive document drawn up by the WIPO which, without
being legally binding, nevertheless assists in interpret-
ing that Convention, Article 11bis(1) (iii) is applicable:
the public communication by loudspeaker or any other
analogous instrument transmitting, by signs, sounds or
images, the broadcast of the work. That provision is
specifically intended to cover the presentation of radio
and television programmes in places where people
gather: cafés, restaurants, hotels, large stores, trains or
aircraft. (36)

123. The fact that the broadcast, including the protected
works, is shown on the screen to the audience present
would, from this perspective, constitute communication
to the public.

124. Whilst the European Union is not party to the
Berne Convention, it has, under Article 9(1) of the
TRIPS Agreement and Article 1(4) of the WIPO Copy-
right Treaty, undertaken, together with the Member
States, to comply with Articles 1 to 21 of the Berne
Convention. It would therefore be consistent with the
European Union’s obligations under international law
to implement Article 11bis (1)(iii) of the Berne Con-
vention in European Union law.

125. Furthermore, Article 14(3) of the TRIPS Agree-
ment expressly provides that broadcasting organisa-
tions must be given the right to prohibit the communi-
cation to the public of television broadcasts when un-
dertaken without their authorisation. States which do
not grant such rights to broadcasting organisations must
at least provide owners of copyright in the subject-
matter of broadcasts with the possibility of preventing
communication, subject to the provisions of the Berne
Convention.

126. Communication to the public would accordingly
have to be assumed to exist in the present cases.

The intention of the European Union legislature

127. Although the Commission proposal for Directive
2001/29 sought also to implement Article 11bis(1)(iii)
of the Berne Convention in European Union law, the
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Council and the Parliament did not follow the Commis-
sion on this point. They did not wish to create any
rights at all for authors in respect of free public presen-
tation of works as part of a television broadcast.

128. Article 3(1) of Directive 2001/29 is not expressly
designed to implement Article 11bis of the Berne Con-
vention. However, it can be seen from the explanatory
memorandum on the Commission’s proposal for the
directive that the intention was to implement Article 8
of the WIPO Copyright Treaty, the wording of which is
largely identical to that of Article 3 of the directive.
(37) That provision fails expressly to mention commu-
nication to the public by means of public presentation.
However, in view of the fact that that Treaty expressly
requires compliance with Article 11bis of the Berne
Convention, it would be reasonable to construe ‘com-
munication to the public’ in Article 8§ of the WIPO
Copyright Treaty, and thus in Article 3 of Directive
2001/29, in the same way as in Article 11bis of the
Berne Convention.

129. It is correspondingly evident from the explanatory
memorandum on the Commission’s proposal for a di-
rective that Article 3(1) of Directive 2001/29 is intend-
ed to cover all forms of public communication. (38)
Accordingly, the three forms of public communication
mentioned in Article 11bis of the Berne Convention
would be included.

130. Nevertheless, the Commission and QC Leisure
argue that Article 3 of Directive 2001/29 does not im-
plement Article 11bis(1)(iii) of the Berne Convention.
In this regard they rightly rely on the discussions on the
directive following the Commission proposal, which
resulted in recital 23.

131. At first reading, the Parliament proposed that Arti-
cle 3(1) of Directive 2001/29 should not cover ‘direct
representation or performance’. (39) The Commission
amended its proposal accordingly. (40) Whilst the
Council did not take up the amended Commission pro-
posal, some Member States nevertheless secured the
restriction contained in the second to fourth sentences
of recital 23, (41) which is also mentioned by the refer-
ring court.

132. According to the second sentence of recital 23 in
the preamble to Directive 2001/29, the author’s right of
communication to the public should be understood in a
broad sense covering all communication to the public
not present at the place where the communication orig-
inates. The third sentence, more specifically, states that
this right should cover any such transmission or re-
transmission of a work to the public by wire or wireless
means, including broadcasting. The fourth and final
sentence makes it clear that this right should not cover
any other acts.

133. It follows from those three sentences, taken to-
gether, that Article 3(1) of Directive 2001/29 is intend-
ed to implement only Article 11bis(1)(i) and (ii) of the
Berne Convention, that is to say, the rules on broad-
casting and on communication by an organisation other
than the original broadcaster. In those cases, different
places and transmission by wire or wireless means are
to be taken into consideration.

134. By contrast, the public communication by loud-
speaker or any other analogous instrument transmitting,
by signs, sounds or images, the broadcast of the work
within the meaning of Article 11bis(1)(iii) of the Berne
Convention typically occurs at the place where the
communication originates. No transmission takes place.
135. This restrictive effect of recital 23 in the preamble
to Directive 2001/29 was also discussed within the
Council and the European Union legislature was there-
fore aware of it. The Council Presidency stressed that
acts other than those referred to in that recital, in par-
ticular placing a computer with internet connection at
the disposal of the public in a cybercafé or a library,
would not be covered. (42) In this connection, the Ital-
ian delegation even questioned the appropriateness of
excluding Article 11bis(1)(iii) of the Berne Convention
from the scope of Article 3(1) of Directive 2001/29.
(43)

136. The restriction of the scope of Article 3(1) of Di-
rective 2001/29 is confirmed by the fact that a number
of rules of international, European and national law
give the impression that television programmes could
in principle be shown in pubs without further consent
from rights-holders.

137. At the level of European Union law, mention
should be made, first and foremost, of Article 8 (3) of
Directive 2006/115, which provides a right of objection
for broadcasting organisations only in cases where an
entrance fee is charged. That provision is not an isolat-
ed case, but corresponds to Article 13(d) of the Rome
International Convention for the Protection of Perform-
ers, Producers of Phonograms and Broadcasting Organ-
isations of 26 October 1961. Although the European
Union is not a Contracting Party to that Convention,
which is subject to participation only by States under
Article 24, the Member States are required to accede to
it under Article 5(1)(c) of Protocol 28 on intellectual
property to the Agreement on the European Economic
Area. (44) (45)

138. Similarly, section 72 of the Copyright, Designs
and Patents Act provides that a television broadcast
may be shown in principle in the United Kingdom if no
admission fee is charged. In Germany there is a similar
provision regarding the rights of broadcasting organisa-
tions, (46) although Article 11bis(1)(iii) of the Berne
Convention is implemented by Paragraph 22 of the Ur-
heberrechtsgesetz in respect of authors. (47)

139. Consequently, the European Union legislature has
thus far not intended to implement Article 11bis(1)(iii)
of the Berne Convention or Article 14(3) of the TRIPS
Agreement as part of European Union law. This deci-
sion must be respected in particular because the rights
of authors stemming from Article 11bis(1)(iii) are not
directed against State authorities, but necessarily re-
strict the rights of others in private-law relations.

140. It is not necessary in the present preliminary-
reference proceedings to decide whether Article
11bis(1)(iii) of the Berne Convention or Article 14(3)
of the TRIPS Agreement are directly applicable; fur-
thermore, the provisions of the TRIPS Agreement are
not such as to create rights upon which individuals may
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rely directly before the courts by virtue of European
Union law, (48)

and the Court has not yet considered the direct applica-
bility of the Berne Convention as part of European Un-
ion law. (49)

141. However, the hotel cases are understood by some
parties to these proceedings as meaning that the Court
none the less takes the view that Article 3(1) of Di-
rective 2001/29 does implement Article 11bis(1)(iii) of
the Berne Convention. In particular, it relies on the
statements contained in the WIPO Guide on that provi-
sion. (50) It also states that Directive 2001/29 applies to
all communications to the public of protected works.
51)

142. However, recital 23 in the preamble to Directive
2001/29 was not the subject of the hotel cases. Above
all, those rulings related to a different situation, namely
communication within the meaning of Article
11bis(1)(ii) of the Berne Convention, that is to say, a
communication made by a broadcasting organisation
other than the original one. (52) Such communication is
naturally directed at a public not present at the place in
which the communication originates. Consequently, the
Court did not decide in those cases whether Article
11bis(1)(iii) of the Berne Convention is implemented
by Article 3(1) of Directive 2001/29.

143. Article 3(1) of Directive 2001/29, in conjunction
with recital 23 in the preamble thereto, must therefore
be understood as covering only communication of
works to a public which is not present at the place in
which the communication originates.

Application to the communication of broadcasts in
pubs

144. Where a publican shows a television programme
to his customers on a television in the pub, it must in
principle be assumed, with regard to his action, that the
relevant public is present at the place in which the
communication originates. The communication origi-
nates on the screen.

145. The referring court asks under Question 6(b)(iii)
whether it is relevant if the television broadcast signal
is received by an aerial or satellite dish on the roof of or
adjacent to the premises where the television is situat-
ed. This cannot be relevant, however. In practice, any
form of communication requires such transmissions of
signals between aerials, decoders and screens and with-
in those devices. It would be arbitrary to take into con-
sideration the length of the cables. (53) Such technical
requirements for any communication must therefore
still be attributed to the original broadcast.

146. The situation might be different if the signal were
not only communicated on a receiver, but — as in the
hotel cases — were distributed to various other receiv-
ers. The distributing device could then be regarded as
the place in which the communication originates and
reception would take place at a different place. This
would be retransmission by wire or wireless means, as
in the hotel cases, which the legislature specifically did
not intend to exclude from Article 3(1) of Directive
2001/29.

147. The answer to Question 6 in Case C-403/08 must
therefore be that a copyright work is not communicated
to the public by wire or wireless means, within the
meaning of Article 3(1) of Directive 2001/29, where it
is received or viewed as part of a satellite broadcast at
commercial premises (for example, a bar) or shown at
those premises, free of charge, via a single television
screen and speakers to members of the public present
on those premises.

C - Directive 93/83

148. The first part of Question 7 in Case C-403/08 asks
whether it is compatible with Directive 93/83 if nation-
al copyright law provides that when transient copies of
works included in a satellite broadcast are created in-
side a satellite decoder box or on a television screen,
there is an infringement of copyright under the law of
the country of reception of the broadcast. The national
court also asks whether the position is affected if the
broadcast is decoded using a satellite decoder card
which has been issued by the provider of a satellite
broadcasting service in another Member State on the
condition that the satellite decoder card is authorised
for use only in that other Member State. 149. Under
Article 2 of Directive 93/83, Member States must pro-
vide an exclusive right for the author to authorise the
communication to the public by satellite of copyright
works. 150. Under Article 1(2)(b) of Directive 93/83,
the act of communication to the public by satellite oc-
curs solely in the Member State where, under the con-
trol and responsibility of the broadcasting organisation,
the programme-carrying signals are introduced into an
uninterrupted chain of communication leading to the
satellite and down towards the earth.

151. In the present context that would be Greece. The
signals are transmitted to satellites from there and re-
turn there. By contrast, Directive 93/83 is not relevant
in regard to the use of Arab decoder cards.

152. Those provisions would not appear to contain any
rules regarding the cross-border reception of satellite
broadcasts, in particular the reception of Greek signals
by pubs in the United Kingdom. However, according to
recital 14 in the preamble to Directive 93/83, that pro-
vision is intended to avoid the cumulative application
of several national laws to one single act of broadcast-
ing.

153. As recital 7 in the preamble to Directive 93/83
explains, prior to the adoption of the directive, there
was legal uncertainty as to whether broadcasting by a
satellite whose signals can be received directly affects
the rights in the country of transmission only or in all
countries of reception together. A cumulation would
not only give rise to the simultaneous application of
different legal orders. The rights to the broadcast could
also be enjoyed by different holders in different Mem-
ber States. A cumulation could therefore render satellite
broadcasts excessively difficult or even impossible.

154. According to recital 15 in its preamble, Directive
93/83 is therefore intended to guarantee that the broad-
casting rights are awarded in accordance with the law
of a single Member State, that is to say, the State in
which the broadcast occurs under Article 1(2)(b). Ac-
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cording to this country-oforigin principle (recital 18),
the broadcasting right for that State includes the right
also to transmit the broadcast into other Member States.
155. However, the FAPL is essentially correct in its
view that Directive 93/83 does not permit other rights
to the broadcast works to be infringed. Under Article 5,
protection of copyright-related rights under the di-
rective leaves intact and in no way affects the protec-
tion of copyright. (54)

156. In particular, Directive 93/83 does not explicitly
call into question the reproduction right for the broad-
cast. The referring court and various parties to the pro-
ceedings therefore take the view that the broadcasting
right makes no implication as to the right to create tran-
sient copies of the broadcast in connection with recep-
tion and communication of the broadcast. (55)

157. Nevertheless, under Article 1(2)(a), Directive
93/83 expressly applies only to signals intended for
reception by the public. Consent for the transmission of
the broadcast must therefore include the right to the
acts of reproduction which are necessary for its recep-
tion.

158. On the other hand, the FAPL relies on recital 16 in
the preamble to Directive 93/83, according to which the
principle of contractual freedom on which the directive
is based will make it possible to limit the exploitation
of these rights, especially as far as certain technical
means of transmission or certain language versions are
concerned.

159. However, that recital concerns contractual re-
strictions which, by their nature, have effect only be-
tween contracting parties. Consequently, it also cites as
examples only measures which the contracting parties
can take, namely technical measures in connection with
the broadcast, such as encryption and the language ver-
sion of the broadcast. It is not possible to derive from
that recital any rights vis-a-vis recipients of broadcasts
who are not bound contractually.

160. My interpretation is confirmed by recital 17 in the
preamble to Directive 93/83. That recital states that, in
arriving at the amount of the payment to be made for
the rights acquired, the parties should take account of
all aspects of the broadcast, such as the actual audience,
the potential audience and the language version. The
legislature thus proceeded on the basis of the assump-
tion that the transmission of a satellite broadcast goes
together with its reception and the payment must in-
clude such exploitation. The payment should obviously
also cover reception outside the State of broadcast,
whilst such reception must be forecast in particular
with reference to the language version of the broadcast.

161. The right to communicate copyright works by sat-
ellite under Article 2 of Directive 93/83 therefore goes
together with the recipients’ right to receive and to
watch such broadcasts.

162. It is uncertain whether the foregoing considera-
tions also apply to encrypted satellite broadcasts. Since
encryption makes it possible to control access, it is
conceivable that the broadcasting right is limited to the
reception area agreed between the rights-holder and the

broadcasting organisation. However, Article 1(2)(c) of
Directive 93/83 states that there is communication to
the public of encrypted broadcasts by satellite on condi-
tion that the means for decrypting the broadcast are
provided to the public by the broadcasting organisation
or with its consent. If these conditions are satisfied — as
in the present case — the encrypted satellite broadcast
will be equivalent to an unencrypted satellite broadcast.
Encryption does not therefore affect the scope of the
broadcasting right which justifies reception.

163. The broadcasting right is also not limited by con-
ditions relating to the issue of decoder cards. These can
at most have a contractually binding effect, but do not
create any obligations for third parties.

164. As far as Directive 93/83 is concerned, I therefore
propose that Question 7 in Case C-403/08 be answered
to the effect that the right to communicate copyright
works by satellite under Article 2 of Directive 93/83
includes the right also to receive and watch that broad-
cast abroad.

D — The fundamental freedoms

165. The significance of the fundamental freedoms
with regard to the use of the Greek decoder cards is
addressed in particular in Questions 6 and 7 in Case C-
429/08, but also in Questions 7 and 8(b) and (c¢) in Case
C-403/08. The High Court wishes to ascertain whether
Articles 28 EC, 30 EC and/or 49 EC preclude enforce-
ment of a national law which makes it a criminal of-
fence or a breach of copyright to receive a programme
included in a broadcasting service provided from a
place inside the United Kingdom with intent to avoid
payment of any charge applicable to the reception of
the programme. The Court mentions three sets of cir-
cumstances in Case C-429/08, which may exist alterna-
tively or cumulatively:

(i) The conditional access device was made by or with
the consent of a service provider and originally sup-
plied subject to limited contractual authorisation to use
the device to gain access to a protected service only in
a first Member State. It was nevertheless used to gain
access to that protected service in a second Member
State (in this case the United Kingdom) (this is also the
purport of Question 8(b) in Case C-403/08).

(i1) The conditional access device was made by or with
the consent of a service provider and as originally pro-
cured and/or enabled by the provision of a false name
and false residential address in the first Member State,
thereby circumventing contractual territorial re-
strictions imposed on the export of such devices for use
outside the first Member State.

(ii1) The conditional access device was made by or with
the consent of a service provider and was originally
supplied subject to a contractual condition that it be
used only for domestic or private use, and not for
commercial use (for which a higher subscription charge
is payable). The device was nevertheless used in the
United Kingdom for commercial purposes, namely
showing live football broadcasts in a public house (this
is also the purport of Question 8(c)

in Case C-403/08).
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166. 1 will begin by considering the first case and then
go on to discuss whether the other two cases lead to a
different conclusion.

a) The applicable fundamental freedom

167. As decoder cards have been brought from Greece
into the United Kingdom, the free movement of goods
under Article 34 TFEU (formerly Article 28 EC) (56)
may be applicable. In practice, however, such cards
constitute a means, the key as it were, to gain access in
the United Kingdom to a television programme broad-
cast from Greece. The provision of that programme is a
service within the meaning of Article 56 TFEU (for-
merly Article 49 EC). (57)

168. Where a national measure affects both the free-
dom to provide services and the free movement of
goods, the Court will, in principle, examine it in rela-
tion to just one of those two fundamental freedoms if it
is clear that, in the circumstances of the case, one of
those freedoms is entirely secondary in relation to the
other and may be attached to it. (58)

169. As the Commission rightly states, the Court has
already found, in connection with the sale of decoder
devices for encrypted satellite television, that it is im-
possible to determine generally whether it is free
movement of goods or freedom to provide services
which should take priority. (59) However, the case in
question concerned restrictions which were specifically
directed at the trade in decoder devices and thus also
indirectly made access to satellite television services
more difficult.

170. The disputed point in the present proceedings, by
contrast, is not primarily the trade in the cards, but their
use in order to gain access to the encrypted pro-
grammes in the United Kingdom. Furthermore, if we
compare the material value of the cards with the prices
charged for access to the programmes, the card is en-
tirely secondary in importance. The references have
therefore to be examined with regard to freedom to
provide services.

b) Restriction of freedom to provide services

171. Freedom to provide services requires the abolition
of all restrictions on the free provision of services, even
if those restrictions apply without distinction to nation-
al service providers and to those from other Member
States, in so far as they are liable to prohibit, impede or
render less advantageous the activities of a service pro-
vider established in another Member State where it
lawfully provides similar services. Moreover, the free-
dom to provide services covers both providers and re-
cipients of services. (60)

172. In the present cases, the question whether the pro-
viders of television programmes are required to grant
access to interested parties from other Member States
on conditions comparable to those for nationals does
not arise. Such an obligation would require freedom to
provide services to have effect vis-a-vis third parties,
something which the Court has not thus far accepted, at
least in this form. (61)

173. It is also not relevant whether the providers of tel-
evision programmes are authorised to restrict access to
their programmes contractually to certain territories.

(62) Such contractual rules can have effect only be-
tween the contracting parties. However, in the present
cases there are no contractual relations between the
rights-holders and the providers of decoder cards in the
United Kingdom or the publicans.

174. Rather, it is uncertain whether freedom to provide
services permits the recognition and enforcement of
rights to satellite programmes on the basis of which the
rights-holders can prohibit third parties not contractual-
ly linked to them from watching and showing those
programmes in Member States other than those intend-
ed. By virtue of such rights, the utilisation of services
from other Member States would be prevented, namely
access to television programmes.

175. This impairment of freedom to provide services is
particularly intensive as the rights in question not only
render the exercise of freedom to provide services more
difficult, but also have the effect of partitioning the
internal market into quite separate national markets.
Similar problems exist with regard to access to other
services, for example the sale of computer software,
musical works, e-books or films via the internet.

176. There is thus a serious impairment of freedom to
provide services.

¢) The justification for the restriction

177. Since the freedom to provide services is one of the
fundamental principles of the European Union, a re-
striction on that freedom is warranted only if it pursues
a legitimate objective compatible with the Treaty and is
justified by overriding reasons of public interest. If that
is the case, it must also be suitable for securing the at-
tainment of the objective which it pursues and not go
beyond what is necessary in order to attain it. (63)

178. Article 52(1) TFEU (formerly Article 46(1) EC),
which is applicable to freedom to provide services by
reason of Article 62 TFEU (formerly Article 55 EC),
allows restrictions which are justified on grounds of
public policy, public security or public health. In addi-
tion, the case-law has recognised a number of overrid-
ing reasons in the general interest which can justify
restrictions of the freedom to provide services. (64)
Protection of industrial and commercial property
179. In the present context, protection of industrial and
commercial property is particularly at issue. (65) This
justifies restrictions which are necessary to safeguard
rights which constitute the specific subject-matter of
such property. (66) It is therefore necessary to examine
whether there exist rights to satellite transmissions of
football matches, the specific subject-matter of which
requires a partitioning of the internal market.

180. In the field of the free movement of goods, it is
primarily the exploitation of rights through the sale of
copies of the work that is affected. Such exploitation is
based on the exclusive right to copy the work and to
place the copies on the market. This exclusive right is
exhausted when a product has been lawfully distributed
on the market in a Member State by the actual proprie-
tor of the right or with his consent. (67) Apart from
particular situations, such as the resale right for the
benefit of the author of an original work of art, (68)
there are no rights which preclude the re-sale of such

www.ip-portal.eu

Page 39 of 48


http://www.ippt.eu/
http://www.ip-portal.eu/

wWww.ippt.eu

IPPT20111004, CJEU, Premier League

goods within (69) the internal market. Rather, with the
sale the rights-holder has already realized the economic
value of the intellectual property in question. (70)

181. The copyright in gramophone records which were
lawfully placed on the market in a Member State did
not therefore preclude their sale in another Member
State. (71) QC Leisure and Ms Murphy rely on this
case-law in order to justify their business practices.

182. However, the FAPL takes the view that, in the
field of the provision of services, there is no exhaustion
comparable to the movement of goods.

183. This is surprising, because restrictions on the fun-
damental freedoms must, as a rule, be justified by ref-
erence to the same principles.

184. Admittedly, some services differ from goods in
that they cannot be re-used per se, for example the ser-
vices provided by hairdressers. With the payment for
the provision of the service the economic value is real-
ised, but the service cannot be passed on as such. In
this sense, there is actually no scope for an ‘exhaustion’
of the right to the service.

185. Other services, by contrast, do not differ signifi-
cantly from goods. Computer software, musical works,
e-books, films etc. which are downloaded from the in-
ternet can easily be passed on in electronic form. This
is also illustrated by the fact that additional digital
rights management measures are needed to prevent
them being passed on. In these areas such a strict de-
limitation of the two fundamental freedoms would be
arbitrary.

186. The examples cited — music, films or books — also
show that the question at issue has considerable im-
portance for the functioning of the internal market be-
yond the scope of the cases in the main proceedings. A
delimitation of the markets based on intellectual prop-
erty rights means at best that access to the goods in
question will be granted subject to differing conditions,
in particular as regards prices or digital rights manage-
ment. Often, however, access to such goods is com-
pletely precluded on many markets, either because cer-
tain language versions are offered only to customers
from certain Member States or because customers from
certain Member States cannot acquire the product at all.
For example, in autumn 2010 dealers from the United
Kingdom announced that they could no longer sell e-
books to customers outside that Member State. (72) No
comparable products are offered for sale in other Mem-
ber States in the case of many English language books.

187. At the same time, in the case of products offered
which, as in the main proceedings, are based on condi-
tional access or which are downloaded only from the
internet, a market delimitation can be achieved much
more effectively than in the case of physical goods
such as books or CDs.

The latter can be traded as a result of exhaustion in the
internal market. For consumers, such barriers create
unnecessary incentives to procure the corresponding
goods illegally, that is to say, in particular without any
remuneration for the rights-holder.

188. It is for that reason necessary to examine carefully
whether the principle of exhaustion applies mutatis mu-

tandis in the present context, that is to say, whether the
specific subject-matter of the rights in question requires
that the internal market be partitioned.

189. The FAPL relies, for each broadcast, on its rights
to some 25 works, including films, artistic works,
sound recordings and music. In some cases those works
are protected under European Union law and in some
cases under national law.

190. Whilst the rights to individual works which occur
together in the broadcast are disputed in the present
proceedings, there is no need to examine them further
here. For the purposes of the present analysis, reference
can be made in general to the rights to the broadcast.
First of all, there are indisputably at least certain rights
to that broadcast and, secondly, it must be assumed that
the broadcast is transmitted with the consent of all the
rights-holders concerned. The specific subjectmatter of
that package of rights can be seen, at least in so far as is
relevant in the present context, in its commercial ex-
ploitation. (73)

191. The transmission of football matches is exploited
through the charge for the decoder cards. Such exploi-
tation is not undermined by the use of Greek decoder
cards, as charges were paid for those cards.

192. Whilst those charges are not as high as the charges
imposed in the United Kingdom, there is no specific
right to charge different prices for a work in each
Member State. Rather, it forms part of the logic of the
internal market that price differences between different
Member States should be offset by trade. (74) The pos-
sibility, demanded by the FAPL, of marketing the
broadcasting rights on a territorially exclusive basis
amounts to profiting from the elimination of the inter-
nal market. In this regard, contrary to the view taken by
the FAPL, the present proceedings fall within the scope
of the case-law on the exhaustion of rights to goods.
193. However, the FAPL takes the view that, according
to the case of Coditel I, (75) the rights claimed by it are
compatible with freedom to provide services. Coditel I
concerned German television being fed into the Belgian
cable distribution network. In that context, in particular,
a film transmitted in Germany with the consent of the
rights-holder was shown. This was challenged by an
undertaking which had acquired the rights to show that
film in Belgian cinemas and on Belgian television.

194. The Court held at the time that the right of a copy-
right owner to require fees for any showing of a cinema
film is part of the essential function of copyright. (76)
There could be no objection in principle to partitioning
that exploitation on a territorial basis, possibly even on
the basis of the borders of the Member States. (77)

195. This does not, however, imply anything capable of
calling into question the above considerations in the
present context. The broadcast was transmitted as
agreed between the rights-holders and the Greek broad-
casting organisation. In addition, a fee was charged for
each showing of the broadcast, albeit on the basis of
Greek rates.

196. Coditel I, by contrast, did not directly concern an
unauthorised and unremunerated showing in a cinema,
but the retransmission of an authorised showing on tel-
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evision. In this regard, the Court stated that the show-
ing on television could impair the exploitation of the
rights to showing in the cinema and that it would there-
fore seem reasonable to permit a television showing
only with a certain delay. From the perspective of the
1970s, it added that television showings were possible
in purely practical terms only in the context of national
monopolies. (78) On the basis of the specific conditions
existing on the television and cinema markets at that
time, the Court therefore concluded that the allocation
of television rights on a territorial basis was justified.
197. The situation in Coditel I is not comparable to the
situation here. The partitioning of the internal market
for live football transmissions is precisely not intended
to protect any other form of exploitation of the trans-
mitted football match. Rather, the direct aim of parti-
tioning the markets is to optimise exploitation of the
same work within the different market segments.

198. In addition, European Union law has developed in
the meantime: under Directive 93/83 satellite broad-
casting rights in a Member State include transmission
in other Member States within the broadcasting arca
and are also to be correspondingly remunerated. In ad-
dition, because access to the broadcast in the present
proceedings even requires the purchase of a decoder
card, each individual recipient pays a fee.

199. As a further — implicit — factor, Coditel I also in-
volved the exploitation, on the Belgian cable network,
of the film transmitted on German television, without a
fee having been paid. This would be regarded today as
(further) communication to the public within the mean-
ing of Article 3(1) of Directive 2001/29 (79) and Arti-
cle 8(3) of Directive 2006/115 to which the rights-
holder can object. Communication by a further broad-
casting organisation would be relevant. (80) However,
there is no need for a restriction of freedom to provide
services in the case of simple communication in order
to protect the specific subject-matter of the right to
such communication to the public.

200. In summary, it must be stated that a partitioning of
the internal market for the reception of satellite broad-
casts is not necessary in order to protect the specific
subject-matter of the rights to live football transmis-
sions.

201. It could, finally, be argued, to counter this ap-
proach, that it could make access to transmissions of
football matches more difficult. If the FAPL cannot
prevent the use of cheaper decoder cards from other
Member States, the possibility cannot be discounted
that in future it will offer transmission rights only in the
most lucrative market in the European Union — the
United Kingdom — or make the service offered on other
markets conditional on the charging of prices similar to
those in the United Kingdom. It would then be more
difficult to gain access to the transmissions in Member
States such as Greece.

202. That would be an economic decision to be taken
by the holder of the rights, however. It will ultimately
depend on how that holder can best exploit his rights on
the whole. In this regard it would appear relevant in
particular whether alternative marketing models can be

developed, as the Commission demands, or whether
restricting the commentary to certain language versions
might create a sufficiently effective practical delimita-
tion of the markets in order to continue to serve the
different national markets at different prices.

The closed periods

203. As an additional ground of justification, which is
not, however, dealt with in the orders for reference, the
FAPL claims that the football associations can adopt a
window of two-and-a-half hours during which no foot-
ball matches are to be transmitted. This is the core pe-
riod during which the vast majority of football matches
in the associations’ top leagues take place. The window
differs from one country to the next because it depends
on the different customs for the scheduling of matches.
Through a territorial allocation of transmission rights,
the associations and the broadcasting organisations can
ensure that no transmission infringes the national win-
dow.

204. The FAPL argues convincingly that the importa-
tion of decoder cards would make it more difficult, or
even impossible, to enforce this closed period. The
windows protected in the country of origin of the card
may differ from those in the place where the card is
used, or there may even be no such protection. At the
same time, competition between pubs is impaired. Us-
ers of domestic decoder cards cannot show any matches
during the closed periods, whereas users of imported
cards can. Preventing such a distortion of competition
is also a legitimate interest.

205. However, the closed periods can justify a re-
striction of freedom to provide services only in so far as
they are appropriate for securing the attainment of the
objective which they pursue and do not go beyond what
is necessary in order to attain it. (81) Furthermore, the
measures designed to implement such a policy must in
no case be disproportionate in relation to that aim. (82)

206. The purpose of the closed period is to ensure that
spectators are not deterred from attending local football
matches of any kind and/or participating in matches at
amateur and/or youth level on account of television
transmissions which coincide with such matches. (83)
Participation in football and its character as a direct
spectator sport should not be affected by television
transmissions.

207. Contrary to the view taken by QC Leisure, this is
not a specific commercial interest, but primarily a
sporting interest which is in principle to be recognised
in European Union law. This is shown by the powers in
relation to sport which were conferred on the European
Union by the Lisbon Treaty (Articles 6(¢) TFEU and
165 TFEU). In particular, they require account to be
taken of the specific nature of sport and its structures
based on voluntary activity. (84) From an economic
point of view, it would certainly be more attractive to
allow the live transmission of all matches. (85)

208. However, legitimate reliance on that aim as a jus-
tification for a partitioning of the internal market is
called into question in the present proceedings by the
economic interests in the partitioning of the market
which also exist. The football associations are required
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to assess the need for closed periods and they should in
principle enjoy a broad margin of discretion in this re-
gard. It cannot be ruled out a priori, however, that the
decision by the English Football Association to make
use of a closed period is also based at least in part on
safeguarding the economic interest of the most im-
portant members of the association in partitioning the
internal market for live football transmissions. A par-
ticularly strict test is therefore to be applied to the
demonstration of the need for closed periods.

209. It is, in fact, doubtful whether closed periods are
capable of encouraging attendance at matches and par-
ticipation in matches. Both activities have a completely
different quality to the following of a live transmission
on television. It has not been adequately shown to the
Court that the closed periods actually encourage at-
tendance at and participation in matches. Indeed, there
is evidence to refute this claim: for example, in an in-
vestigation of the closed periods under competition law
the Commission found that only 10 of 22 associations
had actually adopted a closed period. No closed periods
were adopted in France, Germany, Italy and Spain, or
in Northern Ireland, that is to say, within the sphere of
influence of English football. (86) Furthermore, in
Germany today all Bundesliga matches are evidently
transmitted live without attendance at matches in the
top two leagues suffering as a result. (87)

210. This does not mean that it cannot be shown in the
proceedings before the High Court that different condi-
tions apply in English football which mandatorily re-
quire protection by means of closed periods. However,
such evidence would have to show that live transmis-
sions have substantial detrimental effects on attendance
at matches and/or participation in football matches in
order for enforcement of the closed periods to be able
to prevail over the adverse effects on the internal mar-
ket.

Interim conclusion

211. Consequently, neither the specific subject-matter
of the rights to the transmission of football matches nor
— according to the information available to the Court —
the closed periods for live transmissions justify a parti-
tioning of the internal market.

d) Justification in the event of the provision of false
information in procuring the decoder cards

212. The order for reference in Case C-429/08 also
raises the question of whether the conclusion reached
thus far is affected where the conditional access device
was procured and/or enabled by the provision of a false
name and a false residential address in the first Member
State, thereby circumventing contractual territorial re-
strictions imposed on the export of such devices for use
outside the first Member State.

213. It is clear that these circumstances were expressly
not made the subject of the proceedings which form the
basis of Case C-403/08. (88) Ms Murphy claims that
she was unaware of such circumstances.

214. As Ms Murphy rightly submits, those circum-
stances cannot influence the application of the funda-
mental freedoms in relation to the final customers for
the decoder cards. Agreements between individuals and

the associated circumstances cannot restrict the exer-
cise by third parties of the fundamental freedoms; such
agreements would otherwise be to the detriment of
third parties. Furthermore, third parties cannot know, as
a rule, how the cards were acquired and would have no
opportunity to assess whether they could invoke the
fundamental freedoms should those agreements be rel-
evant.

215. It is therefore irrelevant whether decoder cards
were procured and/or enabled in the other Member
State by the provision of a false name and a false resi-
dential address.

e) Effects of the restriction to private or domestic
use

216. Lastly, both in Case C-429/08 (Question 6(iii))
and in Case C-403/08 (Question 8(c)), questions are
asked as to the significance of a contractual restriction
on using decoder cards in the State of origin only for
domestic or private use, but not for commercial use, for
which a higher subscription charge is payable.

217. Such an agreement can, as such, also have effects
only between the contracting parties.

218. As has already been explained, Article 3(1) of Di-
rective 2001/29 likewise does not require the creation
of rights which can be enforced vis-a-vis third parties.
(89)

219. However, the referring court in Case C-403/08
considers it possible that such rights may exist under
national law, in particular with regard to the Premier
League Anthem, which is played in connection with
broadcasts. European Union copyright law, in particu-
lar Directive 2001/29, would not preclude such a provi-
sion since it is restricted to a single legal context. As
recital 7 in the preamble to that directive in particular
stresses, differences between domestic rules not ad-
versely affecting the functioning of the internal market
need not be removed or prevented.

220. It is therefore necessary to examine whether free-
dom to provide services would be an obstacle to such
national rights.

221. If the cards are authorised in Greece only for do-
mestic or private use, preventing their use in British
pubs would not be discriminatory. It would neverthe-
less be a restriction of freedom to provide services be-
cause the pubs would be unable to avail themselves of
that service.

222. This would be justified if it were recognised in the
internal market that there are rights which allow the
authorisation to receive television broadcasts to be re-
stricted to domestic or private use. In principle, authors
have an interest in sharing in the profits generated as a
result of profitoriented use of their works. Although the
European Union does not protect this interest, it has at
least recognised it at the international-law level. (90) If
the national legislature recognises that authors have a
right in relation to such use with a corresponding spe-
cific subject-matter, that right

can justify a restriction of freedom to provide services.
223. Although a contractual restriction on using decod-
er cards in the State of origin only for domestic or pri-
vate use cannot therefore justify a territorial restriction
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of freedom to provide services, the Member State in
question may, none the less, in principle set out rights
which allow authors to object to the communication of
their works in pubs.

f) Question 9 in Case C-403/08

224. The answer to Question 9 in Case C-403/08 fol-
lows from the foregoing considerations.

225. The High Court asks, first of all, whether freedom
to provide services precludes enforcement of a provi-
sion of national copyright law which makes it unlawful
to perform or play in public a musical work where that
work is included in a protected service which is ac-
cessed and played in public by use of a satellite decoder
card, in the case where that card has been issued by the
service provider in another Member State subject to the
condition that the decoder card is authorised only for
use in that other Member State.

226. In this regard the findings for the rest of the
broadcast stand: on the one hand, freedom to provide
services precludes such a partitioning of the internal
market; on the other, the Member States may provide
for more extensive protection of rights-holders with
regard to communication to the public, for instance for
musical works.

227. The second part of this question is more problem-
atic, namely whether it makes a difference if the musi-
cal work is an unimportant element of the protected
service as a whole and the showing or playing in public
of the other elements of the service are not prevented
by national copyright law.

228. In the cases in the main proceedings, the protec-
tion of such rights under purely national law gives rise
to a restriction of freedom to provide services. This can
be justified if it is proportionate in relation to the pro-
tection of the rights in question. (91)

229. A prohibition of reception would clearly be rea-
sonable if rights existed to the whole broadcast or sub-
stantial parts which permitted an objection to be made
to its communication in a pub.

230. If, on the other hand, secondary elements are in-
volved, the economic value of which represents only a
very small portion of the value of the broadcast as a
whole and which are only of very low importance or
are even without importance for viewers, it would be
disproportionate to prohibit the reception of the broad-
cast as a whole for their protection. (92) This does not
rule out ensuring an adequate remuneration in some
other way. A flat-rate levy paid to a collecting society
by publicans who show the television programme
might be imagined, for example. (93)

231. It is for the referring court to decide which of the
two cases applies.

232. Freedom to provide services does not therefore
preclude national rules which permit the holder of
rights to a broadcast — for example, pursuant to Article
14(3) of the TRIPS Agreement — to object to the com-
munication of the broadcast in a pub, provided that the
restriction of freedom to provide services stemming
from the exercise of that right is not disproportionate to
the share of the protected rights to the broadcast.

g) Question 7 in Case C-429/08

233. This question concerns the prohibition of discrim-
ination on grounds of nationality under Article 18
TFEU (formerly Article 12 EC). Such discrimination
could exist in so far as the criminal provision applied to
Ms Murphy relates only to broadcasts provided from a
place in the United Kingdom, whereas broadcasts from
other Member States are not protected. Apparently,
regard is not had to the Greek broadcaster for the pur-
pose of applying that national provision, but to the fact
that the broadcast was originally produced in the Unit-
ed Kingdom.

234. This question is relevant only in so far as the na-
tional rule is not already precluded by freedom to pro-
vide services and Directive 93/83.

235. The Commission correctly argues that, apart from
freedom to provide services, Article 18 TFEU has no
independent significance in principle. (94) This ques-
tion must therefore be examined from the perspective
of freedom to provide services.

236. The alleged discrimination could stem from the
fact that providers from the United Kingdom are pro-
tected, whereas providers from other Member States
are not. The latter would have to fear that their services
will be used in the United Kingdom without remunera-
tion or at least that the rates which they charge will be
circumvented in the United Kingdom by means of the
importation of decoder cards from other Member
States. There is no clear justification for discrimination
against foreign providers. However, there is no need for
the Court to examine this point any further in the pre-
sent proceedings.

237. The point at issue is not the rights of foreign pro-
viders, but whether domestic providers can rely on
these protective provisions. Even if the form of protec-
tion were to discriminate against foreign providers, this
could not preclude domestic providers from availing
themselves of the protection which they enjoy under
national law. Rather, the question would arise whether
the protection must also be extended to foreign provid-
ers. (95)

238. It is consequently irrelevant for the purposes of the
present reference for a preliminary ruling whether the
national law infringes the freedom to provide services
because it applies to programmes included in a broad-
casting service provided from a place in the United
Kingdom but not to programmes from any other Mem-
ber State.

h) Conclusion on Questions 6 and 7 in Case C-
429/08 and on Questions 7, 8(c) and 9 in Case C-
403/08

239. As an interim conclusion, it must be stated that
freedom to provide services under Article 56 TFEU
precludes provisions which prohibit, on grounds of pro-
tection of intellectual property, the use of conditional
access devices for encrypted satellite television in a
Member State which have been placed on the market in
another Member State with the consent of the holder of
the rights to the broadcast. It is irrelevant whether such
devices were procured and/or enabled in the other
Member State by the provision of a false name and
false residential address. An individual agreement to
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use decoder cards only for domestic or private use also
cannot justify a territorial restriction of freedom to pro-
vide services.

240. Freedom to provide services does not preclude
national rules which allow the holder of rights to a
broadcast to object to its communication in a pub, pro-
vided that the restriction of freedom to provide services
stemming from the exercise of that right is not dispro-
portionate to the share of the protected rights to the
broadcast.

241. 1t is irrelevant, for the purposes of the present ref-
erences for preliminary rulings, whether the provision
of national law infringes freedom to provide services
because it applies to programmes included in a broad-
casting service provided from a place in the United
Kingdom but not to programmes from any other Mem-
ber State.

242. Lastly, it should be pointed out that the Commis-
sion decision on the joint selling of the media rights of
the FA Premier League on an exclusive basis does not
call that conclusion into question. (96) Even if the deci-
sion were to be construed as meaning that the Commis-
sion regards the territorial partitioning of the internal
market as a condition for authorisation, the Commis-
sion may not impose any restrictions on the freedom to
provide services which extend further than the Treaties.
o7

E — Competition law

243. Question 10 in Case C-403/08 and Question 8 in
Case C-429/08 are identical. With regard to the appli-
cation of the prohibition of anti-competitive practices
under Article 101(1) TFEU (formerly Article 81(1)
EC), the referring courts are seeking to ascertain
whether it is sufficient that a licence agreement con-
cerning the territorially limited transmission of a
broadcast has the object of preventing, restricting or
distorting competition or whether an actual impairment
of competition must be shown.

244. A concerted practice pursues an anti-competitive
object for the purpose of Article 101(1) TFEU where,
according to its content and objectives and having re-
gard to its legal and economic context, it is liable in an
individual case to result in the prevention, restriction or
distortion of competition within the common market. It
is not necessary for there to be actual prevention, re-
striction or distortion of competition or a direct link
between the concerted practice and consumer prices.
(98) It is thus not necessary to examine the effects of an
agreement in order to establish its anticompetitive ob-
ject. (99)

245. 1t must therefore be examined in the present cases
whether licence agreements pursue an anti-competitive
object where a programme content provider enters into
a series of exclusive licences, each for the territory of
one or more Member States, under which the broad-
caster is licensed to broadcast the programme content
only within that territory (including by satellite) and a
contractual obligation is included in each licence re-
quiring the broadcaster to prevent its satellite decoder
cards which enable reception of the licensed pro-

gramme content from being used outside the licensed
territory.

246. In order to assess the anti-competitive object of an
agreement, regard must be had, in particular, to the
content of its provisions, the objectives which it seeks
to attain and the legal and economic context of which it
forms a part. (100)

247. An agreement between a producer and a distribu-
tor which might tend to restore the national divisions in
trade between Member States might be such as to frus-
trate the Treaty’s objective of achieving the integration
of national markets through the establishment of a sin-
gle market. Thus, on a number of occasions, the Court
has held agreements aimed at partitioning national
markets according to national borders or making the
interpenetration of national markets more difficult, in
particular those aimed at preventing or restricting paral-
lel exports, to be agreements the object of which is to
restrict competition within the meaning of Article
101(1) TFEU. (101)

248. A contractual obligation linked to a broadcasting
licence requiring the broadcaster to prevent its satellite
decoder cards which enable reception of the licensed
programme content from being used outside the li-
censed territory has the same effect as agreements to
prevent or restrict parallel exports. Such an obligation
is intended to prevent any competition between broad-
casters through a reciprocal compartmentalisation of
licensed territories. Such licences with absolute territo-
rial protection are incompatible with the internal mar-
ket. (102) There is therefore no reason to treat such
agreements any differently from agreements intended
to prevent parallel trade.

249. The examination of freedom to provide services
(103) confirms this conclusion since conflicting as-
sessments of the fundamental freedoms and competi-
tion law are to be avoided in principle. (104)

250. It must also be pointed out that an anti-competitive
agreement within the meaning of Article 101(1) TFEU
can be justified pursuant to Article 101(3) TFEU.
However, a person who relies on that provision must
demonstrate, by means of convincing arguments and
evidence, that the conditions for obtaining an exemp-
tion are satisfied. (105) In this connection, it would
appear that similar considerations should apply as in
the examination of whether a restriction of freedom to
provide services is justified.

251. Question 10 in Case C-403/08 and Question 8 in
Case C-429/08 must therefore be answered to the effect
that where a programme content provider enters into a
series of exclusive licences each for the territory of one
or more Member States under which the broadcaster is
licensed to broadcast the programme content only with-
in that territory (including by satellite) and a contractu-
al obligation is included in each licence requiring the
broadcaster to prevent its satellite decoder cards which
enable reception of the licensed programme content
from being used outside the licensed territory, such
licence agreements are liable to prevent, restrict or dis-
tort competition. They are therefore incompatible with
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Article 101(1) TFEU; it is not necessary to show that
such effects have actually occurred.

V — Conclusion

252. 1 therefore propose that the Court answer the ques-
tions referred for preliminary ruling as follows:

1. Question 1 in Case C-403/08:

Being ‘designed’ or ‘adapted’ within the meaning of
Article 2(e) of Directive 98/84/EC means the manufac-
ture or modification of equipment with the intention of
providing access to a protected service in an intelligible
form without the authorisation of the service provider.
Where a conditional access device is made by or with
the consent of a service provider and sold subject to a
limited authorisation to use the device only to gain ac-
cess to the protected service in particular circumstanc-
es, that device does not therefore become an ‘illicit de-
vice’ within the meaning of Article 2(e) of Directive
98/84 if it is used to obtain access to that protected ser-
vice in a place or in a manner or by a person outside the
authorisation of the service provider.

2. Question 3 in Case C-429/08: Article 3(2) of Di-
rective 98/84 does not preclude a Member State from
invoking a provision of national law that prevents use
of a conditional access device in the event of breach of
contractual agreements concerning the accessibility of
programmes in certain Member States, following the
provision of false names and/or addresses in the acqui-
sition of the access device, or the use, for commercial
purposes, of an access device intended for private or
domestic use.

3. Question 4 in Case C-403/08:

(a) The question whether works have been reproduced
in whole or in part must be answered by means of an
interpretation of Article 2 of Directive 2001/29/EC.

(b) Acts of reproduction occur where frames of digital
video and audio are created within the memory of a
decoder, as those frames constitute part of the broad-
cast author’s own intellectual creation.

(c) The display of a broadcast on a screen also consti-
tutes reproduction.

4. Question 5 in Case C-403/08:

Transient copies of a work created on a television
screen linked to the decoder box have independent eco-
nomic significance within the meaning of Article 5(1)
of Directive 2001/29, whereas transient copies created
in a decoder’s memory do not.

5. Question 6 in Case C-403/08:

A copyright work is not communicated to the public by
wire or wireless means, within the meaning of Article
3(1) of Directive 2001/29, where it is received or
viewed as part of a satellite broadcast at commercial
premises (for example, a bar) or shown at those prem-
ises, free of charge, via a single television screen and
speakers to members of the public present in those
premises.

6. Question 7 in Case C-403/08:

The right to communicate copyright works by satellite
under Article 2 of Directive 93/83/EC includes the right
also to receive and watch that broadcast abroad.

7. Questions 6 and 7 in Case C-429/08 and Questions 7,
8(c) and 9 in Case C-403/08: (a) Freedom to provide

services under Article 56 TFEU (previously Article 49
EC) precludes provisions which prohibit, on grounds of
protection of intellectual property, the use of condition-
al access devices for encrypted satellite television in a
Member State which have been placed on the market in
another Member State with the consent of the holder of
the rights to the broadcast. It is irrelevant whether such
devices were procured and/or enabled in the other
Member State by the provision of a false name and
false residential address. An individual agreement to
use decoder cards only for domestic or private use also
does not affect that conclusion.

(b) Freedom to provide services does not preclude na-
tional rules which allow the holder of rights to a broad-
cast to object to its communication in a pub, provided
that the restriction of freedom to provide services
stemming from the exercise of that right is not dispro-
portionate to the share of the protected rights to the
broadcast.

(c) It is irrelevant for the purposes of the present refer-
ences for preliminary rulings whether the provision of
national law infringes freedom to provide services be-
cause it applies to programmes included in a broadcast-
ing service provided from a place in the United King-
dom but not from any other Member State.

8. Question 10 in Case C-403/08 and Question § in
Case C-429/08:

Where a programme content provider enters into a se-
ries of exclusive licences each for the territory of one or
more Member States under which the broadcaster is
licensed to broadcast the programme content only with-
in that territory (including by satellite) and a contractu-
al obligation is included in each licence requiring the
broadcaster to prevent its satellite decoder cards which
enable reception of the licensed programme content
from being used outside the licensed territory, such
licence agreements are liable to prevent, restrict or dis-
tort competition. They are therefore incompatible with
Article 101(1) TFEU; it is not necessary to show that
such effects have actually occurred.
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