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Court of Justice EU, 3 June 2010, Sporting Ex-
change v Sporttotalisator  
 

 
 
GAMES OF CHANCE – FREEDOM TO PRO-
VIDE SERVICES 
 
Prohibition on legitimate foreign operator from of-
fering games of chance via the internet 
• Therefore, the answer to the first question is that 
Article 49 EC must be interpreted as not precluding 
legislation of a Member State, such as the legislation 
at issue in the main proceedings, under which exclu-
sive rights to organise and promote games of chance 
are conferred on a single operator, and which pro-
hibits any other operator, including an operator 
established in another Member State, from offering 
via the internet services within the scope of that re-
gime in the territory of the first Member State. 
 
Obligation of transparancy applicable to granting of 
license 
• the answer to the second and third questions is 
that Article 49 EC must be interpreted as meaning 
that the principle of equal treatment and the conse-
quent obligation of transparency are applicable to 
procedures for the grant of a licence to a single op-
erator or for the renewal thereof in the field of 
games of chance, in so far as the operator in ques-
tion is not a public operator whose management is 
subject to direct State supervision or a private oper-
ator whose activities are subject to strict control by 
the public authorities. 
 
Source: curia.europa.eu 
 
 
Court of Justice EU, 3 June 2010 
(P. Lindh, A. Rosas, U. Lõhmus, A. Arabadjiev) 
JUDGMENT OF THE COURT (Second Chamber) 
3 June 2010 (*)(Article 49 EC – Restrictions on the 
freedom to provide services – Games of chance – Offer 
of games of chance via the internet – Legislation re-
serving a licence to a single operator – Renewal of 
licence without subjecting the matter to competition – 
Principle of equal treatment and obligation of trans-
parency – Application in the field of games of chance) 
In Case C-203/08, 
REFERENCE for a preliminary ruling under Article 
234 EC from the Raad van State (Netherlands), made 
by decision of 14 May 2008, received at the Court on 
16 May 2008, in the proceedings 
Sporting Exchange Ltd, trading as ‘Betfair’, 
v 
Minister van Justitie, 
intervening party: 

Stichting de Nationale Sporttotalisator, 
THE COURT (Second Chamber), 
composed of J.N. Cunha Rodrigues (Rapporteur), Pres-
ident of the Chamber, P. Lindh, A. Rosas, U. Lõhmus 
and A. Arabadjiev, Judges, 
Advocate General: Y. Bot, 
Registrar: R. Şereş, Administrator, 
having regard to the written procedure and further to 
the hearing on 12 November 2009, 
after considering the observations submitted on behalf 
of: 
– Sporting Exchange Ltd, trading as ‘Betfair’, by I. 
Scholten-Verheijen, O. Brouwer, A. Stoffer and J. 
Franssen, advocaten, 
– Stichting de Nationale Sporttotalisator, by W. 
Geursen, E. Pijnacker Hordijk and M. van Wissen, ad-
vocaten, 
– the Netherlands Government, by C. Wissels, M. de 
Grave and Y. de Vries, acting as Agents, 
– the Belgian Government, by A. Hubert and L. Van 
den Broeck, acting as Agents, and by P. Vlaemminck, 
advocaat, 
– the Danish Government, by J. Bering Liisberg and V. 
Pasternak Jørgensen, acting as Agents, 
– the German Government, by M. Lumma, acting as 
Agent, 
– the Greek Government, by M. Tassopoulou, Z. Chat-
zipavlou and A. Samoni-Rantou, acting as Agents, 
– the Spanish Government, by F. Díez Moreno, acting 
as Agent, 
– the Austrian Government, by C. Pesendorfer, acting 
as Agent, 
– the Portuguese Government, by L. Inez Fernandes, P. 
Mateus Calado and A. Barros, acting as Agents, 
– the Finnish Government, by A. Guimaraes-Purokoski 
and J. Heliskoski, acting as Agents, 
– the Norwegian Government, by P. Wennerås and K. 
Moen, acting as Agents, 
– the Commission of the European Communities, by E. 
Traversa, A. Nijenhuis and S. Noë, acting as Agents, 
after hearing the Opinion of the Advocate General at 
the sitting on 17 December 2009, 
gives the following 
Judgment 
1 This reference for a preliminary ruling concerns the 
interpretation of Article 49 EC. 
2 The reference has been made in proceedings between 
Sporting Exchange Ltd, a company trading as ‘Betfair’ 
established in the United Kingdom (‘Betfair’), and the 
Minister van Justitie (Minister for Justice; ‘the Minis-
ter’) concerning the latter’s rejection of (i) Betfair’s 
applications for a licence to organise games of chance 
in the Netherlands, and (ii) Betfair’s objections to li-
cences granted to two other operators. 
National legal context 
3 Article 1 of the Law on games of chance (Wet op de 
kansspelen; ‘the Wok’) provides: 
‘Subject to the provisions of Title Va of this Law, the 
following are prohibited: 
(a) providing an opportunity to compete for prizes if 
the winners are designated by means of any calculation 
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of probability over which the participants are generally 
unable to exercise a dominant influence, unless a li-
cence therefor has been granted pursuant to this Law; 
(b) promoting participation either in an opportunity as 
referred to under (a), provided without a licence pur-
suant to this Law, or in a similar opportunity, provided 
outside the Kingdom of the Netherlands in Europe, or 
to maintain a stock of materials intended to publicise 
or disseminate knowledge of such opportunities; […]” 
4 Article 16(1) of the Wok is worded as follows: 
‘The Minister for Justice and the Minister for Welfare, 
Public Health and Culture may grant to one legal per-
son with full legal capacity a licence, for a period to be 
determined by them, to organise sports-related prize 
competitions in the interests of bodies operating for 
public benefit, particularly in the area of sport and 
physical education, culture, social welfare and public 
health.’ 
5 Article 23 of the Wok states: 
‘1. A licence to organise a totalisator may be granted 
only in accordance with the provisions of this Title. 
2. “Totalisator” shall mean any opportunity provided 
to bet on the outcome of trotting or other horse races, 
on the understanding that the total stake, apart from 
any deduction permitted by or by virtue of the law, will 
be distributed among those who have bet on the winner 
or on one of the prize winners.’ 
6 According to Article 24 of the Wok, the Minister for 
Agriculture and Fisheries and the Minister for Justice 
may grant to one legal person with full legal capacity a 
licence to organise a totalisator for a period to be de-
termined by them. 
7 Article 25 of the Wok provides: 
“1. The Ministers referred to in Article 24 shall impose 
certain conditions on a licence to organise a totalisa-
tor. 
2. Those conditions relate, inter alia, to: 
a. the number of trotting and other horse races; 
b. the maximum stake per person; 
c. the percentage retained before distribution among 
the winners and the particular use of that percentage; 
d. the supervision of the application of the Law by the 
authorities; 
e. the obligation to prevent or take measures to pre-
vent, so far as possible, unauthorised betting or the use 
of intermediaries at venues where trotting or other 
horse races take place. 
3.    The conditions may be amended or supplemented.” 
8 Under Article 26 of the Wok: 
“A licence granted in accordance with Article 24 may 
be withdrawn before its expiry by the Ministers re-
ferred to in that article in the event of a breach of the 
conditions imposed pursuant to Article 25.” 
9 Article 27 of the Wok prohibits the offer or provision 
to the public of an intermediary service in the placing 
of bets with the operator of a totalisator. 
The dispute in the main proceedings and the ques-
tions referred for a preliminary ruling 
10 Netherlands legislation in relation to games of 
chance is based on a system of exclusive licences under 
which (i) the organisation or promotion of games of 

chance is prohibited unless an administrative licence 
for that purpose has been issued, and (ii) only one li-
cence is granted by the national authorities in respect of 
each of the games of chance authorised. 
11 Furthermore, it is apparent from the case-file in the 
main proceedings as supplied to the Court by the refer-
ring court that there is no possibility at all of offering 
games of chance interactively via the internet in the 
Netherlands. 
12 The Stichting de Nationale Sporttotalisator (‘De 
Lotto’), which is a non-profit-making foundation gov-
erned by private law, has held the licence for the 
organisation of sports-related prize competitions, the 
lottery and numbers games since 1961. The licence for 
the organisation of a totalisator on the outcome of horse 
races was granted to a limited company, Scientific 
Games Racing BV (‘SGR’), which is a subsidiary of 
Scientific Games Corporation Inc., a company estab-
lished in the United States. 
13 It is apparent from the case-file submitted to the 
Court that, according to De Lotto’s constitution, its ob-
jects are the collection of funds by means of the 
organisation of games of chance and the distribution of 
those funds among institutions working in the public 
interest, particularly in the fields of sport, physical edu-
cation, general welfare, public health and culture. De 
Lotto is managed by a five-member commission whose 
chairman is appointed by the Minister. The other mem-
bers are designated by the Stichting Aanwending 
Loterijgelden Nederland (Foundation for the use of lot-
tery funds) and by the Nederlands Olympisch 
Comité/Nederlandse Sport Federatie (Netherlands 
Olympic Committee/Netherlands Sports Federation). 
14 Betfair operates within the gaming sector. Its ser-
vices are provided solely via the internet and by 
telephone. From the United Kingdom, it provides the 
recipients of its services with a platform for betting on 
sporting events and horse races, known as a ‘betting 
exchange’, on the basis of British and Maltese licences. 
Betfair has no office or sales outlet in the Netherlands 
15 As Betfair wished actively to offer its services on 
the Netherlands market, it requested the Minister to de-
termine whether it required a licence in order to carry 
on such activities. It also applied to the Minister for a 
licence to organise sports-related prize competitions 
and a totalisator on the outcome of horse races, whether 
or not via the internet. By decision of 29 April 2004, 
the Minister refused those requests. 
16 The objection lodged in respect of that decision was 
dismissed by the Minister on 9 August 2004. In particu-
lar, the Minister took the view that the Wok provides 
for a closed system of licences which does not allow 
for the possibility of licences being granted to provide 
opportunities for participating in games of chance via 
the internet. As Betfair could not obtain a licence for its 
current internet activities under the Wok, it was prohib-
ited from offering those services to recipients 
established in the Netherlands. 
17 Betfair also lodged two objections to the Minister’s 
decisions of 10 December 2004 and 21 June 2005 con-
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cerning the renewal of licences granted to De Lotto and 
to SGR, respectively. 
18 Those objections were dismissed by decisions of the 
Minister dated 17 March and 4 November 2005, re-
spectively. 
19 By judgment of 8 December 2006, the Rechtbank 
’s-Gravenhage (District Court, The Hague) declared 
Betfair’s appeals against the dismissal decisions re-
ferred to above to be unfounded. Betfair subsequently 
appealed against that judgment to the Raad van State 
(Council of State). 
20 In its appeal, Betfair submitted, in essence, that the 
Netherlands authorities were obliged (i) to recognise 
the licence which it held in the United Kingdom, and 
(ii) on the basis of the judgment in Case C ‑260/04 
Commission v Italy [2007] ECR I ‑7083, to respect the 
principle of transparency when granting a licence for 
the provision of games of chance. 
21 The Raad van State took the view that an interpreta-
tion of European Union law was required to enable it to 
determine the dispute before it, and decided to stay the 
proceedings and to refer the following questions to the 
Court of Justice for a preliminary ruling: 
“1) Should Article 49 EC be interpreted as meaning 
that, where a closed licensing system is applied in a 
Member State to the provision of services relating to 
games of chance, the application of that article pre-
cludes the competent authority of that Member State 
from prohibiting a service provider to whom a licence 
has already been granted in another Member State to 
provide those services via the internet from also offer-
ing those services via the internet in the first Member 
State? 
2) Is the interpretation which the Court of Justice has 
given to Article 49 EC, and in particular to the princi-
ple of equality and the obligation of transparency 
arising therefrom, in a number of individual cases con-
cerning concessions applicable to the procedure for the 
granting of a licence to offer services relating to games 
of chance under a statutorily established single-licence 
system? 
3) (a) Under a statutorily established single-licence sys-
tem, can the extension of the licence of the existing 
licence-holder, without potential applicants being given 
an opportunity to compete for that licence, be a suitable 
and proportionate means of meeting the overriding rea-
sons in the public interest which the Court of Justice 
has recognised as justifying restriction of the freedom 
to provide services in respect of games of chance? If 
so, under what conditions? 
(b) Does it make a difference to the answer to Question 
3(a) whether Question 2 is answered in the affirmative 
or the negative?’ 
Consideration of the questions referred 
The first question 
22 By its first question the national court asks, in es-
sence, whether Article 49 EC must be interpreted as 
precluding legislation of a Member State, such as the 
legislation at issue in the main proceedings, under 
which exclusive rights to organise and promote games 
of chance are conferred on a single operator, and which 

prohibits any other operator, including an operator es-
tablished in another Member State, from offering via 
the internet services within the scope of that regime in 
the territory of the first Member State. 
23 Article 49 EC requires the abolition of all re-
strictions on the freedom to provide services, even if 
those restrictions apply without distinction to national 
providers of services and to those from other Member 
States, when they are liable to prohibit, impede or ren-
der less advantageous the activities of a service 
provider established in another Member State where it 
lawfully provides similar services. The freedom to pro-
vide services is for the benefit of both providers and 
recipients of services (Case C-42/07 Liga Portuguesa 
de Futebol Profissional and Bwin International 
[2009] ECR I-0000, paragraph 51 and the case-law cit-
ed). 
24 It is common ground that legislation of a Member 
State such as the legislation at issue in the main pro-
ceedings constitutes a restriction on the freedom to 
provide services enshrined in Article 49 EC (see, to that 
effect, Liga Portuguesa de Futebol Profissional and 
Bwin International, paragraph 52, and Case C-258/08 
Ladbrokes Betting & Gaming and Ladbrokes In-
ternational [2010] ECR I-0000, paragraph 16). 
25 However, it is necessary to assess whether such a 
restriction may be allowed as a derogation expressly 
provided for by Articles 45 EC and 46 EC, applicable 
in this area by virtue of Article 55 EC, or justified, in 
accordance with the case-law of the Court, by overrid-
ing reasons in the public interest (see, to that effect, 
Liga Portuguesa de Futebol Profissional and Bwin 
International, paragraph 55). 
26 Article 46(1) EC allows restrictions justified on 
grounds of public policy, public security or public 
health. A certain number of overriding reasons in the 
public interest which may also justify such restrictions 
have been recognised by the case-law of the Court, in-
cluding, in particular, the objectives of consumer 
protection and the prevention of both fraud and incite-
ment to squander money on gambling, as well as the 
general need to preserve public order (Liga Portu-
guesa de Futebol Profissional and Bwin 
International, paragraph 56). 
27 In that context, moral, religious or cultural factors, 
as well as the morally and financially harmful conse-
quences for the individual and for society associated 
with betting and gaming, may serve to justify a margin 
of discretion for the national authorities, sufficient to 
enable them to determine what is required in order to 
ensure consumer protection and the preservation of 
public order (Case C-243/01 Gambelli and Others 
[2003] ECR I-13031, paragraph 63, and Joined Cas-
es C-338/04, C-359/04 and C-360/04 Placanica and 
Others [2007] ECR I-1891, paragraph 47). 
28 The Member States are free to set the objectives of 
their policy on betting and gambling according to their 
own scale of values and, where appropriate, to define in 
detail the level of protection sought. The restrictive 
measures that they impose must, however, satisfy the 
conditions laid down in the case-law of the Court, in 
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particular as regards their proportionality (see, to that 
effect, Placanica and Others, paragraph 48, and Liga 
Portuguesa de Futebol Profissional and Bwin Inter-
national, paragraph 59). 
29 According to the case-law of the Court, it is for the 
national courts to determine whether Member States’ 
legislation actually serves the objectives which might 
justify it and whether the restrictions it imposes do not 
appear disproportionate in the light of those objectives 
(Gambelli and Others, paragraph 75, and Placanica 
and Others, paragraph 58). 
30 Referring specifically to the judgments in Gambelli 
and Others and Placanica and Others, the national court 
found that the objectives – of ensuring the protection of 
consumers and combating both crime and gambling 
addiction – underpinning the system of exclusive li-
cences provided for by the Wok can be regarded as 
overriding reasons in the public interest within the 
meaning of the case-law of the Court. 
31 The national court also considers that the restrictions 
which result from that system are neither dispropor-
tionate nor applied in a discriminatory way. As regards 
proportionality, specifically, it states that the fact that 
only one operator is licensed simplifies not only the su-
pervision of that operator, thus enabling monitoring of 
the rules associated with licences to be more effective, 
but also prevents strong competition from arising be-
tween licensees and resulting in an increase in 
gambling addiction. The national court adds that no 
distinction is made in the application of the prohibition 
against anyone other than the licensee offering games 
of chance as between undertakings established in the 
Netherlands and those whose seats are in other Member 
States. 
32 The national court’s doubts arise from the fact that, 
in the main proceedings, Betfair claims that it does not 
need to be the holder of a licence issued by the Nether-
lands authorities in order to offer its sports betting 
services via the internet to betters residing in the Neth-
erlands. The Kingdom of the Netherlands is obliged to 
recognise the licences which have been granted to Bet-
fair by other Member States 
33 It should be noted in that regard that the internet 
gaming industry has not been the subject of harmonisa-
tion within the European Union. A Member State is 
therefore entitled to take the view that the mere fact 
that an operator such as Betfair lawfully offers services 
in that sector via the internet in another Member State, 
in which it is established and where it is in principle 
already subject to statutory conditions and controls on 
the part of the competent authorities in that State, can-
not be regarded as amounting to a sufficient assurance 
that national consumers will be protected against the 
risks of fraud and crime, in the light of the difficulties 
liable to be encountered in such a context by the au-
thorities of the Member State of establishment in 
assessing the professional qualities and integrity of op-
erators (see, to that effect, Liga Portuguesa de 
Futebol Profissional and Bwin International, para-
graph 69). 

34 In addition, because of the lack of direct contact be-
tween consumer and operator, games of chance 
accessible via the internet involve different and more 
substantial risks of fraud by operators against consum-
ers compared with the traditional markets for such 
games (Liga Portuguesa de Futebol Profissional and 
Bwin International, paragraph 70). 
35 The fact that an operator who offers games of 
chance via the internet does not pursue an active sales 
policy in the Member State concerned, particularly be-
cause he is not making use of advertising in that State, 
cannot be regarded as running counter to the considera-
tions set out in the two preceding paragraphs. Those 
considerations are based solely on the effects of the 
mere accessibility of games of chance via the internet 
and not on the potentially different consequences of the 
active or passive provision of services by that operator. 
36 It follows that, in the light of the specific features 
associated with the provision of games of chance via 
the internet, the restriction at issue in the main proceed-
ings may be regarded as justified by the objective of 
combating fraud and crime (Liga Portuguesa de 
Futebol Profissional and Bwin International, para-
graph 72). 
37 Therefore, the answer to the first question is that Ar-
ticle 49 EC must be interpreted as not precluding 
legislation of a Member State, such as the legislation at 
issue in the main proceedings, under which exclusive 
rights to organise and promote games of chance are 
conferred on a single operator, and which prohibits any 
other operator, including an operator established in an-
other Member State, from offering via the internet 
services within the scope of that regime in the territory 
of the first Member State. 
 The second and third questions 
38 By its second and third questions, which should be 
examined together, the national court asks whether the 
case-law developed by the Court in relation to the in-
terpretation of Article 49 EC and to the principle of 
equal treatment, and the consequent obligation of 
transparency, in the field of service concessions is ap-
plicable to the procedure for the grant of a licence to a 
single operator in the field of games of chance. Moreo-
ver, it asks whether the renewal of that licence without 
competitive tendering can be a suitable and proportion-
ate means of meeting objectives based on overriding 
reasons in the public interest. 
39 As European Union law now stands, service conces-
sion contracts are not governed by any of the directives 
by which the Union legislature has regulated the field 
of public procurement. However, the public authorities 
concluding them are bound to comply with the funda-
mental rules of the EC Treaty in general, including 
Article 49 EC and, in particular, the principles of equal 
treatment and of non-discrimination on the ground of 
nationality and with the consequent obligation of trans-
parency (see, to that effect, Case C-324/98 Telaustria 
and Telefonadress [2000] ECR I-10745, paragraphs 60 
to 62; Case C-206/08 Eurawasser [2009] ECR I‑0000, 
paragraph 44; and Case C-91/08 Wall [2010] ECR I-
0000, paragraph 33).  
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40 That obligation of transparency applies where the 
service concession in question may be of interest to an 
undertaking located in a Member State other than that 
in which the concession is awarded (see, to that effect, 
Case C-231/03 Coname [2005] ECR I-7287, paragraph 
17, and Wall, paragraph 34). 
41 Without necessarily implying an obligation to 
launch an invitation to tender, that obligation of trans-
parency requires the concession-granting authority to 
ensure, for the benefit of any potential concessionaire, a 
degree of advertising sufficient to enable the service 
concession to be opened up to competition and the im-
partiality of the procurement procedures to be reviewed 
(see, to that effect, Case C-324/07 Coditel Brabant 
[2008] ECR I-8457, paragraph 25, and Wall, paragraph 
36). 
42 It follows both from the order for reference and 
from the wording of the second question put by the na-
tional court that the intervention of the Netherlands 
public authorities that is designed to enable certain 
economic operators to provide services in the field of 
games of chance in the Netherlands is considered by 
that court to be the issue of a single licence. 
43 As indicated at paragraph 10 of the present judg-
ment, the Wok is based on a system of exclusive 
licences under which (i) the organisation or promotion 
of games of chance is prohibited unless an administra-
tive licence for that purpose has been issued, and (ii) 
only one licence is granted by the national authorities 
in respect of each of the games of chance authorised. 
44 The single licence constitutes an intervention by the 
public authorities, the purpose of which is to regulate 
the pursuit of an economic activity which, in the pre-
sent case, is the organisation of games of chance. 
45 The decision granting the licence includes condi-
tions imposed by those authorities relating, inter alia, to 
the maximum number of sports-related prize competi-
tions permitted per year, to the amounts thereof, to the 
distribution of net funds to bodies operating for public 
benefit and to the relevant operator’s own income, in-
asmuch as the latter may keep only the amount of costs 
incurred without making any profit. That operator is 
also authorised to establish a reserve fund every year, 
corresponding to no more than 2.5% of funds obtained 
in the previous calendar year, in order to ensure the 
continuity of his activities. 
46 The fact that the issue of a single licence is not the 
same as a service concession contract does not, in it-
self, justify any failure to have regard to the 
requirements arising from Article 49 EC, in particular 
the principle of equal treatment and the obligation of 
transparency, when granting an administrative licence 
such as that at issue in the main proceedings. 
47 As the Advocate General stated at points 154 and 
155 of his Opinion, the obligation of transparency ap-
pears to be a mandatory prior condition of the right of a 
Member State to award to an operator the exclusive 
right to carry on an economic activity, irrespective of 
the method of selecting that operator. Such an obliga-
tion should apply in the context of a system whereby 
the authorities of a Member State, by virtue of their 

public order powers, grant a licence to a single opera-
tor, because the effects of such a licence on 
undertakings established in other Member States and 
potentially interested in that activity are the same as 
those of a service concession agreement. 
48 As the answer to the first question shows, the Mem-
ber States have sufficient discretion to determine the 
level of protection sought in relation to games of 
chance and, consequently, it is open to them to choose 
a single-operator licensing system, as in the case under-
lying the main proceedings. 
49 Nevertheless, such a system cannot render legiti-
mate discretionary conduct on the part of the national 
authorities which is liable to negate the effectiveness of 
provisions of European Union law, in particular those 
relating to a fundamental freedom such as the freedom 
to provide services. 
50 It has consistently been held that if a prior adminis-
trative authorisation scheme is to be justified even 
though it derogates from a fundamental freedom, it 
must be based on objective, non-discriminatory criteria 
known in advance, in such a way as to circumscribe the 
exercise of the authorities’ discretion so that it is not 
used arbitrarily (Case C-389/05 Commission v France 
[2008] ECR I-5397, paragraph 94, and Case C169/07 
Hartlauer [2009] ECR-1721, paragraph 64). Further-
more, any person affected by a restrictive measure 
based on such a derogation must have a judicial remedy 
available to them (see, to that effect, Case C-205/99 
Analir and Others [2001] ECR I-1271, paragraph 38). 
51 Compliance with the principle of equal treatment 
and with the consequent obligation of transparency 
necessarily means that the objective criteria enabling 
the Member States’ competent authorities’ discretion to 
be circumscribed must be sufficiently advertised. 
52 With regard to the procedure for extending the ex-
clusive licences granted pursuant to the Wok, the 
Netherlands Government explained in its written ob-
servations that licences are always granted on a 
temporary basis, generally for periods of five years. 
That approach is adopted in the interests of continuity, 
with fixed reference dates allowing decisions to be tak-
en as to whether any adjustment of the licence 
conditions may be justified. 
53 It is common ground that, by the decisions of 10 
December 2004 and 21 June 2005, the Minister re-
newed the licence granted to De Lotto for a period of 
five years, and that granted to SGR for a period of three 
years, without any competitive tendering procedure. 
54 In that regard, there is no need to draw a distinction 
according to whether the restrictive effects of a single 
licence arise from the grant of that licence in disregard 
of the requirements set out in paragraph 50 of the pre-
sent judgment or from the renewal of such a licence 
under the same conditions. 
55 A licence renewal procedure, such as that at issue in 
the main proceedings, which does not fulfil those con-
ditions, in principle precludes other operators from 
being able to express their interest in carrying on the 
activity concerned and, as a result, those operators are 
prevented from enjoying their rights under European 

http://www.ippt.eu/
http://www.ip-portal.eu/


 
www.ippt.eu  IPPT20100603, CJEU, Sporting Exchange v Sporttotalisator 

www.ip-portal.eu  Page 6 of 21 

Union law, in particular the freedom to provide ser-
vices that is enshrined in Article 49 EC. 
56 The Netherlands Government observes that the re-
ferring court found that the restrictions resulting from 
the system of granting licences to a single operator are 
justified by overriding reasons in the public interest, 
and that they are appropriate and proportionate. 
57 It should be pointed out, however, that the findings 
of the national court to which the Netherlands Govern-
ment refers relate, in general, to a system of exclusive 
licences as provided for by the Wok and not, specifical-
ly, to the procedure for the renewal of a licence granted 
to an operator who has the exclusive right to organise 
and promote games of chance. 
58 As the Advocate General observed at point 161 of 
his Opinion, it is important to distinguish the effects of 
competition in the market for games of chance, the det-
rimental nature of which may justify a restriction on the 
activity of economic operators, from the effects of a 
call for tenders for the award of the contract in ques-
tion. The detrimental nature of competition in the 
market, that is to say, between several operators author-
ised to operate the same game of chance, arises from 
the fact that those operators would be led to compete 
with each other in inventiveness in making what they 
offer more attractive and, in that way, increasing con-
sumers’ expenditure on gaming and the risks of their 
addiction. On the other hand, such consequences are 
not to be feared at the stage of issuing a licence. 
59 In any event, the restrictions on the fundamental 
freedom enshrined in Article 49 EC which arise specif-
ically from the procedures for the grant of a licence to a 
single operator or for the renewal thereof, such as those 
at issue in the main proceedings, may be regarded as 
being justified if the Member State concerned decides 
to grant a licence to, or renew the licence of, a public 
operator whose management is subject to direct State 
supervision or a private operator whose activities are 
subject to strict control by the public authorities (see, to 
that effect, Case C-124/97 Läärä and Others [1999] 
ECR I-6067, paragraphs 40 and 42, and Liga Portu-
guesa de Futebol Profissional and Bwin International, 
paragraphs 66 and 67) 
60 In such situations, the grant to such an operator of 
exclusive rights to operate games of chance, or the re-
newal of such rights, without any competitive tendering 
procedure would not appear to be disproportionate in 
the light of the objectives pursued by the Wok. 
61 It is for the national court to ascertain whether the 
holders of licences in the Netherlands for the organisa-
tion of games of chance satisfy the conditions set out in 
paragraph 59 of the present judgment. 
62 In the light of the foregoing considerations, the an-
swer to the second and third questions is that Article 49 
EC must be interpreted as meaning that the principle of 
equal treatment and the consequent obligation of trans-
parency are applicable to procedures for the grant of a 
licence to a single operator or for the renewal thereof in 
the field of games of chance, in so far as the operator in 
question is not a public operator whose management is 
subject to direct State supervision or a private operator 

whose activities are subject to strict control by the pub-
lic authorities. 
Costs 
63 Since these proceedings are, for the parties to the 
main proceedings, a step in the action pending before 
the national court, the decision on costs is a matter for 
that court. Costs incurred in submitting observations to 
the Court, other than the costs of those parties, are not 
recoverable. 
On those grounds, the Court (Second Chamber) 
hereby rules: 
1. Article 49 EC must be interpreted as not precluding 
legislation of a Member State, such as the legislation at 
issue in the main proceedings, under which exclusive 
rights to organise and promote games of chance are 
conferred on a single operator, and which prohibits any 
other operator, including an operator established in an-
other Member State, from offering via the internet 
services within the scope of that regime in the territory 
of the first Member State. 
2. Article 49 EC must be interpreted as meaning that 
the principle of equal treatment and the consequent ob-
ligation of transparency are applicable to procedures 
for the grant of a licence to a single operator or for the 
renewal thereof in the field of games of chance, in so 
far as the operator in question is not a public operator 
whose management is subject to direct State supervi-
sion or a private operator whose activities are subject to 
strict control by the public authorities. 
 
 
Opinion of advocate general Bot 
delivered on 17 December 2009 (1) 
Case C-203/08 
The Sporting Exchange Ltd, trading as Betfair 
v 
Minister van Justitie 
CaseC-258/08 
Ladbrokes Betting & Gaming Ltd, 
Ladbrokes International Ltd 
v 
Stichting de Nationale Sporttotalisator 
(References for a preliminary ruling from the the Raad 
van State (Netherlands) and the Hoge Raad der Neder-
landen (Netherlands)) 
“Freedom to provide services – Gambling – Betting 
and lotteries via the internet – Exclusive licensing sys-
tem – Prohibition of the provision of services by an 
undertaking established in another Member State – Re-
striction of the freedom to provide services – 
Justification – Protection of consumers and prevention 
of fraud – Consistent and systematic limitation – Extent 
of review of proportionality – National enforcement 
measure – Principle of mutual recognition – Principle 
of equal treatment and obligation of transparency – 
Application in the gaming sector in the context of a sys-
tem for licensing a single operator – Extension of 
licence without competitive tendering” 
1. The extent to which the powers of the Member 
States in the matter of gambling are curtailed by the 
freedoms of movement has already given rise to a rela-
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tively substantial body of case-law and it continues to 
give rise to numerous references to the Court. (2) 
2. These two references for a preliminary ruling seek to 
determine whether the Netherlands legislation on that 
subject conforms with the EC Treaty rules on the free-
dom to provide services. As the references concern the 
same national provisions and the questions from the 
two referring courts overlap, I have decided to deal 
with them together. 
3. The aim of the Netherlands legislation is to protect 
consumers against addiction to gambling and to combat 
crime. It provides, first, that it is prohibited to organise 
or promote gambling without having obtained a licence 
for that purpose and, second, that only one provider for 
each category of game may receive a licence. 
4. The licence for the organisation of sports bets, the 
lottery and number games was granted to the founda-
tion Stichting de Nationale Sporttotalisator. (3) It was 
extended for five years in December 2004. The licence 
for the organisation of a totalisator on horse races, 
which was granted to a limited company, Scientific 
Games Racing BV, (4) was extended in June 2005. 
5. Case C-203/08 originates in a dispute between The 
Sporting Exchange Ltd, trading as Betfair, (5) estab-
lished in the United Kingdom, and the Minister van 
Justitie (Netherlands Minister of Justice) concerning 
the rejection of the company’s applications for a li-
cence for the organisation of gambling in the 
Netherlands and its actions against the decisions to ex-
tend the licences of De Lotto and SGR. 
6. Case C-258/08 has arisen from actions brought 
against Ladbrokes Betting and Gaming Ltd and Lad-
brokes International Ltd, (6) established in the United 
Kingdom, by De Lotto, seeking to prohibit them from 
offering on their internet site to persons residing in the 
Netherlands forms of gambling for which they hold no 
licence. 
7. These two references for preliminary rulings raise 
the following four questions. 
8. First, can the legislation of a Member State which 
restricts the provision of forms of gambling with the 
object of curbing gambling addiction and preventing 
fraud and which actually attains those objects be 
deemed to pursue those objects in a consistent and sys-
tematic manner where the holder or holders of the 
exclusive right are authorised to make their offer attrac-
tive by introducing new forms of gambling and by 
using advertising? (First question in Case C-258/08). 
9. Second, where a national court has ascertained that 
its national legislation concerning gambling is compat-
ible with Community law, is that court required to 
ascertain whether an enforcement measure aiming to 
secure compliance with that legislation is consistent 
with the principle of proportionality? (Second question, 
(a) and (b), in Case C-258/08). 
10. Third, does the fact that an operator is authorised to 
offer on-line gaming in the territory of a Member State 
in which it is established preclude another Member 
State where gaming is subject to an exclusive rights 
system from prohibiting that operator from providing 
the same gaming services to persons residing in its ter-

ritory? (First question in Case C-203/08 and third ques-
tion in Case C-258/08). 
11. Fourth, under Article 49 EC, do the principle of 
equal treatment and the associated obligation of trans-
parency apply in the gambling sector in relation to a 
system for licensing a single operator? And, if the reply 
is in the affirmative, how far can a single operator’s li-
cence be extended without competitive tendering? 
[Questions 2 and 3(a) and (b) in Case C-203/08]. 
12. Those questions are based on the premise that the 
grant by a Member State of the exclusive right to oper-
ate a form of gambling to a single operator may be 
compatible with Community law. In the present opin-
ion, I shall propose that the Court should confirm that 
premise.  
13. I shall then propose, in reply to the first question, 
that the Court should rule that once the national court 
has found that the legislation of a Member State re-
stricting the provision of forms of gambling in order to 
curb addition to gambling and to prevent fraud actually 
attains those two objectives, that legislation must be 
deemed to pursue those objectives in a consistent and 
systematic manner even if the holder or holders of the 
exclusive right to provide those forms of gambling are 
authorised to make their services attractive by introduc-
ing new games and using advertising.  
14. In reply to the second question, I shall submit that, 
where the national court has found that the restrictions 
imposed by its national legislation conform with the 
Community principle of proportionality, that court is 
not compelled to ascertain and to show, in every partic-
ular case, that a measure simply enforcing that 
legislation is also consistent with that principle where 
that measure is strictly confined to ensuring that the 
legislation in question is applied, without creating any 
additional restriction. I shall also suggest that the fact 
that the measure in question is sought by an operator in 
the context of a dispute between private persons and 
not by official authority has no bearing on the reply to 
that question.  
15. The reply to the third question is to be inferred, 
first, from the judgment in Liga Portuguesa de Futebol 
Profissional and Bwin International, (7) which states 
that the principle of mutual recognition does not apply 
to a licence to offer games on line and, second, from 
the case-law to the effect that a system of exclusive 
rights may be compatible with Community law.  
16. Finally, with regard to the principle of equal treat-
ment and the obligation of transparency, I shall propose 
that the Court should find that they apply to a licensing 
system which is limited to a single operator in the gam-
bling sector. I shall also submit that they preclude the 
extension of a licence without competitive tendering 
unless the omission of a call for tenders is validly justi-
fied on one of the grounds laid down by the Treaty or 
accepted by the case-law, which is a matter to be veri-
fied by the national court.  
I –  The Netherlands law  
17. Under Article 1 of the Law on games of chance 
(Wet op kansspelen) (8) and subject to the provisions 
of its Title Va, the following are prohibited:  
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‘(a) providing an opportunity to compete for prizes if 
the winners are designated by means of any calculation 
of probability over which the participants are generally 
unable to exercise a dominant influence, unless a li-
cence therefor has been granted pursuant to this Law; 
(b) promoting participation either in an opportunity as 
referred to under (a), provided without a licence pursu-
ant to this Law, or in a similar opportunity, provided 
outside the Kingdom in Europe, or to maintain a stock 
of materials intended to publicise or disseminate 
knowledge of such opportunities; 
[…]” 
18. The Netherlands Law goes on to provide that a li-
cence may be granted for different forms of gambling, 
in particular sports-related prize competitions and total-
isators, which are governed by Titles III and IV 
respectively of the abovementioned Law.  
19. ‘Sports-related prize competitions’ are defined as 
competitions for prizes in which participants are re-
quired to guess or predict the outcome of a previously 
announced sporting contest, with the exception of horse 
races. 
20. Under Article 16(1) of the Netherlands Law, the 
competent national authorities may grant a licence to 
organise sports-related prize competitions to a single 
legal person with full legal capacity for a period to be 
determined by them. Article 16(2) provides that the in-
come generated by a prize competition is to be 
allocated, after the deduction of distributed winnings 
and costs, to the causes which the legal person intends 
to serve by the organisation of sports-related prize 
competitions  
21. Persons under 18 years of age are not allowed to 
bet. In addition, under Article 21 of the Netherlands 
Law, a licence is subject to conditions concerning the 
number of competitions to be organised, the method of 
determining substitute results and the list of prizes, the 
management and covering of organisation costs, the 
allocation of earnings, the articles of association and 
regulations of the legal person, the supervision of the 
application of the law by the authorities, and the deliv-
ery of the report to be drawn up each year by the legal 
person concerning its activities and the financial re-
sults, as well as the manner of publication of the report.  
22. Totalisators are governed by Title IV of the Nether-
lands Law. They cover any opportunity offered to bet 
on the results of horse races. All the stakes must be 
shared among the persons who placed a bet on the win-
ner or one of the winners, subject to the deductions 
provided for by the Law.  
23. Under Article 24 of the Netherlands Law, the com-
petent national authorities may grant a licence to 
organise totalisators to a single legal person with full 
legal capacity for a period to be determined by the au-
thorities. 
24. The licence for the organisation of totalisators may 
be subject to conditions concerning the number of 
horse races, the maximum stake per person, the per-
centage retained before distribution among the winners 
and the particular use of that percentage, the supervi-
sion of the application of the Law by the authorities, 

the obligation to prevent or take measures to prevent, 
so far as possible, unauthorised betting or the use of 
intermediaries at venues where horse races take place.  
25. It is clear from the documents in the file, in particu-
lar the observations of the Netherlands Government, 
that licences are granted in principle for a period of five 
years. 
26. The licences contain detailed provisions concerning 
the arrangements for organising the games to which 
they relate. A licence may be withdrawn before the ex-
piry date if the licence-holder fails to comply with 
those conditions.  
27. The licence for organising sports-related prize 
competitions has been held by De Lotto since 1961. It 
also holds a licence for organising the instant lottery, 
the lottery and numbers games. 
28. De Lotto is a foundation and is non-profit-making. 
The entire net profits are paid to the beneficiaries for 
the benefit of sport, physical education, social welfare, 
public health and culture. 
29. De Lotto’s licence for organising sports-related 
prize competitions, the lottery and numbers games was 
extended for a period of five years, from 12 December 
2004 to 11 December 2009, by decision of 10 Decem-
ber 2004. 
30. The licence relating to totalisators has been held by 
SGR since 1998. Unlike De Lotto, SGR is profit-
making. (9) 
31. That licence was extended for a period of five years 
by decision of 21 June 2005. 
II –  Facts and questions referred  
A –    Case C-258/08 
32. Ladbrokes organises betting on sports events, in 
particular fixed-odds betting. It offers several forms of 
gaming on its internet site (www.ladbrokes.com), 
mainly connected with sport. It also offers the possibil-
ity of participating by telephone in the betting activities 
which it organises.  
33. Ladbrokes offered those forms of gaming on line to 
persons residing in the Netherlands.  
34. As De Lotto took the view that Ladbrokes’ conduct 
was contrary to Netherlands law and caused damage to 
De Lotto, it brought an action against Ladbrokes before 
the Rechtbank Arnhem (Netherlands). In particular, it 
sought an order requiring Ladbrokes to prevent Nether-
lands residents from participating in the games which it 
offers by internet, telephone or any other means, direct-
ly or through an intermediary. De Lotto also asked the 
court to prohibit Ladbrokes from offering its games on 
an internet site bearing a Netherlands address (in this 
case, www.ladbrokes.nl). 
35. By judgment of 31 August 2005, the court allowed 
De Lotto’s claim and ordered Ladbrokes, on pain of a 
periodic penalty, to put in place measures blocking ac-
cess to its games via the internet and by means of a free 
telephone number. 
36. Ladbrokes appealed to the Gerechtshof te Arnhem 
(Netherlands), which upheld the first instance decision 
by judgment of 17 October 2006. 
37. The appeal court found that Ladbrokes had contra-
vened the provisions of Article 1 of the Netherlands 
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Law. The court dismissed as unfounded Ladbrokes’ 
argument that the national court should determine 
whether the restrictions actually imposed on Lad-
brokes, subject to the periodic penalty, were necessary 
and proportionate in the light of the aims of the Nether-
lands Law. The court also considered that the 
Netherlands Law genuinely contributes, in view of its 
provisions and the rules for its application, to the at-
tainment of those aims, namely curbing addiction to 
gambling and preventing fraud. The court dismissed as 
irrelevant Ladbrokes’ argument that it is authorised to 
organise gambling in the United Kingdom. Finally, the 
court pointed out that the Netherlands Law is not dis-
criminatory in so far as, first, the prohibition in Article 
1 applies without differentiation to all undertakings, 
whether of Netherlands or foreign origin, and, second-
ly, legal persons established in other Member States 
can obtain a licence. 
38. Ladbrokes appealed in cassation against that judg-
ment to the Hoge Raad der Nederlanden (Netherlands). 
39. In view of the submissions put forward in that ap-
peal, the Hoge Raad der Nederlanden decided to stay 
judgment and to refer the following questions to the 
Court for a preliminary ruling: 
‘(1) Does a restrictive national gaming policy which is 
aimed at channelling the propensity to gamble and 
which in fact contributes to the achievement of the ob-
jectives pursued by the national legislation in question, 
namely the curbing of gambling addiction and the pre-
vention of fraud, inasmuch as, by reason of the 
regulated offer of games of chance, participation in 
gambling activities occurs on a (much) more limited 
scale than would be the case if there were no national 
regulatory system, satisfy the condition set out in the 
case-law of the Court of Justice of the European Com-
munities, particularly in the judgment in Case C-243/01 
Gambelli and Others [2003] ECR I-13031, that such 
restrictions must limit betting activities in a consistent 
and systematic manner, even where the licence holder/s 
is/are permitted to make the games of chance which 
they offer attractive by introducing new games, to bring 
the games which they offer to the notice of a wide pub-
lic by means of advertising and thereby to keep 
(potential) gamblers away from the unlawful offer of 
games of chance (see Joined Cases C-338/04, C-359/04 
and C-360/04 Placanica and Others [2007] ECR I-
1891, paragraph 55, in fine)? 
(2a) Assuming that national legislation governing gam-
ing policy is compatible with Article 49 EC, is it for the 
national courts to determine, on every occasion on 
which they apply that legislation in practice in an actual 
case, whether the measure to be imposed, such as an 
order that a particular website be made inaccessible to 
residents of the Member State concerned by means of 
software designed for that purpose, in order to prevent 
them from participating in the games of chance offered 
thereon, in itself and as such satisfies the condition, in 
the specific circumstances of the case, that it should 
actually serve the objectives which might justify the 
national legislation in question, and whether the re-
striction resulting from that legislation and its 

application on the freedom to provide services is not 
disproportionate in the light of those objectives? 
(2b) In answering Question 2a, does it make any differ-
ence if the measure to be implemented is not ordered 
and imposed in the context of the application of the na-
tional legislation by the authorities, but in the context 
of a civil action in which an organiser of games of 
chance operating with the required licence requests im-
position of the measure on the ground that an unlawful 
act has been committed in regard to it under civil law, 
inasmuch as the opposing party contravened the na-
tional legislation in question, thereby gaining an unfair 
advantage over the party operating with the required 
licence? 
(3) Should Article 49 EC be interpreted in such a way 
that the application of that article results in the compe-
tent authority of a Member State being unable, on the 
basis of the closed licensing system that exists in that 
State for the provision of gaming services, to prohibit a 
service provider which has already been granted a li-
cence in another Member State for the online provision 
of such services from also offering those services 
online in the first Member State?’ 
 
B –    Case C-203/08 
40. Betfair facilitates the reciprocal negotiation and 
placing, directly or via the internet, of bets on sports 
events, in particular horse races. It has stated that it 
holds licences in the United Kingdom and several other 
States to provide such services. 
41. It wished to be able to offer such services on the 
Netherlands market.  
42. For that purpose, it applied to the Minister van 
Justitie for a licence to organise, whether or not via the 
internet, sports-related prize competitions and totalisa-
tors on the results of horse races. The Minister refused 
the applications and rejected Betfair’s objection to the 
refusal. Betfair brought an action before the Rechtbank 
’s-Gravenhage (Netherlands).  
43. Betfair also lodged an objection to the decision of 
10 December 2004 extending De Lotto’s licence relat-
ing to the organisation of sports-related prize 
competitions, the lottery and numbers games and also 
to the decision of 21 June 2005 extending SGR’s li-
cence relating to totalisators on the results of horse 
races. 
44. The Minister van Justitie dismissed the objections 
as unfounded. Betfair also brought an action against the 
rejection decisions before the Rechtbank ’s-
Gravenhage. 
45. By judgment of 8 December 2006, the Rechtbank 
’s-Gravenhage dismissed Betfair’s actions as unfound-
ed. Betfair appealed to the Raad van State 
(Netherlands).  
46. In view of Betfair’s submissions, the Raad van 
State decided to stay judgment and to refer the follow-
ing questions to the Court for a preliminary ruling: 
“(1)  Should Article 49 EC be interpreted as meaning 
that, where a closed licensing system is applied in a 
Member State to the provision of services relating to 
games of chance, the application of that article pre-
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cludes the competent authority of that Member State 
from prohibiting a service provider to whom a licence 
has already been granted in another Member State to 
provide those services via the internet from also offer-
ing those services via the internet in the first Member 
State? 
(2) Is the interpretation which the Court of Justice has 
given to Article 49 EC, and in particular to the princi-
ple of equality and the duty of transparency arising 
therefrom, in a number of individual cases concerning 
concessions applicable to the procedure for the granting 
of a licence to offer services relating to games of 
chance under a statutorily established single-licence 
system? 
(3)(a) Under a statutorily established single-licence sys-
tem, can the extension of the licence of the existing 
licence-holder, without potential applicants being given 
an opportunity to compete for that licence, be a suitable 
and proportionate means of meeting the imperative re-
quirements in the public interest which the Court of 
Justice has recognised as justifying restriction of the 
freedom to provide services in respect of games of 
chance? If so, under what conditions? 
(b) Does it make a difference to the answer to Question 
3(a) whether Question 2 is answered in the affirmative 
or the negative” 
III –  Assessment 
47. Before examining the various questions raised in 
the present cases, I think the following observations are 
called for with regard to the premises on which the 
questions referred by the Netherlands courts are based.  
48. To begin with, it is indeed by the yardstick of Arti-
cle 49 EC that the conformity of the Netherlands 
legislation must be examined. 
49. First, gambling constitutes an economic activity 
within the meaning of Article 2 EC (10) and is regarded 
as a supply of services. The economic operators who 
provide them may therefore avail themselves of Arti-
cles 43 and 49 EC. (11) Legislation of a Member State 
which restricts the right to provide gambling services in 
the territory of that State may therefore constitute a re-
striction on the freedom of establishment and on the 
freedom to provide services, such restrictions being 
prohibited by those provisions. (12) In addition, gam-
bling has not so far been the subject of any regulatory 
or harmonization measure at Community level.  
50. Furthermore, it is clear from the factual context of 
the two cases under consideration that Betfair in Case 
C-203/08, and Ladbrokes in Case C-258/08, wish to 
provide gambling services for persons residing in the 
Netherlands without establishing themselves there, but 
from the United Kingdom by the internet or by tele-
phone. Consequently those companies can only avail 
themselves of the Treaty provisions relating to the free-
dom to provide services. 
51. Second, the referring courts are also justified in tak-
ing the view that, in so far as their national legislation 
provides that the right to offer gambling services to 
persons residing in Netherlands territory is open to a 
single operator with an exclusive right, that legislation 
may be compatible with Community law.  

52. Therefore it is common ground, first, that the Neth-
erlands legislation which has the object and effect of 
preventing service providers such as Betfair and Lad-
brokes, established in the United Kingdom, from 
offering their games to persons residing in Netherlands 
territory and thereby preventing the latter from having 
access to those services, is a restriction on freedom to 
provide services within the meaning of Article 49 EC.  
53. Next, the Court has also consistently held that the 
Member States may restrict the organisation and ex-
ploitation of gaming in their territory in order to protect 
consumers from excessive expenditure on gaming and 
to preserve public order by reason of the risk of fraud 
created by the considerable amounts yielded by gam-
ing. (13) 
54. However, in order for the national legislation 
adopted for that purpose to conform with Community 
law, it must be applied in a non-discriminatory manner, 
it must be suitable for securing the attainment of the 
objective which it pursues and it must be proportionate, 
that is to say, it must not go beyond what is necessary 
in order to attain that objective. (14) 
55. When reviewing compliance with those conditions, 
the Court has held that a Member State may legitimate-
ly grant a single operator the right to operate betting 
and gaming. (15) According to the Court, the grant of 
an exclusive right to a single operator, if that operator 
acts under State control and in conformity with its own 
objects, has the advantage of confining the desire to 
gamble and the exploitation of gambling within con-
trolled channels, of preventing the risk of fraud or 
crime in the context of such exploitation, and of using 
the resulting profits for public interest purposes. (16) 
56. The choice between a system of an exclusive right 
granted to a single operator rather than to several op-
erators whose activities are strictly limited is a matter 
to be assessed by the Member States. (17) On that 
point, the mere fact that a Member State has opted for a 
system of protection which differs from that adopted by 
another Member State cannot affect the assessment of 
the need for, and proportionality of, the provisions en-
acted to that end. Those provisions must be assessed 
solely by reference to the objectives pursued by the 
competent authorities of the Member State concerned 
and the degree of protection which they seek to ensure. 
(18) 
57. In my opinion, the abovementioned judgments mer-
it full approval. As the referring court in Case C-203/08 
correctly observes, licensing a single service provider 
not only simplifies the monitoring of that service pro-
vider and the monitoring of compliance with the rules 
associated with the licence, but also precludes competi-
tion among licence-holders for the same type of 
gaming, which would lead to the increased provision of 
services and to increased advertising. 
58. The right of the Member States to opt for a system 
in which an exclusive right is granted to a single opera-
tor should also be maintained, in my view, because in 
the Community legal order competition is not an end in 
itself. It is a means of attaining the objectives pursued 
by the Community, as set out in Article 2 EC. Free 
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competition promotes the harmonious development of 
economic activities and employment and thereby raises 
the standard of living of the citizens of the European 
Union because, where competition is fair, it ensures 
technological progress and improves the qualities of a 
service or a product, while guaranteeing the reduction 
of costs. It is thus to the advantage of consumers be-
cause they can have the benefit of better-quality 
products or services at a better price.  
59. However, there are no such advantages in the area 
of gambling. Gambling can continue to function only if 
the very great majority of players lose more than they 
win. The very principle of that activity, in which the 
expectation of profit derives from the power of dreams, 
holds out the illusion of potential enrichment but leads 
to the impoverishment of those who indulge in it. 
Competition between service providers for the same 
type of game, which would be bound to lead them to 
offer consumers ever more attractive games in order to 
make the greatest profits, is likely to push households 
to spend more than their available resources for leisure 
purposes and even induce a real addiction to gaming. It 
could even be argued that purely economic logic would 
lead by nature to that attitude. Consequently this would 
be very far from the aims of Article 2 EC.  
60. The Court’s interpretation of the scope of the free-
doms of movement in the sphere of gambling should 
not therefore lead to requiring the Member State to 
open the market in that field because it is not a source 
of progress and development; they should be left to 
take and to accept their responsibilities. 
61. What I have said does not seek to call into question 
the case-law which states that the organisation and ex-
ploitation of gambling constitutes an economic activity 
or to question the right of operators to exercise the 
freedoms of movement. That case-law is called for in 
order that the exercise by the Member States of their 
powers in that area, as in other areas of reserved com-
petence, may be examined as to whether it is consistent 
with their Community obligations.  
62. I merely wish to say that, because of the particular 
nature of gambling, a Member State should be required 
to open a specific form of gambling to free competition 
only if that State chooses to make that form of gam-
bling a normal or ordinary economic activity in which 
the primary object is to make the maximum profit.  
63. The questions referred in the present cases raise 
four issues which I shall examine in succession. They 
relate, first, to the consistency of a national law aiming 
to protect consumers against addiction to gambling and 
to prevent fraud when the holder of the exclusive right 
is authorised to introduce new games and to advertise 
(first question in Case C-258/08), second, to the extent 
of the review of proportionality which the national 
court is required to carry out when determining whether 
its national law is compatible with Community law 
(second question, (a) and (b), in Case C-258/08), third, 
to the application of the principle of mutual recognition 
to a licence for offering games on the internet (first 
question in Case C-203/08 and third question in Case 
C-258/08) and, fourth, the application of the principle 

of equal treatment and the obligation of transparency to 
the situation where a licence is granted to a single oper-
ator and where that licence is extended (second 
question and third question, (a) and (b), in Case C-
203/08). 
A –    Consistency of a national law aiming to pro-
tect consumers and to prevent fraud where that law 
permits the creation of new games and the use of 
advertising (first question in Case C-258/08) 
64. In essence, the first question from the referring 
court seeks to establish whether a national law which 
restricts the provision of gaming with the aim of curb-
ing addiction to gaming and preventing fraud, and 
which actually contributes to the attainment of those 
objectives, can be deemed to pursue those objectives in 
a consistent and systematic manner where the holder or 
holders of the exclusive right are authorised to make 
their offer attractive by introducing new games and by 
using advertising. 
65. That question has been raised by reason of the posi-
tion adopted by the Court in Gambelli and Others and 
Placanica and Others. In the former case, the Court 
found that the legislation of a Member State which re-
stricts the organisation and operation of betting on 
sports events in order to protect consumers against ex-
cessive inducement to participate in gaming, when in 
actual fact the authorities of that Member State induce 
and encourage consumers to do so to the financial ben-
efit of the public purse, does not pursue that objective 
in a consistent and systematic manner and is therefore 
contrary to Community law. (19) 
66. In Placanica and Others, the Court observed that, if 
the betting and gaming legislation of a Member State 
aims to channel those activities into controllable sys-
tems in order to prevent their being used for criminal 
purposes, the authorised operators must constitute a re-
liable, but at the same time attractive, alternative to a 
prohibited activity, which may as such necessitate the 
offer of an extensive range of games, advertising on a 
certain scale and the use of new distribution techniques. 
(20) 
67. The referring court wishes to know how those two 
judgments can be reconciled in relation to its national 
law in so far as it aims, let me repeat, both to protect 
consumer against excessive inducement to gaming and 
to prevent fraud. 
68. I think the national court’s assessment in the order 
for reference, repeated in the wording of the question 
referred, that the legislation concerned actually con-
tributes to the attainment of those two objectives 
clearly permits that question to be answered in the af-
firmative. My position is based on the following 
grounds. 
69. As I have already said, the conformity with Com-
munity law of a Member State’s legislation restricting 
the exercise of a freedom of movement depends, in par-
ticular, on its suitability for attaining the objective 
which it pursues. According to the case-law, it must 
pursue that objective in a consistent and systematic 
manner. (21) 
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70. That requirement is logical. A measure restricting a 
freedom of movement which does not pursue its under-
lying objective in a consistent and systematic manner 
is, for that reason, unsuitable for attaining that objec-
tive. Therefore the objective relied upon in support of 
that legislation cannot justify the restriction of a fun-
damental freedom provided for by Community law 
because that objective cannot be attained in any case. In 
other words, the ground relied upon, in such a situation, 
may be regarded as a mere pretext. 
71. Accordingly the Court recently held that the legisla-
tion of a Member State was inconsistent in prohibiting 
advertising for medical and surgical treatments provid-
ed by private health care establishments on national 
television networks while at the same time permitting 
such advertisements, subject to certain conditions, on 
local television networks. (22) The same applied to the 
legislation of a Member State whereby the opening of 
an out-patient dental clinic was subject to authorisation, 
conditional on the existence of a need for the services 
offered, whereas the establishment of a group practice 
providing the same services was not subject to that 
condition. (23) 
72. Gambelli and Others fits perfectly within that case-
law, even though the inconsistency found by the Court 
in that case is not in the provisions of the legislation 
itself, but in its specific application by the national au-
thorities. It is clear from Gambelli and Others that a 
Member State cannot legitimately bring in legislation 
restricting gaming with the sole object of protecting 
consumers against the risks of excessive expenditure 
when, in reality, it has a policy which is a strong in-
ducement to those same consumers to participate in 
gaming. 
73. In all those different situations, the national law in 
question thus proves to be unsuitable for attaining the 
aim which it pursues because either it is defective in 
principle or its specific application is contrary to that 
aim. 
74. The situation is different in the present cases. Un-
like the situation in Gambelli and Others, the 
Netherlands Law does not aim only to protect consum-
ers against addiction to gambling, but also has the 
object of preventing fraud. In accordance with the case-
law, the suitability of that legislation for attaining those 
two objects must be assessed by reference to both of 
them together. (24) 
75. It follows that, when considering whether the Neth-
erlands Law conforms with Community law, the 
conduct of the holders of exclusive rights to operate 
games must be assessed not only by reference to the 
aim of protecting consumers against an addiction to 
gaming, but also taking into account the aim of pre-
venting fraud 
76. We have seen that in Placanica and Others the 
Court accepted that the latter aim could make it neces-
sary for authorised operators to offer an extensive range 
of games, to advertise on a certain scale and to use new 
games in order to provide an attractive alternative to 
clandestine and prohibited gaming. That position must 
be approved. The channelling of players into a legal 

system of gaming requires that system to be sufficiently 
attractive to satisfy the gaming wishes of the greatest 
number in order to prevent them from turning to unau-
thorised systems or encouraging their development.  
77. Consequently the fact that the holders of exclusive 
rights to operate gaming in the Netherlands are author-
ised to make their offers attractive by creating new 
games and advertising is not, as such, inconsistent with 
the aims of the Netherlands legislation taken as a 
whole, because that standpoint contributes perfectly to 
the prevention of fraud.  
78. However, in so far as the Netherlands legislation 
also aims to protect consumers against an addiction to 
gaming, the creation of new games and advertising 
must be strictly controlled by the Member State and 
limited so that they are also compatible with the pursuit 
of that aim. Accordingly, the reconciliation of the two 
aims pursued by the Netherlands legislation requires 
that the services offered by the holders of exclusive 
rights and advertising for authorised games be suffi-
cient to induce consumers to remain within the legal 
gaming system without constituting an inducement to 
excessive gaming, which would lead consumers, or at 
least, the weakest among them, to spend more than the 
share of their income available for leisure pursuits. 
79. It is quite clear that the exact balance to be struck 
between those two objectives is difficult to find. This 
begins with a complex evaluation of the foreseeable 
risks and the consequences of the games offered in the 
Member State concerned and the advertising for them. 
That is why the assessment of whether the legislation 
of a Member State, such as the Netherlands Law, 
achieves that balance and can therefore be regarded as 
pursuing the abovementioned objectives in a consistent 
and systematic manner must obey the principles set out 
below. 
80. First, as the referring court observes, since such as-
sessments represent a serious difficulty, Member States 
must be allowed a broad discretion. Furthermore, this 
fits in with the case-law concerning gaming, according 
to which Member States must be allowed a sufficient 
margin of discretion to determine the requirements en-
tailed by the protection of players and, more generally, 
taking account of the social and cultural characteristics 
of each Member State and the preservation of public 
order. (25) 
81. Second, it must be left to the national courts to de-
termine whether the national legislation in question is 
suitable for attaining the objectives which it pursues as 
the national courts are the best placed to assess the spe-
cific rules applying that legislation and its actual 
effects. (26) 
82. It follows that the the national legislation in ques-
tion must be deemed suitable for attaining the 
objectives which it pursues if the national court states, 
as is the case here, that that legislation does indeed con-
tribute to the attainment of those objectives. Such a 
finding implies that the court finds that the offer of au-
thorised games and advertising does not constitute an 
inducement to consumers to play which is excessive 
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and which, in reality, leads to getting into debt or ad-
diction. 
83. The Commission, in its written observations, does 
not entirely share that view. In particular, it questions 
whether the Netherlands legislation concerned can be 
justified by the aim of preventing fraud. The Commis-
sion refers to the case-law to the effect that the burden 
of proof rests with the Member State whose law re-
stricts a freedom of movement. (27) The Commission 
submits that that case-law can be applied perfectly well 
in the gaming sector, as shown by the judgment in 
Lindman. (28) 
84. The Commission observes that the order for refer-
ence contains nothing to indicate that clandestine 
gaming is a serious problem in the Netherlands. The 
Commission adds that, in the case which led to the 
judgment in Placanica and Others, the Italian Govern-
ment cited facts showing that clandestine gaming and 
betting were a serious problem in Italy.  
85. I do not share the Commission’s doubts as to 
whether the Netherlands Government can justify its 
legislation with the prevention of fraud.  
86. It is true that, in accordance with the case-law, it is 
incumbent upon a Member State whose legislation re-
stricts a freedom of movement to show that such 
restriction is necessary and proportionate. However, the 
extent of that obligation must be assessed by reference 
to the interest which the law in question aims to pro-
tect.  
87. Accordingly, where it is a question of protecting 
human health, it is accepted that a Member State may 
adopt legislation restricting a freedom of movement 
without having to wait until the reality of the risk be-
comes fully apparent. (29) It is sufficient if the risk to 
health is a potential one. In my opinion, the same must 
apply in relation to the protection of society against the 
risk of a serious disruption of public order. 
88. With regard to gaming, a Member State has a right 
to find that its people have a liking for gaming and, if it 
is not provided for in a legal system, they will seek sat-
isfaction through clandestine channels. Furthermore, 
the size of the amounts which such activity generates 
may give rise to a legitimate fear that clandestine net-
works will develop and cause serious disruption of 
public order. 
89. On that point, the Court has found that lotteries or-
ganised on a large scale, (30) gaming machines, (31) 
betting on sporting events (32) and casino gambling 
and games (33) are likely to create a high risk of crime 
and fraud because of the considerable sums involved.  
90. A Member State may also legitimately take the 
view that the liking among some of its population for 
gaming and the risks arising from the fact that such ac-
tivity is not confined within a controlled channel are 
made greater by modern means of communication, par-
ticularly the internet, which enables those able to use it 
to have access to a considerable number of on-line 
games. The potential dangers of those games were 
clearly recognised by the Court in Liga Portuguesa de 
Futebol Profissional and Bwin International, cited 
above, where the Court observed that, because of the 

lack of direct contact between consumer and operator, 
games accessible via the internet involve different and 
more substantial risks of fraud by operators on con-
sumers than the traditional markets for such games. 
(34) 
91. We have also seen that the Member States have a 
sufficient discretion to determine the requirements en-
tailed by the protection of players and of the social 
order, in line with their own particular social and cul-
tural characteristics.  
92. Taking account of those considerations and the 
abovementioned case-law, I do not think that the de-
fence of the fundamental freedoms of movement 
justifies expecting the Member States to wait until ac-
tual networks of clandestine gaming develop in their 
territory before taking measures to limit that activity 
and to prevent such practices. A Member State has the 
right to invoke the risk of fraud associated with gaming 
as the basis for legislation restricting that activity, 
without being required to show that fraud is actually 
being committed in its territory. 
93. In other words, a Member State is justified in taking 
restrictive measures for the purpose of counteracting 
fraud in the gaming sector by way of prevention.  
94. I therefore propose that the Court’s reply should be 
that legislation of a Member State restricting the offer 
of gambling games in order to curb the addiction to 
gaming and to prevent fraud, whereby the holder or 
holders of the exclusive right is or are authorised to 
make their offer attractive by introducing new games 
and by using advertising, must be deemed to pursue 
those objectives in a consistent and systematic manner 
if, according to the assessment carried out by the na-
tional court, that law, in the light of its content and how 
it is applied, actually contributes to the attainment of 
those two objectives. 
B –    Scope of the review of conformity of national 
law (Case C-258/08). 
95. At paragraph 75 of Gambelli and Others the Court 
observed that it is for the national court to determine 
whether the national legislation, taking account of the 
detailed rules for its application, actually serves the 
aims which might justify it, and whether the restrictions 
it imposes appear disproportionate in the light of those 
aims. The Hoge Raad der Nederlanden is uncertain as 
to the  
96. Question 2(a) from the referring court is therefore 
whether the national court, after finding that its legisla-
tion is compatible with Article 49 EC, must also 
determine, on every occasion on which it applies that 
legislation in an actual case, whether the measure 
which is intended to secure compliance with it, such as 
an order requiring an operator to make its internet gam-
ing site inaccessible to residents in national territory, is 
suitable for attaining the objectives pursued by that law 
and is proportionate.  
97. In addition, question 2(b) asks whether the reply to 
question 2(a) would be different if the measure to be 
taken is sought in a civil action brought by the operator 
holding the exclusive right to operate games and not by 
the authorities. 
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98. Those questions arise from Ladbrokes’ arguments 
in the context of its appeal to the referring court in Case 
C-258/08, to the effect that the condition laid down at 
paragraph 75 of Gambelli and Others should have been 
specifically considered by the trial court in relation to 
the injunction sought by De Lotto. According to Lad-
brokes, the national court ought, in making that 
assessment, also to have taken into account the fact that 
it, Ladbrokes, was authorised to offer games on the in-
ternet in the United Kingdom. 
99. I do not think that the trial court before which De 
Lotto brought its action was required to verify and to 
show that a mere enforcement measure, such as the in-
junction issued against Ladbrokes, was suitable for 
attaining the aims of the Netherlands Law or that it was 
proportionate. I also submit that this reply to the ques-
tion does not depend on the fact that the injunction was 
sought and granted in the context of a private action 
and not upon application by the national authorities.  
100. My conclusions are based on the scope of the na-
tional court’s review of conformity with the principle 
of proportionality as required in the case-law and at 
paragraph 75 of Gambelli and Others in particular, and 
also on the terms and effects of the injunction issued 
against Ladbrokes. 
101. In accordance with the case-law, where a Member 
State, in exercising its own powers, restricts a freedom 
of movement in order to protect an interest referred to 
in the Treaty or regarded as legitimate by the case-law, 
it must able to show that the restriction which it impos-
es is suitable for effective protection of that legitimate 
interest and that it is proportionate to that aim. 
102. The condition concerning suitability determines 
whether that Member State may invoke the legitimate 
interest stated to be the basis of the restriction. The aim 
of the condition concerning proportionality, in the strict 
sense, is to limit the restriction to what is necessary for 
the protection of that interest. Those two conditions 
must be fulfilled because the Member States must exer-
cise their powers in conformity with the commitments 
they undertook in the framework of the Treaty and, in 
particular, the fundamental freedoms of movement. 
Where a Member State restricts one of those freedoms, 
those conditions enable a fair balance to be struck be-
tween what is required for the protection of the interest 
in question and the fundamental freedom concerned. 
103. At this stage of my assessment it may therefore be 
deduced that the effect of the existence of a restriction 
of a freedom of movement is that as any measure of a 
Member State acting under its own powers must com-
ply with the two conditions mentioned above, namely 
the Community principle of proportionality in the 
broad sense. (35) If there is no restriction, such a prin-
ciple is not applicable and measures of domestic law 
must be reviewed in the light of the general principles 
of national law only. (36) 
104. The case-law has explained the scope of the re-
view of proportionality which is to be carried out by the 
national court. First, it must examine in turn each of the 
restrictions imposed by its domestic law. (37) Thus, 
with regard to the Italian legislation at issue in Placani-

ca and Others, that obligation led the national court to 
consider in turn whether it was justified to require op-
erators to obtain a licence, to examine the procedure for 
granting licences and, in particular, the exclusion of 
companies whose individual shareholders were not 
identifiable at any given moment, the obligation to ob-
tain an administrative authorisation and, finally, the 
criminal penalties to defer offences under that law. 
105. Secondly, the national court must carry out a dual 
examination. In the first place, it must examine the con-
tent of the legislation as written. A law restricting a 
freedom of movement cannot be compatible with 
Community law if, as worded by the national legisla-
ture, it is discriminatory or unsuitable for attaining its 
aims or, again, if it is disproportionate. 
106. However, that abstract examination is not enough. 
The national court must, in the second place, also as-
sess the conditions in which its national law is actually 
applied. Therefore the national court must ascertain that 
the legislation in question, when implemented by the 
competent authorities and, where relevant, by economic 
entities, is applied without discrimination, in conformi-
ty with its objectives and in a proportionate manner. 
(38) 
107. This review of the application of the law in ques-
tion is logically necessary in order to ensure that the 
restriction of the freedom of movement is genuinely 
justified by the defence of the legitimate interest in-
voked in support of that restriction. Therefore, in 
accordance with paragraph 69 of Gambelli and Others, 
if the authorities of a Member State in fact induce and 
encourage consumers to participate in gaming to the 
financial benefit of the public purse, that State cannot 
invoke public order concerns relating to the need to re-
duce opportunities for gaming in order to justify the 
restrictions laid down by its national law.  
108. In the main proceedings, the referring court stated 
that, after carrying out such reviews, the trial court had 
found that the Netherlands Law was compatible with 
Article 49 EC. As we have already seen, that assess-
ment is a matter for the national court.  
109. Therefore, in the further discussion of the question 
under consideration, it is necessary to proceed from the 
premiss that that assessment is well founded, without 
prejudging, at this stage, the conclusions that should be 
drawn from the Court’s reply to the fourth question, 
which concerns the implications, in this dispute, of the 
principle of equal treatment and the obligation of trans-
parency arising from Article 49 EC. 
110. The question that arises is therefore whether, after 
ascertaining, in accordance with the Court’s case-law, 
that the Netherlands Law is compatible with Article 49 
EC, the national court must also consider whether, and 
show that, the injunction requiring Ladbrokes to pro-
hibit access to its internet site by persons residing in the 
Netherlands is suitable for attaining the aims of that 
Law and is proportionate to those aims. 
111. I do not think that the national court is required to 
carry out such an examination because the injunction is 
strictly limited to ensuring the application of Article 
1(a) of the Netherlands Law, which prohibits any unau-
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thorised person from offering gaming in the Nether-
lands. The injunction does not in itself create any 
restriction of the freedom to provide services which is 
not already laid down by that provision. The only ob-
ject and effect of the injunction is to ensure that the 
provision is applied.  
112. Consequently it is unnecessary for the national 
court to determine whether, and to show that, the en-
forcement measure in question is compatible with the 
Community principle of proportionality in the circum-
stances of the case before that court and, in particular, 
with regard to the operator to whom that measure must 
be applied. The national court’s finding that the Nether-
lands Law is compatible with Article 49 EC must 
extend logically to all measures which are strictly lim-
ited to ensuring that it is applied, whichever operator 
may be concerned and whatever the context of the dis-
pute in which enforcement is sought.  
113. To show that such examination is unnecessary, it 
is sufficient to note that, if Ladbrokes’ argument is ac-
cepted, it would mean that the injunction at issue may 
have to be set aside, which would render the Nether-
lands Law ineffective as against Ladbrokes, although it 
has been ascertained that the restriction in that Law is 
compatible with Community law. In other words, Lad-
brokes’ argument in reality questions whether it is 
compatible. 
114. Those considerations also justify my conclusion 
that that assessment cannot depend on whether the en-
forcement measure at issue is sought by the authorities 
or, as in the present case, in litigation between private 
persons, by the operator holding the licence to operate 
gaming in the Member State concerned.  
115. What is important is that, the national law restrict-
ing a freedom of movement which is just being applied 
by the measure at issue is compatible with Community 
law. Where that condition has been verified in accord-
ance with the Court’s case-law, the Member State’s 
choice of measures limited to ensuring strictly the ap-
plication of that law is a matter for its own discretion. It 
is therefore free to decide whether such measures can 
be taken only on request by the public authority or up-
on application by a private person in litigation between 
private persons, as in the present case.  
116. I therefore propose that the Court’s reply to ques-
tion 2(a) and (b) from the Hoge Raad der Nederlanden 
should be as follows. First, the national court, after 
finding that its legislation is compatible with Article 49 
EC, is not required to determine, on every occasion on 
which that legislation is applied, whether a measure in-
tended to ensure compliance with that legislation, such 
as an order that an operator make its internet site offer-
ing gaming inaccessible to persons residing in national 
territory, is suitable for attaining the aims of that legis-
lation and is proportionate, provided that that 
enforcement measure is strictly limited to securing 
compliance with that legislation. Secondly, the reply to 
that question cannot differ according to whether the 
measure in question is sought by a public authority or 
by a private person in the context of litigation between 
private persons.  

C –    Application of the principle of mutual recogni-
tion of a licence to offer gaming via the internet, 
granted to an operator by the Member State in 
which it is established (Cases C-203/08 and C-
258/08)  
117. The first question from the Raad van State in Case 
C-203/08 and the third question from the Hoge Raad 
der Nederlanden in Case C-258/08 ask the Court, in 
substance, whether Article 49 EC must be interpreted 
as meaning that the fact that a provider of on-line gam-
ing is authorised to engage in that activity by the 
Member State in whose territory the provider is estab-
lished precludes the competent authorities of another 
Member State where gaming is subject to a licensing 
system limited to a single operator from prohibiting 
that operator from offering games via the internet to 
persons residing in the territory of that other Member 
State. 
118. That question has been submitted to the Court be-
cause Betfair contended that, by virtue of the principle 
of mutual recognition set out in the Cassis de Dijon 
judgment, (39) the Kingdom of the Netherlands ought 
to have recognised the licences issued to Betfair by 
other Member States.  
119. For two reasons, I am of the opinion that that ar-
gument cannot be upheld. 
120. First, in accordance with the position adopted by 
the Court in Liga Portuguesa de Futebol Profissional 
and Bwin International, cited above, the principle of 
mutual recognition does not apply to a licence to offer 
games on the internet.  
121. In that judgment, the Court observed that as games 
of chance offered via the internet have not been the 
subject of Community harmonisation, a Member State 
is entitled to take the view that the mere fact that an op-
erator lawfully offers such services in another Member 
State in which it is established and where it is in princi-
ple already subject to statutory conditions and controls 
on the part of the competent authorities in that State 
cannot be regarded as a sufficient assurance that na-
tional consumers will be protected against the risks of 
fraud and crime, in the light of the difficulties liable to 
be encountered in such a context by the authorities of 
the Member State of establishment in assessing the pro-
fessional qualities and integrity of such an operator. 
(40) 
122. It follows that the fact that Ladbrokes and Betfair 
are authorised by the United Kingdom, in whose terri-
tory they are established, to offer games on line cannot 
cast doubt on the conformity with Community law of 
legislation such as the Netherlands Law, which makes 
the right to offer games of chance to persons residing in 
the Netherlands subject to a licensing system limited to 
a single operator.  
123. Secondly, a system of exclusive rights has precise-
ly the object of preventing any operator other than the 
holder or holders of those rights from engaging in the 
activity covered by that system. Such a system is justi-
fied and is therefore compatible with Community law, 
it is immaterial that the operators wishing to offer 
games in the Member State where such a monopoly ex-
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ists are authorised to do so in the Member State where 
they are established.  
124. I therefore propose that the Court’s reply should 
be that Article 49 EC must be interpreted as meaning 
that the fact that a provider of games on line is author-
ised to engage in that activity by the Member State in 
whose territory he is established does not preclude the 
competent authorities of another Member State, in 
which gaming is subject to a system of licences limited 
to a single operator, from prohibiting that provider 
from offering games on the internet to persons residing 
in the territory of that other Member State. 
D –    Application of the principle of equal treatment 
and the obligation of transparency (Case C-203/08) 
125. The Raad van State wishes to assess the conformi-
ty with Community law of the extension of the licences 
of De Lotto and SGR by decisions of 10 June 2004 and 
21 June 2005 respectively, on the assumption that the 
decisions were taken without a prior call for tenders.  
126. The second question from the Raad van State is 
therefore whether the principle of equal treatment and 
the associated obligation of transparency which, ac-
cording to the case-law, must be taken into account by 
the Member States when they grant public service con-
cessions in relation to gaming, apply also in connection 
with a system for licensing a single operator.  
127. With question 3(a), the referring court asks wheth-
er, in a system limited to a single operator, the 
extension of the licence of the authorised holder with-
out a call for tenders from other providers can be an 
appropriate and proportionate means of attaining the 
aims which are considered by the case-law to be legit-
imate grounds for restricting freedoms of movement in 
the gaming sector and, if so, under what conditions.  
128. Question 3(b) is whether the reply to the second 
question has any bearing on the reply to question 3(a). 
129. I propose that the Court construe these three ques-
tions in the following way. First, the Raad van State is 
asking whether in principle the obligation of transpar-
ency should be applicable to a single-operator licensing 
system in the gaming sector. Second, if the reply is in 
the affirmative, it asks whether and, if so under what 
conditions, the extension of the licence to offer games 
without a call for tenders may be justified by legitimate 
grounds, such as the protection of consumers against 
the risk of addiction to gaming and the defence of pub-
lic order.  
130. Before I consider those two questions, I think it 
necessary to outline the case-law relating to the obliga-
tion of transparency in the context of public service 
contracts or concession contracts. 
1. Outline of case-law on the obligation of transpar-
ency  
131. Public authorities of a Member State which envis-
age awarding a public service contract or concession 
contract must comply with the fundamental rules of the 
Treaty and, in particular, the freedoms of movement. 
(41) 
132. According to the case-law, in so far as the contract 
or concession in question may also be of interest to an 
undertaking located in a Member State other than the 

Member State of the contracting authority, the award, 
without transparency, of that contract or concession to 
an undertaking located in the Member State of the con-
tracting authority amounts to a difference in treatment 
to the detriment of the first undertaking. (42) 
133. Without transparency, the latter undertaking has 
no real opportunity to express its interest in obtaining 
the public contract or concession in question. 
134. The Court concluded from this that, unless it is 
justified by objective circumstances, such a difference 
in treatment, which by excluding all undertakings lo-
cated in another Member State operates mainly to their 
detriment, amounts to indirect discrimination on the 
basis of nationality, prohibited under Articles 43 EC 
and 49 EC. (43) 
135. Transparency is therefore necessary in order that 
all the undertakings situated in a Member State other 
than that of the contracting authority which would be 
potentially interested in the anticipated public contract 
or concession can obtain the award of the contract. The 
obligation of transparency is therefore a concrete and 
specific expression of the principle of equal treatment, 
which is intended to enable undertakings to exercise 
effectively the rights conferred upon them by Articles 
43 and 49 EC.  
136. Where the public service contracts or concession 
contracts which are envisaged are covered by one of 
the directives concerning public contracts, those direc-
tives lay down the conditions and procedures for giving 
effect to the obligation of transparency and impose de-
tailed rules for awarding contracts. 
137. Where the public service contracts or concession 
contracts which are envisaged are not covered by one 
of the coordinating measures, the Member States must 
nevertheless comply with the obligation of transparen-
cy in so far as it follows from the fundamental rules of 
the Treaty and the principle of equal treatment. (44) 
138. Accordingly in Commission v Italy, (45) cited by 
the Raad van State, the Court found that the award of 
the management and collection of horse-race bets in 
Italy was a public service concession and observed that 
these concessions were excluded from the scope of 
Council Directive 92/50/EC. (46) The Court added that 
the public authorities concluding such contracts are 
bound to comply with the fundamental rules of the EC 
Treaty in general, particularly Articles 43 and 49 EC, 
and with the principle of non-discrimination on the 
grounds of nationality in particular, which is a specific 
expression of the principle of equal treatment, and 
those two principles imply a duty of transparency. (47) 
139. The extent of that obligation, where the contract 
envisaged is not covered by one of the directives on 
public contracts, was established by the Court by refer-
ence to the purposes of the obligation. It aims, first, to 
enable any undertaking with a potential interested to 
obtain information and to offer itself as a candidate. 
Second, it aims to ensure that the impartiality of the 
procurement procedure can be reviewed. 
140. According to the case-law, the obligation of trans-
parency, without necessarily implying an obligation to 
launch an invitation to tender, requires the contracting 
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authority to ensure, for the benefit of any potentially 
interested undertaking, a degree of advertising suffi-
cient to enable the public contract or service concession 
to be opened up to competition and the impartiality of 
the procurement procedures to be reviewed. (48) 
141. An undertaking located in the territory of another 
Member State must therefore be able to have access to 
appropriate information regarding the contract or con-
cession in question before it is awarded, so that, if that 
undertaking had so wished, it would have been in a po-
sition to express its interest in obtaining that contract or 
concession. (49) 
142. Furthermore, the criteria on the basis of which the 
contract or concession in question is awarded must be 
objective, non-discriminatory and known in advance, in 
such a way as to circumscribe the exercise of the con-
tracting authority’s discretion, so that it is not used 
arbitrarily. (50) 
143. However, there are exceptions with regard to the 
obligation of transparency. 
144. First, the obligation, as following from the Treaty 
rules, does not arise if the public contract or concession 
in question is not of cross-border interest. (51) In other 
words, it does not apply if the contract or concession 
cannot be of interest to an undertaking situated in an-
other Member State, (52) particularly by reason of a 
very modest economic stake. (53) 
145. Second, even if the contract or concession in ques-
tion is covered by a directive, the obligation of 
transparency does not apply if the public authority 
which is the contracting authority exercises over the 
contracting entity a control similar to that which it ex-
ercises over its own departments and, at the same time, 
if that entity carries out most of its activity with the 
public authority or authorities which control it. (54) 
146. This second exception is due to the fact that a pub-
lic authority can perform the public interest tasks 
conferred on it by using its own administrative, tech-
nical and other resources, without being obliged to call 
on outside entities not forming part of its own depart-
ments. (55) 
147. It is now necessary to determine whether the 
abovementioned case-law is applicable to gaming in 
the context of a system where a single operator is 
granted an exclusive right.  
2. Application of the principle of transparency in 
the gaming sector in the context of a system where a 
single operator is granted an exclusive right  
148. The second question from the Raad van State is 
whether Article 49 EC is to be interpreted as meaning 
that the principle of equal treatment and the associated 
obligation of transparency are also applicable to a li-
censing system in the gaming sector where the licence 
is granted only to a single operator 
149. According to the Netherlands Government, the 
principle and the associated obligation are not applica-
ble in that particular case. It submits that they are 
confined to concessions which are not covered by the 
Community coordination measures because such con-
cessions cannot escape the Treaty rules. However, that 
obligation cannot be extended to a licensing system 

which starts with an administrative authorisation and 
not a contract. The Government adds that putting the 
contract out to tender would have the same detrimental 
effects as competition in the market. In particular, the 
licence-holder, if the licence were temporary, would be 
tempted to make the maximum profit during the term 
of the licence.  
150. The Netherlands Government and De Lotto also 
submit that the obligation of transparency is not appli-
cable because, under the Netherlands legislation, 
licence holders must appropriate the operating income 
to specified organisations. They add that De Lotto can-
not make a profit, so that no commercial undertaking 
could possibly be interested in operating in those cir-
cumstances. 
151. The Danish, Greek, Austrian, Finnish and Norwe-
gian governments are also of the opinion that the 
obligation of transparency is not applicable in a single-
operator licensing system. 
152. I do not share that view. For the following reasons 
the case-law concerning the obligation of transparency 
is, in my opinion, applicable to a licensing system lim-
ited to a single operator in the gaming sector. 
153. First, the basis for the case-law is the consequenc-
es of a public service contract or concession for the 
freedoms of movement and not the fact that those con-
sequences are contractual in origin. As we have already 
seen, such contracts must be preceded by a call for ten-
ders because their object and effect is to award the 
pursuit of an economic activity to one or more econom-
ic operators in particular. Without adequate advertising, 
the principle of equal treatment would be disregarded 
because undertakings established in other Member 
States which would be potentially interested in such 
activity would not be able to express their interest and, 
therefore, to exercise their rights deriving from Articles 
43 and 49 EC.  
154. The obligation of transparency therefore appears 
to be a mandatory prior condition of the right of a 
Member State to award to one or more private opera-
tors the exclusive right to carry on an economic 
activity, irrespective of the method of selecting the op-
erator or operators.  
155. Therefore it should, in my opinion, apply also in 
the context of a system whereby the authorities of a 
Member State, by virtue of their public order powers, 
grant a licence to a single operator because the effects 
of a such a licence on undertakings established in other 
Member States and potentially interested in that activi-
ty are the same as those of a concession agreement.  
156. In addition, the fact that the monopoly arises from 
a licence issued in an administrative procedure rather 
than by virtue of a concession agreement does not re-
move the risk of partiality which the obligation of 
transparency also aims to prevent.  
157. Second, I think that the particular nature of gam-
ing does not justify authorising a Member State to 
create an exception to that obligation. 
158. The risks attaching to that activity and the moral 
considerations arising must, in my opinion, mean that a 
Member State has the right to carry on that activity it-

http://www.ippt.eu/
http://www.ip-portal.eu/


 
www.ippt.eu  IPPT20100603, CJEU, Sporting Exchange v Sporttotalisator 

www.ip-portal.eu  Page 18 of 21 

self through an entity belonging to it. It cannot be de-
nied that a Member State can more easily control and 
direct the activity of such an entity than that of a pri-
vate operator. Such a system may therefore provide 
better protection for consumers against the risk of ad-
diction to gaming and safeguard public order against 
the risks of fraud and clandestine gaming. (56) 
159. The particular nature of gaming also justifies au-
thorising a Member State to confer a monopoly upon a 
private operator, as I have previously said. 
160. However, once a Member State decides to entrust 
the operation of one kind of gaming to the private sec-
tor, that Member State must respect the principle of 
equal treatment of all the economic operators who 
would be potentially interested. 
161. I do not think that a call for tenders for the con-
tract would have detrimental effects comparable to 
those of competition in the market. The detrimental na-
ture of competition in the market, that is to say, 
between several operators authorised to operate the 
same kind of gaming, arises from the fact that they 
would be led to compete with each other in inventive-
ness in making what they offer more attractive and, in 
that way, increasing the expenditure on gaming and the 
risks of addiction. On the other hand, such consequenc-
es are not to be feared at the stage of granting a licence.  
162. In the context of a system of an exclusive right 
granted to a single operator, protection for consumers 
against the risk of addiction to gaming and the preven-
tion of fraud are ensured by means of the conditions 
imposed by the Member State on the single operator in 
order to put a strict limit on his activities. Those aims 
are also pursued by means of the machinery put in 
place by that State to assess the consequences of that 
activity and to monitor compliance with the conditions 
imposed on the operator. I do not see how a call for 
tenders at the stage of selecting the single operator 
would be bound to compromise the operator’s compli-
ance with the conditions limiting his activity. 
163. I think it can also be accepted that a call for ten-
ders would also enable the competent authorities to 
grant the licence to the provider who appears to be best 
able to comply with all the conditions in question. In 
addition, in view of the size of the financial stakes in-
volved in gaming, it is highly desirable that the 
conditions under which a Member State decides to 
grant a monopoly to a private entity should be transpar-
ent and that their impartiality should be open to 
verification. 
164. Finally, with regard to the argument of the Nether-
lands Government and De Lotto that the obligation of 
transparency should be waived by reason of the obliga-
tions imposed by the licences on the holders of the 
monopoly concerning the appropriation of revenue, I 
do not think that argument calls into question the appli-
cation of the obligation in the circumstances of the 
present case.  
165. No doubt a Member State has the right to provide 
that the revenue from the operation of gaming in its ter-
ritory must be appropriated, entirely or in part, to 
causes of public interest. It is also true that, in accord-

ance with the case-law, the obligation of transparency 
does not arise if the contract in question is not of cross-
border interest, particularly by reason of a very modest 
economic stake. 
166. However, in my view, the concept of very modest 
economic interest relates only to the economic value of 
the contract concerned. (57) It covers, for example, the 
construction of a modest structure at a relatively large 
distance from the frontiers of the Member State. The 
modest size of the structure to be built and the distance 
to be covered suggest that an undertaking established in 
another Member State would not be interested in the 
project. On the other hand, the concept of very modest 
economic interest does not cover a situation where the 
small economic interest of a contract for a company 
established in another Member State is due to the ap-
plication of the conditions limiting the activity in 
question and of the criteria for selecting the operator. 
167. In my opinion, it is precisely those conditions and 
criteria which are amongst the matters which the obli-
gation of transparency requires to be disclosed to 
service providers who would be potentially interested 
in the contract concerned. Even if, in practice, the con-
ditions imposed by the Member State are such as to 
dissuade undertakings from expressing their interest in 
the activity in question, those conditions must still be 
actually made known to them so that they can make a 
decision. 
168. Accordingly, in the present case, it appears be-
yond doubt that the contracts represented by the 
operation in the Netherlands of the lottery, betting on 
sports events and number games or betting on horse 
races, which, furthermore, is a monopoly, are likely to 
be of interest to gaming providers established in other 
Member States, in view of the considerable earnings 
from those activities. (58) 
169. In my opinion, therefore, the Netherlands Gov-
ernment’s plea that there is no cross-border interest is 
unfounded. 
170. I think this restrictive interpretation of the plea al-
so appears justified in view of the broad discretion 
which the Member States must have in the gaming sec-
tor, both in determining the aims of their legislation and 
in choosing the means of attaining them. Transparency, 
which is growing ever more important in the public life 
of modern societies, to the point that it is becoming one 
of the visible marks of democracy, appears here as the 
fair counterpart of the constraints which the Member 
States, in exercising their sovereign rights in that sector 
of activity, may impose on the freedoms of movement. 
In other words, the obligation of transparency is essen-
tial particularly as, in the gaming sector, the Member 
States are given a broad discretion. Exclusive rights are 
not synonymous with opacity. 
171. It follows that the competent Netherlands authori-
ties responsible for issuing a licence to operate gaming 
in the Netherlands must put out an adequate call for 
tenders unless they are able to show that their control 
over the successful entity is similar to that which they 
have over their own departments and that that entity 
carries out most of its activity with those authorities. 
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172. It will be for the national court to ascertain the po-
sition in that respect with regard to De Lotto, if 
necessary. 
173. I think therefore that Article 49 EC must be inter-
preted as meaning that the principle of equal treatment 
and the associated obligation of transparency apply also 
to the gaming sector in the context of a system where a 
licence is issued to a single operator. 
3. Extension of a licence to operate a game without a 
call for tenders 
174. Under Netherlands law, licences are issued in 
principle for a period of five years. Betfair submits that 
the licences held by De Lotto and SGR were extended 
in December 2004 and June 2005 respectively without 
Betfair having been able to offer itself as a candidate 
for the licences to be issued to it. 
175. In essence, the Raad van State is asking whether 
and, if so, on what conditions, an extension of a licence 
for operating a game without a call for tenders may be 
justified on one of the legitimate grounds for restriction 
of the freedoms of movement in the gaming sector. 
176. First of all, it must be observed that the competent 
national authorities argued, before the trial court, that 
the limitation of the licence to five years had the sole 
purpose of providing the competent public authorities 
with a reference date for adjusting, if necessary, the 
rules relating to the licence; consequently, in actual 
fact, the licences are more or less permanent. 
177. The referring court, which has to interpret the rel-
evant domestic law applicable and to assess the facts of 
the case before it, rejected that argument. In asking 
whether and, if so, to what extent, an exception may be 
allowed to the obligation of transparency, the referring 
court implicitly, but necessarily, accepts that the De 
Lotto and SGR licences have indeed been extended or 
renewed. 
178. Otherwise, the referring court would have asked 
the Court whether a system involving a virtually per-
manent exclusive right is compatible with Community 
law. 
179. If it had done so, I would have expressed my 
doubts as to whether such a system is compatible with 
the freedoms of movement. 
180. The grounds capable of justifying a restriction of 
the freedom of movement in the gaming sector may, in 
my view, legitimise the grant of exclusive rights for a 
sufficiently long period of several years. Thus a Mem-
ber State may consider that the protection of consumers 
against the risks associated with unauthorised gaming, 
in particular, games on line, necessitates a degree of 
stability in the selection of the holder or holders of the 
exclusive rights. 
181. Likewise we have seen that, in a monopoly sys-
tem, the profits which can be gained must be limited. 
Where a Member State chooses to grant a monopoly to 
an independent private entity, the term of the licence 
may appear to be an appropriate means of compensat-
ing for the modest economic interest of the contract in 
order to arouse the interest of more than one operator 
and of being able to make a selection in that way. 

182. However, I think the grant of exclusive rights for 
an unlimited period is difficult to justify in principle, 
because it closes the market of a Member State to all 
the operators who would be potentially interested with 
no limitation in time. Where a Member State decides to 
entrust the operation of gaming to an independent pri-
vate entity, it is difficult to see what reasons there could 
be for granting that exclusive right indefinitely to a sin-
gle operator. (59) 
183. As the question in the present case is to what ex-
tent a licence granted for a limited period can be 
extended or renewed without a call for tenders, the 
case-law, in particular Case C-260/04 Commission v 
Italy, cited above, adumbrates a reply. 
184. First, it is possible that the renewal of an exclusive 
licence to operate a game without a call for tenders may 
be justified by the defence of an essential interest re-
ferred to in Articles 45 and 46 EC or by a reason of 
overriding reason in the public interest, such as the pro-
tection of consumers against the risks of excessive 
expense and addiction to gambling, as well as the pre-
vention of fraud. (60) 
185. Second, it is for the Member State in question to 
show that the derogation from the principle of equal 
treatment and the obligation of transparency are justi-
fied on one of those grounds and that it conforms to the 
principle of proportionality. (61) 
186. In the present case the Netherlands Government 
refers merely to its submissions in relation to the previ-
ous question. I have already indicated why I am not 
persuaded by those arguments. 
187. I do not see how competitive tendering for the 
award of a licence for a limited term of five years is 
likely to compromise the Netherlands legislation’s aims 
of protecting consumers against addiction to gaming 
and preventing crime. Those aims, as I have already 
submitted, are effectively pursued by the grant of an 
operating monopoly and by the conditions governing 
the activity of the licensed operator and the evaluation 
and supervisory arrangements put in place by the 
Member State. The Netherlands Government has not 
shown that the effectiveness of such a system would be 
compromised by a call for tenders on the expiry of the 
licence. 
188. It can also be argued that adherence to those con-
ditions would be ensured further by a call for tenders if 
the capacity to adhere rigorously to those conditions 
forms part of the criteria on the basis of which a licence 
is issued. 
189. The fact that the single-licence system set up by a 
Member State makes it possible, by virtue of its con-
cept and implementation, as in the present case, to 
attain the aims in question should not therefore, in my 
view, be sufficient to justify the extension of licences 
without competitive tendering. It is for the Member 
State concerned to explain why the aims pursued by its 
national legislation on gaming rule out the possibility 
of considering a change of operator on the expiry of the 
licence. 
190. Therefore I do not wish to exclude the possibility 
that such justification might be accepted in particular 
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circumstances. I simply want to say that such justifica-
tion may be accepted only if it is shown that 
competitive tendering would really impair one of the 
interests referred to in Articles 45 and 46 EC or recog-
nised as overriding reasons in the public interest. 
191. I therefore propose that, in reply to the question 
referred, the Court should follow the Commission’s 
proposal and repeat paragraph 33 of the judgment in 
Commission v Italy, cited above, according to which 
Article 49 EC precludes the extension of a single au-
thorised operator’s licence without competitive 
tendering unless such extension addresses an essential 
interest within the meaning of Articles 45 and 46 EC or 
an overriding requirement in the public interest as laid 
down in the case-law and unless it conforms to the 
principle of proportionality. It is for the national court 
to determine whether that is the case. 
IV –  Conclusion 
192. I therefore propose that the Court rule as follows: 
(1)  Legislation of a Member State restricting the offer 
of gambling games in order to curb the addiction to 
gaming and to prevent fraud, whereby the holder or 
holders of the exclusive right to provide those games is 
or are authorised to make their offer attractive by intro-
ducing new games and by using advertising, must be 
deemed to pursue those objectives in a consistent and 
systematic manner if, according to the assessment car-
ried out by the national court, that law, in the light of its 
content and how it is applied, actually contributes to the 
attainment of those two objectives. 
(2) The national court, after finding that its legislation 
is compatible with Article 49 EC, is not required to de-
termine, on every occasion on which that legislation is 
applied, whether a measure intended to ensure compli-
ance with that legislation, such as an order that an 
operator make its internet site offering gaming inacces-
sible to persons residing in national territory, is suitable 
for attaining the aims of that legislation and is propor-
tionate, provided that that enforcement measure is 
strictly limited to securing compliance with that legisla-
tion.  
  The reply to that question cannot differ according to 
whether the measure in question is sought by a public 
authority or by a private person in the context of litiga-
tion between private persons. 
(3) Article 49 EC must be interpreted as meaning that 
the fact that a provider of games on line is authorised to 
carry on that activity by the Member State in whose 
territory he is established does not preclude the compe-
tent authorities of another Member State, in which 
gaming is subject to a system where a licence is limited 
to a single operator, from prohibiting that provider 
from offering games on the internet to persons residing 
in the territory of that other Member State. 
(4) Article 49 EC must be interpreted as meaning that 
the principle of equal treatment and the associated obli-
gation of transparency apply also to the gaming sector 
in the context of a system where a licence is issued to a 
single operator. 
(5) Article 49 EC precludes a national law whereby a 
single authorised operator’s licence is extended without 

competitive tendering unless such extension addresses 
an essential interest within the meaning of Articles 45 
and 46 EC or an overriding requirement in the public 
interest as laid down in the case-law and unless it con-
forms to the principle of proportionality. It is for the 
national court to determine whether that is the case. 
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