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PLANT VARIETY RIGHTS

A species is composed of its different varieties

e No contradiction can_arise from the mere fact
that, as Mr Schrider contends, the General Court
incorrectly implied that Mr Codd described a varie-
ty_of Plectranthus ornatus in his publications
instead of the corresponding species. As the Advo-
cate General pointed out in point 67 of his Opinion,
the very nature of a ‘species’ is that it is composed
of its different va-rieties and, for this reason, a de-
tailed description of such a species cannot be
detached from the varieties which it comprises.

LITIGATION

Limited review to determine variety lacking dis-
tinctness

o The General Court, (...), was not required to car-
ry_out a complete review in order to determine
whether or not the SUMCOL 01 variety lacked dis-
tinctness for the purposes of Article 7(1) of
Regulation No 2100/94 but that it was entitled, in
the light of the scientific and technical complexity of
that condition, compliance with which must be veri-
fied by means of a technical examination which, as
is clear from Article 55 of Regulation No 2100/94, is
to be entrusted by the CPVO to one of the compe-
tent national offices, to limit itself to a review of
manifest errors of assessment.

Consequently, the General Court was entitled to con-
sider that the evidence on the file was sufficient to
permit the Board of Appeal to rule on the refusal deci-
sion.

Source: curia.europa.eu

European Court of Justice, 15 April 2010

(J.-C. Bonichot, C. Toader, C.W.A. Timmermans, K.
Schiemann and P. Kiiris)

JUDGMENT OF THE COURT (Second Chamber)

15 April 2010 (*)

(Appeal — The Court’s power of review — Regulations
(EC) Nos 2100/94 and 1239/95 — Agriculture — Com-
munity plant variety rights — Distinctness of the
candidate variety — Variety a matter of common
knowledge — Proof — Plant variety SUMCOL 01)

In Case C-38/09 P,

APPEAL under Article 56 of the Statute of the Court of
Justice, brought on 28 January 2009,

Ralf Schréder, residing in Liidinghausen (Germany),
represented by T. Leidereiter, Rechtsanwalt,

appellant,

the other party to the proceedings being:

Community Plant Variety Office (CPVO), represented
by M. Ekvad and B. Kiewiet, acting as Agents, and by
A. von Miihlendahl, Rechtsanwalt,

defendant at first instance,

THE COURT (Second Chamber),

composed of J.-C. Bonichot, President of the Fourth
Chamber, acting as President of the Second Chamber,
C. Toader, C.W.A. Timmermans, K. Schiemann and P.
Kiris (Rapporteur), Judges,

Advocate General: J. Mazak,

Registrar: K. Malacek, Administrator,

having regard to the written procedure and further to
the hearing on 30 September 2009,

after hearing the Opinion of the Advocate General at
the sitting on 3 December 2009,

gives the following

Judgment

1 By his appeal, Mr Schriader seeks to have set aside
the judgment of the Court of First Instance of the Euro-
pean Communities (now ‘the General Court’) of 19
November 2008 in Case T-187/06 Schrider v CPVO
(SUMCOL 01) [2008] ECR II-3151 (‘the judgment un-
der appeal’), by which that court dismissed his action
against the decision of the Board of Appeal of the
Community Plant Variety Office (CPVO) of 2 May
2006 (Reference A 003/2004) (‘the contested deci-
sion’).

Legal context

2 Pursuant to Article 6 of Council Regulation (EC) No
2100/94 of 27 July 1994 on Community plant variety
rights (OJ 1994 L 227, p. 1), as amended by Council
Regulation (EC) No 2506/95 of 25 October 1995 (OJ
1995 L 258, p. 3; ‘Regulation No 2100/94°), Communi-
ty plant variety rights are to be granted for varieties that
are distinct, uniform, stable and new.

3 Article 7 of Regulation No 2100/94 provides:

‘1. A variety shall be deemed to be distinct if it is clear-
ly distinguishable by reference to the expression of the
characteristics that results from a particular genotype or
combination of genotypes, from any other variety
whose existence is a matter of common knowledge on
the date of application ...

2. The existence of another variety shall in particular be
deemed to be a matter of common knowledge if on the
date of application ...:

(a) it was the object of a plant variety right or entered in
an official register of plant varieties, in the Community
or any State, or in any intergovernmental organisation
with relevant competence;
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(b) an application for the granting of a plant variety
right in its respect or for its entering in such an official
register was filed, provided the application has led to
the granting or entering in the meantime.

The implementing rules ... may specify further cases as
examples which shall be deemed to be a matter of
common knowledge.’

4 Pursuant to Article 54 of Regulation No 2100/94, the
CPVO is to examine, inter alia, whether the variety
may be the object of a Community plant variety right,
whether the variety is new and whether the applicant is
entitled to file an application. It is to examine whether
the proposed variety denomination is suitable. For such
purposes, it may avail itself of the services of other
bodies. The first applicant is to be deemed to be enti-
tled to the Community plant variety right.

5 According to Article 55 of the Regulation, where the
CPVO has not discovered any impediment to the grant
of a Community plant variety right, it is to arrange for
the technical examination relating to compliance with
the required conditions to be carried out by the compe-
tent office or offices in at least one of the Member
States entrusted by the Administrative Council with re-
sponsibility for the technical examination of varieties
of the species concerned (‘Examination Offices’).

6 Pursuant to Articles 61 and 62 of the said Regulation,
if the CPVO is of the opinion that the findings of the
abovementioned examination are sufficient to decide
on the application and there are no impediments pursu-
ant to Articles 59 and 61 of the Regulation, it is to grant
the Community plant variety right. Conversely, appli-
cations for a plant variety right are to be refused, inter
alia, if the result of the examination is inconclusive.

7 Pursuant to Article 67(2) of Regulation No 2100/94,
an appeal lodged against a decision of the CPVO refus-
ing the application for a Community plant variety right
has suspensory effect. The CPVO may, however, if it
considers that circumstances so require, order that the
contested decision not be suspended.

8 Article 70(2) of the Regulation provides:

‘If the decision is not rectified within one month after
receipt of the statement of grounds, for the appeal, the
[CPVO] shall forthwith:

— decide whether it will take an action pursuant to Arti-
cle 67(2), second sentence, and

— remit the appeal to the Board of Appeal.’

9 It follows from Articles 71 to 73 of Regulation No
2100/94 that the Board of Appeal is to decide on the
appeal brought before it by exercising any power which
lies within the competence of the CPVO, or by remit-
ting the case to the competent body of the CPVO for
further action. Actions may be brought before the Court
of Justice against decisions of the Board of Appeal on
appeals. The action may be brought on grounds of lack
of competence, infringement of an essential procedural
requirement, infringement of the Treaty, of Regulation
No 2100/94 or of any rule of law relating to their appli-
cation, or misuse of power. The Court has jurisdiction
to annul or to alter the decision of the Board of Appeal.

10 Article 75 of the Regulation, concerning the state-
ment of grounds on which decisions are based and the
right of audience, provides:

‘Decisions of the [CPVO] shall be accompanied by
statements of the grounds on which they are based.
They shall be based only on grounds or evidence on
which the parties to proceedings have had an oppor-
tunity to present their comments orally or in writing.’

11 Article 76 of the Regulation provides that the CPVO
is to make investigations on the facts of its own motion,
to the extent that they come under the examination pur-
suant to Articles 54 and 55 of that regulation. It is to
disregard facts or items of evidence which have not
been submitted within the time-limit set by the CPVO.
12 Article 88 of the Regulation organises public inspec-
tion.

13 It follows from Article 15(1) and (2) of Commission
Regulation (EC) No 1239/95 of 31 May 1995 establish-
ing implementing rules for the application of
Regulation No 2100/94 as regards proceedings before
the Community Plant Variety Office (OJ 1995 L 121,
p. 37) that the designation of an Examination Office is
to be effected by a written agreement between the
CPVO and that office. The effect of that agreement is
to be such that acts performed or to be performed by
members of the staff of the Examination Office in ac-
cordance therewith are to be considered, as far as third
parties are concerned, to be acts of the CPVO.

14 Pursuant to Article 60(1) of Regulation No 1239/95,
where the CPVO considers it necessary to hear the oral
evidence of parties to proceedings or of witnesses or
experts, or to carry out an inspection, it is to take a de-
cision to that effect, stating the means by which it
intends to obtain evidence, the relevant facts to be
proved and the date, time and place of hearing or in-
spection. If oral evidence from witnesses and experts is
requested by a party to proceedings, the decision of the
CPVO is to state the period of time within which the
party to proceedings filing the request must make
known to the CPVO the names and addresses of the
witnesses and experts whom the party to proceedings
wishes to be heard.

15 According to Article 62(1) of that regulation, the
taking of evidence may be made conditional upon de-
posit, by the party requesting that such evidence be
taken, of a sum of money.

16 Pursuant to Article 63(2) of the said Regulation, the
minutes of the testimony of a witness, expert or party to
proceedings are to be read out or submitted to him so
that he may examine them. The minutes are to note that
this formality has been carried out and that the person
who gave the testimony approved the minutes or that
objections were raised.

Facts

17 On 7 June 2001, Mr Schriader applied to the CPVO
for a Community plant variety right for the plant varie-
ty SUMCOL 01, a plant of the species Plectranthus
ornatus. That variety was the product of a cross be-
tween a plant of the species Plectranthus ornatus and a
plant of the species Plectranthus ssp, which originates
in Latin America.

www.ip-portal.eu

Page 2 of 22


http://www.ippt.eu/
http://www.ip-portal.eu/

wWww.ippt.eu

IPPT20100415, CJEU, Schriader v CBP

18 On 1 July 2001, the CPVO requested the Bun-
dessortenamt (Federal Plant Variety Office, Germany)
to conduct the technical examination pursuant to Arti-
cle 55(1) of Regulation No 2100/94.

19 During the first year of the examination procedure,
Mr Schridder’s competitors opposed the grant of the
right being sought, on the basis that the candidate varie-
ty was not a new plant variety but a wild variety
originating in South Africa and which had been mar-
keted for years in that country and in Germany.

20 After first comparing the candidate variety with a
reference variety provided in Germany, the Bun-
dessortenamt approached Mr van Jaarsveld from
Kirstenbosch Botanical Gardens (South Africa) with a
request to provide cuttings or seeds of Plectranthus
comosus or Plectranthus ornatus.

21 Following an exchange of letters dated 25 March
and 16 October 2002, the Bundessortenamt received,
on 12 December 2002, cuttings sent by Mr van
Jaarsveld, which he said had come from his private
garden.

22 Those plants were cultivated and examined during
2003. It then appeared that the differences between the
candidate variety and the plants obtained from the cut-
tings sent by Mr van Jaarsveld were minimal.
According to an email dated 19 August 2003 from Mrs
Heine, the Bundessortenamt examiner responsible for
the technical examination, the differences were admit-
tedly ‘significant’ but barely visible.

23 In a letter of 7 August 2003, the CPVO informed Mr
Schréider that the Bundessortenamt had established that
‘there [were] shortcomings in the distinctness of the
plants from the plants being tested at the Botanical
Gardens Kirstenbosch’. None the less, it was common
ground between the parties that in actual fact the plants
came from Mr van Jaarsveld’s private garden. The let-
ter also stated that, according to Mrs Heine, the
appellant had been unable to identify the variety
SUMCOL 01 when inspecting the Bundessortenamt’s
test field.

24 In September 2003, Mr Schrider submitted his
comments on the results of the technical examination.
On the basis, first, of the results of his fact-finding mis-
sion to South Africa, on which he embarked between
29 August and 1 September 2003, and, second, of the
results of his visit to the botanical gardens in Meise
(Belgium) on 15 September 2003, he stated that he was
convinced that the plants from Mr van Jaarsveld’s gar-
den, used for the purposes of comparison, belonged not
to the reference variety but to the SUMCOL 01 variety
itself. Furthermore, he expressed doubts as to whether
the reference variety was a matter of common
knowledge.

25 The concluding report of the Bundessortenamt of 9
December 2003, drawn up in accordance with the rules
of the International Union for the Protection of New
Varieties of Plants (UPOV), was sent to the appellant
for observations on 15 December 2003, with a covering
letter from the CPVO. The report concludes that the
candidate variety SUMCOL 01 is not distinguishable

from the reference variety Plectranthus ornatus from
South Africa supplied by Mr van Jaarsveld.

26 Mr Schrider submitted his final comments on that
report on 3 February 2004.

27 By Decision No R 446 of 19 April 2004 (‘the re-
fusal decision’), the CPVO refused Mr Schrider’s
application for a Community plant variety right be-
cause of a lack of distinctness of the SUMCOL 01
variety, in accordance with Article 7 of Regulation No
2100/94.

28 On 11 June 2004, Mr Schréider brought an appeal
before the Board of Appeal of the CPVO against the
refusal decision. At the same time, he petitioned to be
permitted to inspect the files in the case. The petition
was granted on 25 August 2004, that is to say, five days
before the expiry of the four-month time-limit which
Mr Schréder had for filing a written statement setting
out the grounds of appeal, laid down in Article 69 of
Regulation No 2100/94. The appellant filed such a
statement on 30 August 2004.

29 The refusal decision was not the subject of interloc-
utory revision within the one-month time-limit after
receipt of the statement of grounds for the appeal. By
letter of 30 September 2004, the CPVO informed the
appellant, however, of its decision of the same day to
‘defer’ its decision on that point for two weeks on the
ground that new investigations seemed useful.

30 Following a further exchange of letters with Mr van
Jaarsveld on 8 and 15 October 2004, and contact with
the South African Ministry of Agriculture, the CPVO
decided, on 10 November 2004, not to rectify the re-
fusal decision and remitted the appeal to the Board of
Appeal.

31 In its written answer of 8 September 2005 to a ques-
tion put by the Board of Appeal, and referring to an
email to the CPVO from Mrs Heine dated 20 June 2005
in which it was stated that the Bundessortenamt had
been ‘unable to distinguish the plants which are the
subject of the application from the plants from South
Africa, for which reason it could naturally be argued
that all the plants originate from the plants which are
the subject of the application’, the CPVO admitted that
the change of climate and site could cause the plants to
react and, as the Bundessortenamt had explained, it
could therefore not be completely excluded that varie-
ties which showed such minimal differences as the
candidate variety and the reference variety were of the
same variety.

32 The parties presented oral argument to the Board of
Appeal at the hearing on 30 September 2005. It is clear
from the minutes of that hearing that Mrs Heine attend-
ed as a representative of the CPVO. She stated, inter
alia, that, of the six cuttings sent by Mr van Jaarsveld,
only four had survived the journey. In order to exclude
the possibility that the differences between the candi-
date variety and the reference variety were due to
environmental factors, new cuttings had been made and
used as the reference variety. Since they were of the
second generation, the differences noted should, in her
view, be imputed to genotypical factors.
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33 It is also clear from the minutes of the hearing that,
when it ended, the Board of Appeal was not totally
convinced that the reference variety was a matter of
common knowledge. Without questioning the credibil-
ity and technical expertise of Mr van Jaarsveld, it
considered that certain of his statements to that effect
had not been sufficiently supported, with the effect that
it considered it necessary for one of its members to
make an inspection in South Africa as a means of ob-
taining evidence pursuant to Article 78 of Regulation
No 2100/94.

34 On 27 December 2005, the Board of Appeal ordered
the taking of evidence in question. It made implementa-
tion of that measure subject to the condition that the
appellant pay a fees advance of EUR 6 000 under Arti-
cle 62 of Regulation No 1239/95.

35 In a document dated 6 January 2006, the appellant
claimed that he was not required to provide evidence
and had not sought the taking of evidence which had
been ordered. He pointed out that it was for the CPVO
to determine distinctness for the purposes of Article 7
of Regulation No 2100/94. That was why, in his view,
a ‘reconnaissance trip’ to South Africa could be envis-
aged only under Article 76 of Regulation No 2100/94.
Under that provision, it was not for him to pay a fees
advance.

36 By the contested decision, the Board of Appeal dis-
missed the appeal against the refusal decision. It
considered, essentially, that the SUMCOL 01 variety
could not be clearly distinguished from a reference va-
riety which was a matter of common knowledge at the
time that the application was made, namely, the P. or-
natus Siidafrika variety, a specimen of which had been
provided by Mr van Jaarsveld. It also did not imple-
ment the order for taking evidence since it ‘was finally
persuaded that the variety used for comparison was the
reference variety and not the SUMCOL 01 variety, and
that the reference variety was common knowledge on
the date of application.’

The action before the General Court and the judg-
ment under appeal

37 On 18 July 2006, Mr Schriader brought an action
against the contested decision before the General Court,
in which he raised eight pleas.

38 The first plea, which was divided into three branch-
es, alleged infringement of Article 62 in conjunction
with Article 7(1) and (2) of Regulation No 2100/94.
The second and third pleas alleged, respectively, in-
fringement of Article 76 of that regulation and
infringement of Article 75 thereof and the ‘general pro-
hibition, in a State governed by the rule of law, on
taking decisions by surprise’. The fourth and fifth pleas
alleged infringement, respectively, of Article 60(1) of
Regulation No 1239/95 and of Article 62(1) of that
regulation. The sixth to eighth pleas alleged infringe-
ment, respectively, of Article 88 of Regulation No
2100/94, of Article 70(2) of that regulation and of the
first sentence of Article 67(2) thereof.

39 After defining the limits of its power of review, the
General Court considered the substantive assessments
made by the Board of Appeal under Article 7(1) and (2)

of Regulation No 2100/94. With regard to the question
whether the plant from Mr van Jaarsveld’s private gar-
den was a plant of the SUMCOL 01 variety, the
General Court concluded, in paragraph 87 of the judg-
ment under appeal, that the candidate variety and the
reference variety from Mr van Jaarsveld’s private gar-
den constituted two different varieties. Furthermore, it
considered, in paragraph 92 of the judgment, that the
Board of Appeal was fully entitled to conclude, first,
that the reference variety was a matter of common
knowledge, having found that the appellant had not put
forward any specific argument or evidence to challenge
the assimilation of the reference variety from Mr van
Jaarsveld’s garden to the South African variety of the
Plectranthus ornatus species and, second, that Mr van
Jaarsveld’s statements were corroborated by the South
African authorities and several scientific publications.
40 Moreover, with regard to the appellant’s argument
alleging infringement of Article 62 of Regulation No
2100/94 inasmuch as the SUMCOL 01 variety was
clearly distinct from the reference variety, the General
Court found, in paragraph 104 of the judgment under
appeal, that there was a contradiction in that argument
and that the premiss on which it was based was errone-
ous.

41 Consequently, the General Court rejected the first
plea raised.

42 With regard to the second plea, alleging infringe-
ment of Article 76 of Regulation No 2100/94, the
General Court considered, in paragraph 127 of the
judgment under appeal, that ‘the Board of Appeal [had
been] entitled to deduce from the evidence at its dis-
posal that the SUMCOL 01 variety could not be clearly
distinguished from a reference variety which was a
matter of common knowledge at the time that the ap-
plication was introduced’ and that ‘[i]t was thus in no
way required to carry out a new technical examination.’
43 The third plea, alleging infringement of Article 75
of Regulation No 2100/94, was rejected on the ground
that, while the Board of Appeal can decide of its own
motion on a measure to take evidence, such a measure
can also be deferred of the board’s own motion, the
question that counts being whether the parties have had
an opportunity to present their comments on the
grounds and evidence advanced by the board.

44 With regard to the fourth plea, alleging infringement
of Article 60(1) of Regulation No 1239/95 relating to
the conditions under which Mrs Heine took part in the
proceedings before the Board of Appeal, the General
Court found, in paragraph 130 of the judgment under
appeal, that ‘Mrs Heine appeared [at the hearing before
the Board of Appeal] in her capacity as an agent of the
CPVO and not a witness or an expert’.

45 In considering the fifth plea, alleging infringement
of Article 62 of Regulation No 1239/95 inasmuch as
the Board of Appeal could not lawfully require Mr
Schrader to deposit a sum of money in order for a
measure to take evidence to be ordered, the General
Court found, in paragraph 116 of the judgment under
appeal, that that plea appeared to be well founded and
that the order providing for a measure to take evidence

www.ip-portal.eu

Page 4 of 22


http://www.ippt.eu/
http://www.ip-portal.eu/

wWww.ippt.eu

IPPT20100415, CJEU, Schriader v CBP

of 27 December 2005 was therefore vitiated by illegali-
ty. In the following paragraph of the judgment,
however, it rejected the plea as ineffective having re-
gard to the effect of the contested decision.

46 With regard to the sixth plea, alleging infringement
of Article 88 of Regulation No 2100/94 inasmuch as
Mr Schrider was unable to consult the file, the General
Court found, in paragraph 134 of the judgment under
appeal, that ‘the [appellant] received the entire file and
was placed in a position effectively to defend his point
of view’.

47 Concerning the seventh plea, alleging infringement
of Article 70(2) of Regulation No 2100/94 relating to
the time-limits within which the CPVO must make its
decision, and which seriously infringed the appellant’s
rights, the General Court stated the following in para-
graphs 142 and 143 of the judgment under appeal:

‘142 Even if the time-limit laid down in Article 70 of
Regulation No 2100/94 was exceeded by a month and
10 days, the Court considers that that delay is justified
in the light of the specific circumstances of the present
case, in particular, by the need to question persons in a
distant country.

143 In any event, the exceeding of that time-limit is not
of such a nature as to justify the annulment of the con-
tested decision, but, at most, the award of damages,
should the [appellant] appear to have suffered any sort
of damage.’

48 With regard to the eighth plea, alleging infringement
of the first sentence of Article 67(2) of Regulation No
2100/94, relating to the conditions for removing the
application for the plant variety right from the register,
the General Court held, in paragraph 148 of the judg-
ment under appeal:

‘In that regard, even supposing that the application for
the plant variety right was removed from the register of
the CPVO immediately after the adoption of the [re-
fusal] decision, contrary to the first sentence of Article
67(2) of Regulation No 2100/94, which provides that
an appeal lodged against such a decision is to have sus-
pensory effect, that illegality is extraneous to the
[refusal] decision itself and therefore cannot affect the
validity of that decision or, consequently, the validity
of the contested decision.’

49 Consequently, the General Court dismissed Mr
Schréder’s action.

Forms of order sought

50 Mr Schréder asks the Court, principally, to set aside
the judgment under appeal and annul the contested de-
cision or, in the alternative, refer the case back to the
General Court and, in any event, order the CPVO to
pay all the costs arising from the proceedings before
the General Court and before the Court of Justice.

51 The CPVO contends that the Court should dismiss
the appeal and order the appellant to pay the costs of
the proceedings before the General Court and before
the Court of Justice.

The appeal

52 Mr Schriader puts forward two pleas in support of
his appeal, the first, alleging procedural defects, is di-
vided into six branches and the second, alleging

infringement of Community law, is divided into five
branches.

53 The CPVO contends, principally, that the appeal is
inadmissible on the ground that it deals only with mat-
ters of fact and assessments of evidence and, in the
alternative, that each of the pleas should be rejected and
the appeal should therefore be dismissed.

The first plea

54 The first plea is divided into six branches.

The first and second branches, alleging infringement
of Article 7 of Regulation No 2100/94

— Arguments of the parties

55 By the two branches of the first plea, Mr Schrader,
essentially, challenges the findings of the General
Court relating to whether the plant from Mr van
Jaarsveld’s private garden, which was used as a refer-
ence variety, was the same variety as the SUMCOL 01
candidate variety.

56 By the first branch of the plea Mr Schréider chal-
lenges the findings of the General Court in paragraphs
76, 79 and 131 of the judgment under appeal, relating
to the statements of Mrs Heine on whether the van
Jaarsveld reference variety is identical to the SUMCOL
01 candidate variety.

57 In that regard, he maintains, first, that the General
Court was wrong to state, in paragraph 131 of the
judgment under appeal, that he had put forward no evi-
dence in support of his argument that Mrs Heine’s
statements had been recorded in the contested decision
in an incomplete fashion.

58 Secondly, Mr Schréider claims that the minutes of
the hearing on 30 September 2005 before the Board of
Appeal, referred to in paragraph 79 of the judgment
under appeal, cannot provide definitive proof as to the
statements made by the parties at the hearing, as those
minutes were drawn up in breach of Article 63(2) of
Regulation No 1239/95.

59 Thirdly, the General Court, in paragraph 79 of the
judgment under appeal, relied, incorrectly, on items of
evidence which were not in the case-file and thus dis-
torted the evidence. In addition, it based its findings on
mere speculation as far as Mrs Heine’s email of 20
June 2005 is concerned.

60 By a second branch of this plea, alleging procedural
errors in connection with the findings of the General
Court in paragraphs 36, 71, 73, 74, 79 and 131 of the
judgment under appeal, according to which the refer-
ence variety and the candidate variety were not in fact
identical, Mr Schréider essentially challenges the con-
clusion reached by the General Court that the plants
sent by Mr van Jaarsveld were not of the SUMCOL 01
variety.

61 To that end, Mr Schridder claims that the General
Court made two errors of law.

62 The first error of law results from the fact that the
General Court imposed excessive demands with regard
to his submissions and thus infringed the principles
governing the taking of evidence. In particular, given
the time that had already elapsed since the examination
of the plants, it was not possible for Mr Schriader to
submit more evidence in order to refute the assertions
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made by Mrs Heine at the hearing before the Board of
Appeal. Mr Schrider points out, moreover, that the
General Court held, in paragraph 130 of the judgment
under appeal, that Mrs Heine had made her statements
as a party to the proceedings, not as a witness or expert.
Since Mr Schrider had disputed those statements, the
Board of Appeal and the General Court were not enti-
tled to give more weight to the submissions of the
CPVO without taking the evidence which he offered to
adduce. By generally rejecting his offers to produce ev-
idence, the General Court infringed Mr Schréder’s right
to be heard.

63 The second error of law consisted of a distortion of
the facts and the evidence. Mr Schrider submits that, in
drawing the contested conclusion in paragraph 74 of
the judgment under appeal, according to which his
submissions had not been sufficiently specific, the
General Court distorted the facts and evidence. In par-
ticular, the General Court ignored the fact that Mr
Schrader had commented, at the hearing before the
Board of Appeal, on the varieties compared in the
course of 2003 and, in his written observations of 14
October 2005, on the specific differences between the
varieties compared. Finally, the General Court ignored
his offer, made in point 43 of his application, to supply
an expert’s report in support of his assertion that those
differences could be explained by the reproduction of
the reference variety by the Bundessortenamt.

64 With regard to the first branch of the plea, the
CPVO argues, first, that the report dated 12 December
2003, submitted by Mrs Heine, pointed to three mini-
mal differences between the two varieties concerned.
Challenging and assessing such a finding is not a mat-
ter for the Court but only for experts.

65 The CPVO next points out that the report in ques-
tion was never challenged by Mr Schrider. Mrs
Heine’s opinion relies on a scientific basis, whereas the
email of 20 June 2005 is manifestly speculative and not
definitive.

66 Finally, the CPVO states that Mrs Heine’s credibil-
ity is strengthened by the recognised competence of the
Bundessortenamt in the field of registration and protec-
tion of plant varieties.

67 With regard to the second branch of the plea, the
CPVO argues, essentially, that the General Court was
entitled to exercise only a limited review of the finding
that there were differences between the two plants con-
cerned and of the origin of those plants. It adds that the
General Court was not required to take expert advice.

— Findings of the Court

68 Since the first two branches of the plea relate to in-
fringement of Article 7 of Regulation No 2100/94, it is
appropriate to consider them together.

69 In accordance with Article 225(1) EC and the first
paragraph of Article 58 of the Statute of the Court of
Justice, an appeal lies on points of law only. The Gen-
eral Court has exclusive jurisdiction to find and
appraise the relevant facts and to assess the evidence.
The appraisal of those facts and the assessment of that
evidence thus does not, save where they distort the
facts or evidence, constitute a point of law which is

subject, as such, to review by the Court of Justice on
appeal (see, inter alia, Case C-104/00 P DKV v OHIM
[2002] ECR 1-7561, paragraph 22, and Case C-173/04
P Deutsche SiSi-Werke v OHIM [2006] ECR 1-551,
paragraph 35).

70 It should be pointed out that the General Court re-
jected as unfounded Mr Schriader’s argument that the
CPVO and the Board of Appeal were wrong to hold
that the SUMCOL 01 variety lacked distinctness for the
purposes of Article 7(1) of Regulation No 2100/94.

71 In paragraph 73 of the judgment under appeal, the
General Court stated that the factors referred to by Mr
Schrader were not sufficient to establish that the Bun-
dessortenamt, and, later, the CPVO and the Board of
Appeal, made a manifest error of assessment on that
point capable of leading to annulment of the contested
decision.

72 Mr Schriader challenges that finding in so far as,
first, the General Court stated, in paragraph 74 of the
judgment under appeal, that the evidence which he had
adduced concerning the effect of environmental factors
was not sufficient to refute the opposite conclusion
drawn by the Bundessortenamt and in so far as, second-
ly, in paragraphs 77 to 79 of the judgment under
appeal, the General Court did not accept Mr Schrider’s
arguments on the basis of statements made by Mrs
Heine at the hearing before the Board of Appeal and in
an email sent to the CPVO.

73 By seeking to demonstrate that the General Court
could not reasonably conclude that the facts and cir-
cumstances referred to above were not sufficient to
refute the conclusion drawn by the Bundessortenamt
and confirmed by the Board of Appeal, Mr Schréder,
although formally pleading an error of law, is essential-
ly calling into question the factual assessments carried
out by the General Court and, in particular, disputing
the probative value it attached to those facts.

74 Consequently, the first and second branches of the
first plea are, to that extent, inadmissible.

75 As regards the arguments that the General Court dis-
torted the facts and the evidence when it assessed the
arguments based on Mrs Heine’s statements and on the
possible impact of environmental factors on the differ-
ences between the reference variety and the candidate
variety, it must be pointed out that the General Court is
the sole judge of any need to supplement the infor-
mation available to it in respect of the cases before it.
Whether or not the evidence before it is sufficient is a
matter to be appraised by it alone and is not subject to
review by the Court of Justice on appeal, except where
that evidence has been distorted or the inaccuracy of
the findings of the General Court is apparent from the
documents in the case-file (Joined Cases C-75/05 P and
C-80/05 P Germany and Others v Kronofrance [2008]
ECR 1-6619, paragraph 78 and case-law cited).

76 Facts not submitted by the parties before the de-
partments of the CPVO cannot be submitted at the
stage of the action brought before the General Court.
The General Court is called upon to assess the legality
of the decision of the Board of Appeal by reviewing the
application of European Union law made by that board,
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particularly in the light of facts which were submitted
to the latter, but that Court cannot carry out such a re-
view by taking into account matters of fact newly
produced before it (see, by analogy, Case C-29/05 P
OHIM v Kaul [2007] ECR 1-2213, paragraph 54).

77 In addition, it must be recalled that the General
Court, which has jurisdiction only within the limits set
by Article 73(2) of Regulation No 2100/94, was not
required to carry out a complete review in order to de-
termine whether or not the SUMCOL 01 variety lacked
distinctness for the purposes of Article 7(1) of Regula-
tion No 2100/94 but that it was entitled, in the light of
the scientific and technical complexity of that condi-
tion, compliance with which must be verified by means
of a technical examination which, as is clear from Arti-
cle 55 of Regulation No 2100/94, is to be entrusted by
the CPVO to one of the competent national offices, to
limit itself to a review of manifest errors of assessment.
78 Consequently, the General Court was entitled to
consider that the evidence on the file was sufficient to
permit the Board of Appeal to rule on the refusal deci-
sion.

79 In addition, as the Advocate General remarked in
point 45 of his Opinion, the General Court, in para-
graph 74 of the judgment under appeal, merely stated
that the explanations, testimony and expert’s reports
put forward by Mr Schrider were not sufficient to re-
fute the conclusion drawn by the Bundessortenamt.

80 The General Court did not err in law in so deciding.

81 With regard to the assessment concerning Mrs Hei-
ne’s statements, the General Court considered, in
paragraph 79 of the judgment under appeal, that there
was no need to attribute particular importance to the
statement which Mrs Heine made in the email on 20
June 2005, noting that she had not maintained her posi-
tion at the hearing before the Board of Appeal.

82 It should be pointed out in that regard that the Gen-
eral Court did not infringe the rules governing the
taking of evidence or the standard of proof when it de-
termined, in its absolute discretion, the probative value
to be accorded to that statement.

83 Moreover, even on the assumption that it is estab-
lished, as Mr Schriader claims, that the minutes of the
hearing before the Board of Appeal had not been sub-
mitted for approval by the parties, contrary to Article
63(2) of Regulation No 1239/95, the findings made by
the General Court in the abovementioned paragraph 79
are to be made by it alone and may not be challenged
on appeal.

84 It is for the General Court alone to determine
whether Mrs Heine’s statements were recorded in the
contested decision in an incomplete fashion. Thus,
when it considered, in paragraph 131 of the judgment
under appeal, that that was not so, the General Court
did not distort the facts of the case.

85 In addition, that irregularity, even if it were estab-
lished, would have no effect on the contents of Mrs
Heine’s statement, as taken into account by the General
Court in paragraph 79 of the judgment under appeal.

86 Consequently, the first and second branches of the
plea under consideration must be rejected in their en-
tirety.

The third, fourth and fifth branches, alleging errors
of law in the appraisal of the probative value of Mr
van Jaarsveld’s statement
— Arguments of the parties
87 In these three branches of the first plea, Mr Schriader
is essentially challenging the General Court’s reasoning
in paragraph 81 of the judgment under appeal in which
it endorsed the position of the Board of Appeal that on
the basis of ‘experience “it could be excluded” that
plants of the SUMCOL 01 variety could have reached
Mr van Jaarsveld’s private garden’.

88 In that regard, Mr Schréider claims, in the third
branch, that the General Court’s findings in paragraph
82 of the judgment under appeal are erroneous inas-
much as he showed that, from 19 August 2003, plants
of that variety could be bought by mail order in Ger-
many and that, in South Africa, that variety was
available, not in the horticultural trade, but only in Mr
van Jaarsveld’s garden. Furthermore, Mr Schréder con-
siders that the General Court distorted the evidence
which he adduced in so far as it endorsed the finding of
the Board of Appeal that the reference variety was gen-
erally available at nurseries in South Africa.

89 By the fourth branch, Mr Schrider submits, in the
context of a challenge to the General Court’s appraisal
of the credibility and impartiality of Mr van Jaarsveld
in paragraphs 84, 93 and 95 of the judgment under ap-
peal, that the General Court failed to take account of
the evidence he adduced in regard to the reasons which
Mr van Jaarsveld had to prevent the SUMCOL 01 vari-
ety obtaining a Community plant variety right.

90 By the fifth branch, he claims that in paragraph 85
of the judgment under appeal, the General Court erred
in law by failing to take account of his statements con-
cerning Mr van Jaarsveld’s ‘credibility’ and the
likelihood that the latter’s statements were true.

91 For its part, the CPVO considers that Mr Schréder is
merely challenging findings of fact, which are not sub-
ject to review by the Court. In addition, Mr Schrider’s
allegation that Mr van Jaarsveld is a competitor was
raised for the first time on appeal, contrary to Article
42 of the Rules of Procedure of the Court.

— Findings of the Court

92 Since the third, fourth and fifth branches of the first
plea relate to the General Court’s appraisal of the pres-
ence of the SUMCOL 01 plant in Mr van Jaarsveld’s
private garden in South Africa, they should be consid-
ered together.

93 In that regard, the General Court held, in paragraph
86 of the judgment under appeal, that Mr Schréder’s
‘argument intended to refute the thesis adopted by the
Board of Appeal that on the basis of experience “it
could be excluded” that plants of the SUMCOL 01 va-
riety could have reached Mr van Jaarsveld’s private
garden is, in any event, of no consequence’.

94 That response to that part of the plea is not marred
by any error of law.
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95 As the General Court was able to note, even if it
were established that the SUMCOL 01 variety was to
be found in Mr van Jaarsveld’s garden in South Africa,
that fact would have no effect on the scientific findings,
which constitute the basis of the contested decision,
that differences existed between that variety and the
plant from Mr van Jaarsveld’s private garden which
was used as a reference variety.

96 Consequently, the third, fourth and fifth branches of
the plea under consideration must be rejected as inef-
fective.

The sixth branch based on the finding that the ref-
erence variety could be considered a matter of
common knowledge

— Arguments of the parties

97 By the sixth branch of this plea, Mr Schrider is es-
sentially challenging the findings made by the General
Court in paragraphs 68, 80, 90, 91 and 96 of the judg-
ment under appeal in so far as they concern whether the
plants from Mr van Jaarsveld’s private garden were a
matter of common knowledge within the meaning of
Article 7(2) of Regulation No 2100/94.

98 To that end, he claims that the General Court made
several errors of law.

99 First, Mr Schrader claims that the General Court
erred in law, and distorted the evidence, in presuming,
incorrectly, that the Board of Appeal, the CPVO and
the Bundessortenamt had assimilated Mr van
Jaarsveld’s reference variety to a “variety’ described by
Mr Codd, a South African botanist.

100 Secondly, the judgment under appeal is contra-
dictory inasmuch as, in paragraphs 80 and 96 thereof, it
is stated that Mr Codd has described a botanical ‘spe-
cies’ Plectranthus ornatus, whereas in paragraph 91 of
that judgment reference is made to the ‘variety’ Plec-
tranthus ornatus.

101  Thirdly, the General Court extended the subject-
matter of the dispute, although it stated in paragraph 68
of the judgment under appeal that the CPVO could not
rely for the first time, before the General Court, on a
‘variety’ described by Mr Codd since that variety had
not been taken into account by the Board of Appeal.
102 The CPVO considers that this branch of the pre-
sent plea is lacking in precision and must be rejected
under Article 112 of the Rules of Procedure of the
Court.

103 None the less, it argues that the reference variety
must be regarded as a matter of common knowledge
since Mr van Jaarsveld confirms that it was already be-
ing marketed in South Africa at the date on which the
application for a Community plant variety right was
lodged, that those plants were provided by one of his
friends, that the General Court correctly verified
whether the ‘variety’, and not the ‘species’, was a mat-
ter of common knowledge, and that Mr Schréder has
not proven that the operative part of the judgment un-
der appeal would have been different if the General
Court had not taken account of the scientific literature.
— Findings of the Court

104  The three arguments put forward in support of
this branch of the first plea challenge the conclusion of

the General Court, in paragraph 92 of the judgment un-
der appeal, that the reference variety was a matter of
common knowledge.

105 In this respect it should firstly be stated that, con-
trary to Mr Schriader’s submission, the General Court,
in paragraph 91 of the abovementioned judgment,
found that the Board of Appeal did not assimilate the
reference variety produced by Mr van Jaarsveld to a
variety described by Mr Codd, but that the board mere-
ly assimilated that reference variety to a variety known
in South Africa which is of the species Plectranthus or-
natus. It intended thereby to refute Mr Schréider’s
argument that the plant sent by Mr van Jaarsveld was
an isolated plant which was in his garden.

106  Secondly, with regard to the alleged contradic-
tion between paragraphs 80, 81 and 91 of the judgment
under appeal, arising from the alleged confusion be-
tween the concepts of ‘variety’ and ‘species’, it should
be noted that it is not apparent from those paragraphs
that the General Court did not take due account of the
distinction between those two concepts. The General
Court accepted, in paragraph 80 of the said judgment,
that ‘Plectranthus ornatus is a species with numerous
varieties’ and, in paragraph 91 of the judgment, the
General Court referred to ‘the South African variety of
the Plectranthus ornatus species’.

107 In addition, no contradiction can arise from the
mere fact that, as Mr Schrader contends, the General
Court incorrectly implied that Mr Codd described a va-
riety of Plectranthus ornatus in his publications instead
of the corresponding species. As the Advocate General
pointed out in point 67 of his Opinion, the very nature
of a ‘species’ is that it is composed of its different vari-
eties and, for this reason, a detailed description of such
a species cannot be detached from the varieties which it
comprises.

108 Thirdly, since the argument alleging an extension
of the subject-matter of the dispute is based on a mis-
reading of paragraph 91 of the judgment under appeal,
it must be rejected as unfounded.

109 It follows that the sixth branch of the plea under
consideration must be rejected.

110 It follows from the foregoing that the first plea
must be rejected in its entirety.

The second plea

111 The second plea is divided into five branches.
The first, second and third branches alleging con-
tradictions, errors and breach of Community law
concerning the account taken of scientific publica-
tions in order to establish that the reference variety
was a matter of common knowledge

— Arguments of the parties

112 In the first branch of the present plea, Mr
Schrider claims, essentially, that, first, in paragraphs
66, 80 and 96 to 100 of the judgment under appeal, the
General Court contradicted itself in considering that
‘very different varieties’ can be part of the botanic spe-
cies Plectranthus ornatus and in accepting, by way of
conclusion, that the descriptions appearing in the publi-
cations correspond to the description of a botanic
‘species’. UPOV Document TG/1/3, of 19 April 2002,
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refers only to the description of a ‘variety’ in apprais-
ing whether it is a matter of common knowledge.

113 Second, given the limits of the General Court’s
review, as set out in paragraph 66 of the judgment un-
der appeal, it was not required to verify whether the
species at issue was already known, on the basis of a
detailed description.

114  The CPVO contends that the first branch of the
second plea merely repeats the sixth branch of the first
plea.

115 By the second branch of the second plea, Mr
Schriader considers that the investigation of the facts
carried out by the CPVO, the Board of Appeal and the
General Court is manifestly incomplete inasmuch as no
comparison was made between the expression of the
characteristics set out in Mr Codd’s publication and
that of the candidate variety.

116  The CPVO points out that it is no longer possi-
ble, at the appeal stage, to challenge the examination of
the facts carried out by it or by the Board of Appeal.
117 By the third branch of this plea, Mr Schrader
claims that Article 7(2) of Regulation No 2100/94 pro-
hibits in principle reliance on the detailed description of
a variety appearing in a publication for the purposes of
appraising the distinctness of a candidate variety.
Moreover, International Convention for the Protection
of New Varieties of Plants of 2 December 1961, as re-
vised on 19 March 1991, to which the European
Community is a party, no longer uses the example of a
detailed description of a variety as justification that it is
a matter of common knowledge, whereas that require-
ment was expressly mentioned in the version of the
Convention as revised on 23 October 1978. Conse-
quently, neither the Board of Appeal nor the General
Court was entitled to take as a basis a description ap-
pearing in Mr Codd’s publication.

118  Furthermore, the General Court’s interpretation
of Article 7(2) of Regulation No 2100/94 runs counter
to the applicable German legislation on plant variety
rights, takes no account of the particularities of the ob-
ject being protected, which is composed of living
material, and is contrary to legal literature.

119  The CPVO states that any kind of evidence is
admissible when considering whether a candidate va-
riety is a matter of common knowledge and that there is
no exception in Regulation No 2100/94.

— Findings of the Court

120 By the first, second and third branches of the
second plea, Mr Schréder is essentially challenging the
fact that the General Court accepted that the detailed
description of a variety appearing in a scientific publi-
cation can be taken into account as evidence that a
variety is a matter of common knowledge within the
meaning of Article 7(2) of Regulation No 2100/94.

121  In that connection, in paragraph 96 of the judg-
ment under appeal, the General Court referred, for the
sake of completeness, to the scientific literature as con-
firmation of Mr van Jaarsveld’s statements. In
paragraphs 97 and 98 of that judgment, the General
Court pointed out that, pursuant to the UPOV rules and,
in particular, to point 5.2.2.1, ‘Common Knowledge’,

of UPOV Document TG/1/3 of 19 April 2002, ‘the
publication of a detailed description is, inter alia, one of
the aspects which should be taken into consideration in
order to establish common knowledge’. In paragraph
99 of the judgment, it was accepted that such a factor
may also be taken into account under Article 7(2) of
Regulation No 2100/94 and, in paragraph 100 of the
judgment, it was held that the Board of Appeal was en-
titled to take account of the detailed descriptions
contained in the works by Mr Codd to establish wheth-
er the reference variety was a matter of common
knowledge.

122 In that regard it should be recalled that it is set-
tled case-law that the Court of Justice will reject
outright complaints directed against grounds of a
judgment of the General Court included purely for the
sake of completeness since they cannot lead to the
judgment being set aside and are therefore nugatory
(Case C-184/01 P Hirschfeldt v AEE [2002] ECR I-
10173, paragraph 48).

123 In the present case, the General Court’s reason-
ing in paragraphs 96 to 100 of the judgment under
appeal is set out for the sake of completeness in regard
to the reasoning set out in paragraphs 89 to 95 of the
judgment.

124 It follows that the first, second and third branches
of the second plea are ineffective and must therefore be
rejected.

The fourth branch alleging that the General Court
erred in law in failing to take account of Mr
Schrider’s arguments concerning the infringement
of Article 62 of Regulation No 2100/94

— Arguments of the parties

125  Mr Schrider claims the General Court erred in
law in rejecting his argument alleging infringement of
Article 62 of Regulation No 2100/94. He contends that
the General Court was wrong to hold, in paragraph 104
of the judgment under appeal, that his thesis, set out in
paragraph 103 of that judgment, that the SUMCOL 01
variety should have been recognised by the CPVO as
clearly distinct was in apparent contradiction with the
thesis put forward by him that the candidate variety and
the reference variety were one and the same variety.
The alleged contradiction did not exist since, if the
plants sent by Mr van Jaarsveld belonged to the variety
SUMCOL 01, there was no ‘reference variety’ to estab-
lish the distinction in question.

126  The CPVO contends that this branch of the sec-
ond plea should be rejected.

— Findings of the Court

127 It should be noted at the outset that the General
Court, in paragraph 87 of the judgment under appeal,
had already rejected the premiss on which Mr
Schriader’s argument is based, namely, that the refer-
ence variety and the candidate variety are one and the
same plant.

128  Even supposing that, in paragraph 104 of the
judgment under appeal, the General Court incorrectly
considered that Mr Schréder’s position was contradic-
tory, even though he had put forward an alternative
plea in the context of Article 62 of Regulation No
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2100/94, the Court none the less finds that the General
Court rejected that plea on grounds set out in paragraph
106 of the judgment under appeal, which Mr Schriader
has not challenged.

129  The fourth branch of the second plea must there-
fore be rejected.

The fifth branch, alleging errors in law in assessing
Mrs Heine’s participation in the hearing

— Arguments of the parties

130  Mr Schréder claims that in appraising, in para-
graphs 129 to 132 of the judgment under appeal, the
conditions under which Mrs Heine took part in the
hearing before the Board of Appeal, the General Court
infringed Article 60(1) and Article 15(2) of Regulation
No 1239/95.

131  In that regard, he states, first, that the General
Court overlooked the fact that a decision ordering a
measure to take evidence was necessary in order to
hear a party to the proceedings and, secondly, that the
General Court incorrectly stated that Mrs Heine was an
agent of the CPVO, whereas she was an employee of
the Bundessortenamt and, thirdly, that neither the
CPVO nor the Board of Appeal established that the
conditions for valid representation of that office were
fulfilled by Mrs Heine.

132 The CPVO contends that the invitations it issued
for the purposes of the oral procedure on 30 May 2005
were lawful. It is for the President of the CPVO alone
to decide on the composition of his delegation and
therefore on the participation of Mrs Heine, who had
taken part in the preparation of the refusal decision.

— Findings of the Court

133 The General Court pointed out in paragraph 130
of the judgment under appeal that it is clear from the
minutes of the hearing of the Board of Appeal that Mrs
Heine appeared before it in her capacity as an agent of
the CPVO and not a witness or an expert.

134 Consequently, since Mrs Heine must therefore be
regarded as an agent of the CPVO, the obligations
flowing from Articles 60(1) and 15(1) of Regulation
No 1239/95 cannot usefully be relied on.

135 Pursuant to Article 68 of Regulation No 2100/94,
since the CPVO was a party to the appeal proceedings
and Mrs Heine was its agent, Article 60(1) of Regula-
tion No 1239/95 was not infringed when the General
Court held, in paragraph 130 of the judgment under ap-
peal, that her presence at the hearing did not require the
adoption of a measure for taking evidence within the
meaning of the latter provision.

136  Furthermore, the General Court rightly pointed
out that, pursuant to Article 15(2) of Regulation No
1239/95, the acts performed by Mrs Heine pursuant to
the terms of the agreement between the CPVO and the
Bundessortenamt concerning the technical examination
are to be considered acts of the CPVO as far as third
parties are concerned.

137 It follows that the fifth branch of the plea under
consideration must be rejected.

138 It follows from the foregoing that the second plea
must be rejected in its entirety.

139 It follows from all of the foregoing considera-
tions that the appeal must be dismissed.

Costs

140  Under Article 69(2) of the Rules of Procedure of
the Court, applicable to the procedure on appeal by vir-
tue of Article 118 of those Rules, the unsuccessful
party is to be ordered to pay the costs if they have been
applied for in the successful party’s pleadings. Since
the CPVO sought such an order and Mr Schriader has
failed in his appeal, he must be ordered to pay the
costs.

On those grounds, the Court (Second Chamber) hereby:
1. Dismisses the appeal;

2. Orders Mr Schréder to pay the costs.

OPINION OF ADVOCATE GENERAL
MAZAK

delivered on 3 December 2009(1)

Case C-38/09 P

Ralf Schréider

v

Community Plant Variety Office (CPVO)

(Appeal — Community plant variety rights — Regulation
No 2100/94 and Regulation No 1239/95 — Decision of
the Board of Appeal of the Community Plant Variety
Office — Rejection of the application for Community
plant variety rights in respect of the plant variety
‘SUMCOL 01’ — Distinctive character of the candidate
variety — Factors which can be taken into consideration
in order to determine whether a variety is a matter of
common knowledge)

I - Introduction

1. By the present appeal, Mr Ralf Schrider asks the
Court to set aside the judgment of the Court of First In-
stance (Seventh Chamber) of 19 November 2008 in
Case T-187/06 Schriader v Community Plant Variety
Office (‘CPVO’) (2) (‘the judgment under appeal’), by
which that Court dismissed Mr Schrédder’s action
against the decision of 2 May 2006 of the Board of Ap-
peal of the CPVO (‘Board of Appeal’) (the ‘contested
decision’) to reject his application for the grant of
Community plant variety rights, under Council Regula-
tion (EC) No 2100/94 of 27 July 1994 on Community
plant variety rights (3) in respect of plant variety
SUMCOL 01 (‘the candidate variety’).

2. The appeal essentially raises the question whether
the Court of First Instance was correct to confirm the
contested decision, according to which the candidate
variety was not clearly distinguishable from the refer-
ence variety which was to be regarded as a matter of
common knowledge.

II - Legal context

3. According to Article 6 of Regulation No 2100/94,
Community plant variety rights are to be granted for
varieties that are distinct, uniform, stable and new.

4. According to Article 7 of Regulation No 2100/94:

‘1. A variety shall be deemed to be distinct if it is clear-
ly distinguishable, by reference to the expression of the
characteristics that results from a particular genotype or
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combination of genotypes, from any other variety
whose existence is a matter of common knowledge on
the date of application determined pursuant to Article
51.

2. The existence of another variety shall in particular be
deemed to be a matter of common knowledge if on the
date of application determined pursuant to Article 51:
(a) it was the object of a plant variety right or entered in
an official register of plant varieties, in the Community
or any State, or in any intergovernmental organisation
with relevant competence;

(b) an application for the granting of a plant variety
right in its respect or for its entering in such an official
register was filed, provided the application has led to
the granting or entering in the meantime.

The implementing rules pursuant to Article 114 may
specify further cases as examples which shall be
deemed to be a matter of common knowledge.’

5. According to Article 67 of Regulation No 2100/94,
decisions of the CPVO which have been taken pursu-
ant, inter alia, to Articles 61 and 62 are subject to
appeal.

6. Under Article 70 of Regulation No 2100/94:

‘1. If the body of the [CPVO] which has prepared the
decision considers the appeal to be admissible and well
founded, the [CPVO] shall rectify the decision. This
shall not apply where the appellant is opposed by an-
other party to the appeal proceedings.

2. If the decision is not rectified within one month after
receipt of the statement of grounds for the appeal, the
[CPVO] shall forthwith:

— decide whether it will take an action pursuant to Arti-
cle 67(2), second sentence, and

— remit the appeal to the Board of Appeal.’

7. Article 75 of Regulation No 2100/94 provides with
regard to the statement of the grounds of the decision
and to the right to be heard:

‘Decisions of the Office shall be accompanied by
statements of the grounds on which they are based.
They shall be based only on grounds or evidence on
which the parties to proceedings have had an oppor-
tunity to present their comments orally or in writing.’

8. According to Article 76 of Regulation No 2100/94:
‘In proceedings before it the [CPVO] shall make inves-
tigations on the facts of its own motion, to the extent
that they come under the examination pursuant to Arti-
cles 54 and 55. It shall disregard facts or items of
evidence which have not been submitted within the
time-limit set by the [CPVO].

9. Articles 60, 61, 62 and 63 of Commission Regulation
(EC) No 1239/95 of 31 May 1995 establishing imple-
menting rules for the application of Council Regulation
(EC) No 2100/94 as regards proceedings before the
Community Plant Variety Office (4) lay down rules on
the taking of evidence by the CPVO, the commission-
ing of experts, the costs of taking evidence and on the
minutes of oral proceedings and of taking of evidence
respectively.

I — Factual background

10. In the judgment under appeal, the facts giving rise
to the present dispute were set out as follows:

‘10 On 7 June 2001, the applicant, Mr Ralf Schréder,
applied to the CPVO for a Community plant variety
right pursuant to Regulation No 2100/94. That applica-
tion was registered under number 2001/0905.

11 The plant variety for which the right was sought was
SUMCOL 01 (“the candidate variety”), originally sub-
mitted as belonging to the species Coleus canina,
Katzenschreck. The parties later agreed that it belonged
to the species Plectranthus ornatus.

12 In his application, the applicant indicated that the
candidate variety had already been marketed within,
but not outside of, the European Union, initially in Jan-
uary 2001, under the name “Verpiss dich” (“get lost”).
It was the product of a cross between a plant of the spe-
cies Plectranthus ornatus and a plant of the species
Plectranthus ssp. (known in German as South American
“Buntnessel’).

13 On 1 July 2001, the CPVO requested the Bun-
dessortenamt (Federal Plant Variety Office, Germany)
to conduct the technical examination pursuant to Arti-
cle 55(1) of Regulation No 2100/94.

14 1t is clear both from the file, from the statement of
facts in the contested decision and from the claims of
fact made in the application and not disputed by the
CPVO that, during the first year of the examination
procedure, the applicant’s competitors opposed the
grant of the right being sought. The competitors argued
that the candidate variety was not a new plant variety
but a wild variety originating in South Africa and
which had been marketed for years in that country and
in Germany.

15 The candidate variety was first compared to a refer-
ence variety provided by the Unger firm, one of the
applicant’s competitors, and classified by it as belong-
ing to the species Plectranthus comosus, “similar to
ornatus”. It appeared that the two varieties were not
clearly distinguishable from each other. However, Un-
ger was unable to provide any evidence that the
reference variety was already known. In its interim re-
port, drawn up in accordance with the rules of the
UPOV (International Union for the Protection of New
Varieties of Plants) and dated 28 November 2002, the
Bundessortenamt stated the following:

“... this year, SUMCOL 01 was not distinct from the
plants from Unger, designated as Plectranthus ornatus.
Mr Unger was unable, however, to provide any proof
of the plants’ commercialisation in the market since
1998. The examination needs to be retaken in 2003.”

16 On 20 March 2002, Dr Menne, acting on behalf of
Mrs Heine, the Bundessortenamt examiner responsible
for the technical examination, approached Mr E. van
Jaarsveld from Kirstenbosch Botanical Gardens (South
Africa) with a request to provide cuttings or seeds of
Plectranthus comosus or Plectranthus ornatus, which he
wished to use as reference varieties. At the same time,
he was asked whether varieties of this species were
available on the market in South Africa.

17 In his reply of 25 March 2002, Mr van Jaarsveld
stated the following:
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“Plectranthus comosus and P. ornatus are grown com-
monly in our country. The first named is now a
declared invasive weed and may no longer be sold by
nurseries. There are variegated cultivars available
which are often grown and I think is still legal to prop-
agate. P. ornatus is still used a lot and sold by nurseries.
It is now autumn and I will search for seeds of both
species. As not one are [sic] indigenous locally we do
not grow them here at Kirstenbosch and I will have to
check the plants in peoples [sic] gardens for seed.”

18 In a letter of 15 May 2002, Mrs Miller, of the Royal
Horticultural Society Garden in Wisley (United King-
dom) wrote to Mrs Heine in the following terms:

“] am afraid that we do not have seeds of Plectranthus.
I suggest that you contact either the Botanical Society
of South Africa at Kirstenbosch ... or Silverhill Seeds
..., Cape Town, South Africa.

The Coleus canina is almost certainly Plectranthus or-
natus which has been known incorrectly as P. comosus
in the past. [ have bought some plugs of ‘C. canina’ and
they are more or less identical with the plants of P. or-
natus that I have been growing for years and with a
plant I received from a British nursery early last year
for identification.”

19 In a letter of 16 October 2002, Mr van Jaarsveld ex-
pressed the following opinion of a photograph of the
candidate variety sent to him by Mrs Heine:

“Your plant in question is definitely P. ornatus Codd. I
know that species very well. P. comosus is a large
shrub with very different hair leaves.”

20 On 12 December 2002, the Bundessortenamt re-
ceived cuttings sent by Mr van Jaarsveld, which he said
had come from his private garden. Since some of the
cuttings had not survived the journey, probably because
of the cold, the Bundessortenamt reproduced the survi-
vors in order to obtain additional cuttings. The plants
thus obtained were cultivated along with the plants of
the SUMCOL 01 candidate variety during the examina-
tion year 2003. At the end of that examination, it
appeared that the differences between the candidate va-
riety and the plants obtained from the cuttings sent by
Mr van Jaarsveld were minimal. According to an email
from Mrs Heine dated 19 August 2003, the differences
were “significant” but barely visible.

21 In a letter of 7 August 2003, the CPVO informed the
applicant that the Bundessortenamt had established that
“there are shortcomings in the distinctiveness of the
plants from the plants being tested at the Botanical
Gardens Kirstenbosch”. It is common ground between
the parties that in actual fact the plants came from Mr
van Jaarsveld’s private garden. The letter also stated
that, according to Mrs Heine, the applicant had been
unable to identify his variety SUMCOL 01 when in-
specting the Bundessortenamt’s test field.

22 In September 2003, the applicant submitted his
comments on the results of the technical examination.
On the basis, on the one hand, of the results of his fact-
finding mission to South Africa, on which he embarked
between 29 August and 1 September 2003 and, on the
other, on the results of his visit to the botanical gardens
in Meise (Belgium) on 15 September 2003 he stated

that he was convinced that the plants from Mr van
Jaarsveld’s garden, used for the purposes of compari-
son, did not belong to the reference variety but to the
SUMCOL 01 variety itself. Furthermore, he expressed
doubts as to whether the reference variety was a matter
of common knowledge.

23 The concluding report of the Bundessortenamt of 9
December 2003, drawn up in accordance with UPOV
rules, was sent to the applicant for observations on 15
December 2003, with a covering letter from the CPVO.
The report concludes that the candidate variety
SUMCOL 01 is not distinguishable from the reference
variety P. ornatus South Africa (van Jaarsveld).

24 The applicant submitted his final comments on that
report on 3 February 2004.

25 By Decision No R 446 of 19 April 2004 (“the rejec-
tion decision”), the CPVO rejected the application for a
Community plant variety right because of a lack of dis-
tinctiveness of the SUMCOL 01 variety, in accordance
with Article 7 of Regulation No 2100/94.

26 With regard, more particularly, to whether the refer-
ence variety was a matter of common knowledge, the
CPVO stated as follows in the rejection decision:
“During the technical examination, the SUMCOL 01
variety was not clearly distinguishable, in regard to the
characteristics observed, from the reference material,
Plectranthus ornatus from South Africa, which at the
time that the application was introduced (7 June 2001),
was a matter of common knowledge.

Mr van Jaarsveld stated that the botanical gardens in
Kirstenbosch concentrated on native species. P. ornatus
is not a species native to South Africa, which explains
why it is not cultivated in the botanical gardens. How-
ever, the [reference] variety is on the market and is sold
in nurseries in South Africa, with the result that it can
be found in private gardens, such as that of Mr van
Jaarsveld. Since that variety is available on the market
and can be found in private gardens, it must be regard-
ed as a matter of common knowledge.

The [CPVO] has no reason to doubt the origin of the
plant material indicated by Mr van Jaarsveld.”

27 On 11 June 2004, the applicant brought an appeal
before the Board of Appeal of the CPVO against the
rejection decision. At the same time, he petitioned to be
permitted to inspect the files in the case. The petition
was granted on 25 August 2004, that is to say, five days
before the expiry of the four-month time-limit for filing
a written statement setting out the grounds of appeal
laid down in Article 69 of Regulation No 2100/94. The
applicant nonetheless filed such a statement on 30 Au-
gust 2004.

28 The rejection decision was not the subject of inter-
locutory revision under Article 70 of Regulation No
2100/94 within one month after receipt of the statement
of grounds for the appeal, as provided for in that article.
By letter of 30 September 2004, the CPVO informed
the applicant, however, of its decision of the same day
to “defer” its decision on that point for two weeks on
the ground that new investigations seemed useful.
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29 On 8 October 2004, Mr van Jaarsveld provided the
CPVO with the following information:

“Plectranthus ornatus was described in Dr L.E. Codd’s
‘Plectranthus and allied genera in southern Africa’ [Bo-
thalia 11, 4: page 393-394 (1975)]. Dr Codd in his
diagnosis states ‘Grows over rocks in semi-shade at al-
titudes of 1 000 and 1 500 m from Ethiopia to
Tanzania. Cultivated and semi-naturalised in South Af-
rica.” I can thus state and confirm with Dr Codd that
this plant has been in our local nursery trade for more
than 30 years. By 1975 the plant had already been ex-
tensively used and traded, but under the name P.
neochilus. Plectranthus ornatus is found today in gar-
dens all over South Africa and is widespread in the
horticultural trade.”

30 On 13 October 2004, the CPVO asked Mr van
Jaarsveld further questions about the location and date
of the cuttings sent, proof of their purchase, alternative
sources of acquisition and possible origins of the plant
material from Europe, as well as the literary reference
to Dr Codd’s book.

31 On 15 October 2004, Mr van Jaarsveld replied as
follows:

“The plants in question were not bought — it is a com-
mon clone which people all over Cape Town and RSA
[Republic of South Africa] grow. The plants I sent
them were from my private garden (I live and work at
Kirstenbosch Botanical Gardens), I got a cutting some
years back from a friend’s [sic] garden in Plumstead
which were spread by the [horticultural] trade. We even
used to grow it in our Botanical Gardens under the
name P. neochilus, however since we found out that it
is an alien we have eradicated it from Kirstenbosch Bo-
tanical Gardens as we only grow RSA plants. This
clone is available from nurseries all over RSA and has
been in our [horticultural] trade since the early seven-
ties. I have been working with Plectr. for many years
and am well acquainted with this clone; it is not grown
from seed and thus all from the same genetic source,
thus a single clone.

I will send you a copy of the relevant pages from Dr
Codd.”

32 The CPVO also contacted the South African Minis-
try of Agriculture, with reference to Mr van Jaarsveld’s
opinion, and asked for more information about the gen-
eral availability of Plectranthus ornatus.

33 In her reply of 2 November 2004, Mrs J. Sadie of
that ministry stated the following:

“I have been in contact with another Plectranthus ex-
pert, Dr Gert Brits, who is also a breeder.

Firstly, Plectranthus is one of the genera in the work
field of Mr Ernst van Jaarsveld for many years; there-
fore he is really the expert with regard to this genus and
you can believe his information.

Secondly, Plectranthus ornatus is a species of tropical
African origin (Tanzania and Kenya). This species is
very similar to the South African species, P. neochilus,
the differences are the longer inflorescence of the latter
and the rounded leaf tip of P. ornatus. It seems that
nurseries get mixed up with the 2 species. As the nurse-
rymen are mostly not qualified botanists, they take the

word of others for identification of plants and also very
few will know the fine distinction made between spe-
cies like these two.

There are herbarium specimens of P. ornatus in the Pre-
toria Herbarium which were collected from a garden in
1960. Confirmation of herbarium specimens collected
from naturalised and garden plants in South Africa is in
the recent publication of Dr H.F. Glen, ‘Cultivated
Plants of southern Africa — names, common names, lit-
erature’, 2002, p. 326.

The publication by L.E. Codd in 1975, ‘Plectranthus
(Labiateae) and allied genera in southern Africa’, Bo-
thalia 11(4):371-442 refers to P. ornatus as cultivated
and semi-naturalised in South Africa. This is confirmed
by Andrew Hankey in his article in Plantlife No 21,
September 1999, ‘The genus Plectranthus in South Af-
rica: diagnostic characters and simple field keys’, p. 8—
15.

Fact is, this species originates from Africa, and if
plants, even from a private garden are indistinguishable
from a variety submitted for plant breeders’ rights, it
means that the ‘variety’ is not unique.

... We can determine sources of production of P. or-
natus, but that will take time. However, one reference 1
can give you is Rodene Wholesale Nursery in Port
Elizabeth that complained about a P. neochilus variety
being registered in the USA, but from the pictures they
can’t distinguish it from the standard P. neochilus
they’ve been growing for about 15 years.”

34 On 10 November 2004, the CPVO decided not to
rectify the rejection decision under the interlocutory
revision procedure laid down in Article 70 of Regula-
tion No 2100/94 and remitted the appeal to the Board
of Appeal. The CPVO noted that the crucial question
was whether the plant material of the reference variety
sent to the Bundessortenamt by Mr van Jaarsveld was,
as the applicant claims, material of the SUMCOL 01
variety exported from Germany to South Africa. The
CPVO answered that question in the negative on the
basis of the technical examination carried out by the
Bundessortenamt, which revealed the existence of dif-
ferences in regard to plant height, leaf width and the
length of the tube of the corolla.

35 In its written answer of 8 September 2005 to a ques-
tion asked by the Board of Appeal, the CPVO admitted
that the change of climate and site could cause the
plants to react and, as the Bundessortenamt had ex-
plained, it could not be completely excluded that the
varieties which showed such minimal differences as the
candidate variety and the reference variety could be of
the same variety.

36 The parties presented oral argument to the Board of
Appeal at the hearing on 30 September 2005. It is clear
from the minutes of that hearing that Mrs Heine attend-
ed as a representative of the CPVO. She stated, inter
alia, that, of the six cuttings sent by Mr van Jaarsveld,
only four survived the journey. In order to exclude the
possibility that the differences between the candidate
variety and the reference variety were due to environ-
mental factors, new cuttings were made and used as the
reference variety. Since they were of the second gener-
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ation, the differences noted should, in her view, be im-
puted to genotypical factors.

37 It is also clear from the minutes of the hearing that,
when it ended, the Board of Appeal was not totally
convinced that the reference variety was a matter of
common knowledge. Without questioning the credibil-
ity and technical expertise of Mr van Jaarsveld, it
considered that certain of his statements to that effect
had not been sufficiently supported, with the effect that
it considered it necessary for one of its members to visit
South Africa as a measure of inquiry pursuant to Arti-
cle 78 of Regulation No 2100/94.

38 ...

39 On 27 December 2005, the Board of Appeal ordered
the measure of inquiry in question. It made implemen-
tation of that measure subject to the condition that the
applicant pay a fees advance of EUR 6 000 under Arti-
cle 62 of Commission Regulation (EC) No 1239/95 ...
40 In a document dated 6 January 2006, the applicant
claimed that he was not required to provide evidence
and had not sought the measure of inquiry which had
been ordered. He pointed out that it was for the CPVO
to determine distinctness within the meaning of Article
7 of Regulation No 2100/94. That was why, in his
view, a “reconnaissance trip” to South Africa could be
envisaged only under Article 76 of Regulation No
2100/94. Under that provision, it was not for him to pay
a fees advance.

41 By decision of 2 May 2006 (Case A 003/2004, the
“contested decision”) the Board of Appeal rejected the
appeal against the rejection decision. It considered, es-
sentially, that the SUMCOL 01 variety could not be
clearly distinguished from a reference variety which
was a matter of common knowledge at the time that the
application was made.

42 With regard to the failure to implement the order for
measures of inquiry, the Board of Appeal indicated as
follows at page 20 of the said decision:

“The order for evidence relating to the issue of the
identity and common knowledge of the reference varie-
ty originating from the garden of van Jaarsveld was not
issued because the Board, after initial doubts about the
abovementioned reasons, was finally persuaded that the
variety used for comparison was the reference variety
and not SUMCOL 01, and that the reference variety
was common knowledge on the date of application.

For this reason, the fact that the Appellant has not paid
the advance fee for the taking of evidence was not a
causal factor in the decision not to take evidence.””

IV — Proceedings before the Court of First Instance
and the judgment under appeal

11. By application lodged on 18 July 2006, Mr
Schrader brought an action for annulment of the con-
tested decision before the Court of First Instance. The
action was, essentially, based on eight pleas, alleging
infringements of Regulation No 2100/94 — more partic-
ularly, of Article 62 in conjunction with Article 7(1)
and (2), Article 67(2), Article 70(2), Article 75 and the
‘general prohibition, in a State governed by the rule of
law, on taking decisions by surprise’, Article 76 and

Article 88 — as well as infringement of Articles 60(1)
and 62(1) of Regulation No 1239/95.

12. By the judgment under appeal, the Court of First
Instance, after rejecting each of those pleas as unfound-
ed, ineffective or irrelevant, dismissed the action as
unfounded and ordered Mr Schrider to pay the costs.

V — Forms of order sought before the Court

13. Mr Schréder claims that the Court should:

— set aside the judgment of the Court of First Instance
(Seventh Chamber) of 18 November 2008 in Case T-
187/06;

— allow the appellant’s application for annulment of the
decision of the Board of Appeal of the CPVO of 2 May
2006 (Reference A003/2004) made in the proceedings
at first instance.

With regard to the second point, in the alternative:

— refer the case back to the Court of First Instance for
fresh judgment;

— order the CPVO to pay all the costs arising from the
present proceedings, the proceedings before the Court
of First Instance and the proceedings before the Board
of Appeal.

14. The CPVO contends that the Court should:

— dismiss the appeal;

— order Mr Schréader to pay the costs of the proceedings
before the Court of First Instance and before the Court.
VI — The appeal

A — Preliminary remarks

15. In support of his appeal, Mr Schrider puts forward
two pleas in law, which are each divided into several
separate parts.

16. By his first plea, which comprises six parts, Mr
Schrider claims, in essence, that the Court of First In-
stance, in its review of the contested decision,
committed a number of procedural errors in that it im-
posed excessive demands with regard to his
submissions, drew contradictory conclusions, infringed
the right to be heard, made manifestly incorrect find-
ings of fact and distorted facts and evidence.

17. The second plea is structured in five parts and al-
leges further infringements of Community law,
manifest contradictions and procedural errors, in par-
ticular in so far as the Court of First Instance confirmed
that a detailed description of a plant variety in academ-
ic literature can be taken into account in establishing
whether a candidate variety is a matter of common
knowledge.

18. As regards the CPVO, it takes the view that the
pleas on which the present appeal is based should be
declared inadmissible, as they are directed entirely
against factual assessments and the appraisal of evi-
dence carried out by the Court of First Instance. In any
event, the CPVO contests each of the arguments put
forward by Mr Schridder and submits that his pleas
should be rejected as unfounded.

19. In this context, as the present appeal does indeed
raise issues of admissibility and since both parties to
the present proceedings have commented on the scope
of judicial review in cases concerning the grant of a
Community plant variety right under Regulation No
2100/94, it seems appropriate to make some general
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remarks concerning the role of the Community Courts
in such cases and the confines of their respective juris-
dictions.

20. It should be noted, at the outset, that decisions tak-
en by the CPVO on the grant or refusal of Community
plant variety rights are potentially subject — apart from
the possibility of interlocutory revision by the CPVO-
body which prepared the decision concerned itself — to
a three-tier review system, whereby a first ‘internal’
appeal lies to the Board of Appeal. Following that ad-
ministrative review procedure there exists, as is
apparent from Article 73(1) and (2) of Regulation No
2100/94, the possibility of judicial review by the Court
of First Instance and, pursuant to Article 225 EC, by
the Court of Justice on appeal.

21. In that regard, it is important to bear in mind that
the subject-matter of review is different at each of those
levels. As far as the Board of Appeal is concerned, it
follows from Articles 71 and 72 of Regulation No
2100/94 that it may re-examine the case and decide it
and, in doing so, may itself exercise any power which
lies within the competence of the CPVO. It is thus enti-
tled to carry out a new, full examination as to the merits
of the appeal, in terms of both law and fact. (5)

22. The Court of First Instance is called upon to review
the lawfulness of a decision of the Board of Appeal
against which an action has been brought. It thus con-
siders whether that decision is, by reference to the time
of its adoption by the Board of Appeal, (6) vitiated by
one of the grounds mentioned in Article 73(1) of Regu-
lation No 2100/94, namely lack of competence,
infringement of an essential procedural requirement,
infringement of the Treaty, of that regulation or of any
rule of law relating to their application, or misuse of
power.

23. The subject-matter of an appeal before the Court of
Justice pursuant to Article 225 EC is, by contrast, the
legality of the decision or judgment of the Court of
First Instance. In the present appeal, the Court of Jus-
tice consequently has no jurisdiction to review the
decision taken by the Board of Appeal, let alone the
decision originally taken by the CPVO. Nor is the ap-
peals procedure intended as a general re-examination of
the application brought before the Court of First In-
stance. Rather, as follows from settled case-law, the
jurisdiction of the Court of Justice in an appeal is lim-
ited to a review of the findings of law of the Court of
First Instance — to the exclusion, in principle, of any
findings of fact — on the pleas argued before that court.
(7)

24. In addition, when reviewing administrative acts of
Community institutions, the Community Courts are, as
the Court of First Instance pointed out in its prelimi-
nary considerations in paragraphs 59 to 62 of the
judgment under appeal, also subject to certain limita-
tions as regards the ‘depth’ of judicial review to be
carried out.

25. In that regard, it is apparent from the case-law of
the Court that where Community authorities are, when
exercising their powers, called upon to make complex
assessments of a technical, scientific, economic or so-

cial nature, those authorities are to be accorded a cer-
tain margin of appreciation. (8) It also follows from the
case-law that, when reviewing an administrative deci-
sion based on such an appraisal, the Community
judicature must not substitute its own assessment for
that of the competent authority. Consequently, judicial
review in such matters must be limited to verifying that
the measure in question is not vitiated by any manifest
errors or misuse of powers and that the authority con-
cerned has not manifestly exceeded the limits of its
discretion. (9) In particular, as the Court of First In-
stance pointed out in paragraph 61 of the judgment
under appeal, the Community judicature must in such
cases examine whether the evidence relied on is factu-
ally accurate, reliable and consistent and whether that
evidence contains all the information which must be
taken into account in order to assess the complex situa-
tion concerned. (10)

26. That case-law is, in my view, also applicable as re-
gards the grant of Community plant variety rights to the
extent, however, that an administrative decision in that
field is the result of complex assessments of the kind
referred to in the aforementioned case-law, as is with-
out doubt, as the Court of First Instance held in
paragraphs 63 to 66 of the judgment under appeal, the
case when it comes to appraising the distinctive charac-
ter of a plant variety in the light of the criteria laid
down in Article 7(1) of Regulation No 2100/94.

27. That said, as the various branches of the pleas on
which Mr Schréder relies are in part overlapping and in
part repetitive, it is appropriate to examine together (i)
the first and second parts of the first plea and (ii) the
third, fourth and fifth parts of that plea. Likewise, the
first, second and third parts of the second plea will be
examined together.

B — Pleas in law

1. The first plea

a) The first and second parts of the first plea, con-
cerning the findings of the Court of First Instance
on the question whether the reference variety and
the candidate variety were in fact the same variety

i) Main arguments

28. By the first part of his first plea, Mr Schrider chal-
lenges the findings of the Court of First Instance, in
paragraphs 76, 79 and 131 of the judgment under ap-
peal, relating to the statements of Mrs Heine on the
question whether the van Jaarsveld reference variety
was actually identical with the SUMCOL 01 candidate
variety. Mr Schrider maintains, first, that the Court of
First Instance was wrong to state, in paragraph 131 of
the judgment under appeal, that he had put forward no
evidence in support of his argument that Mrs Heine’s
statements were recorded in the contested decision in
an incomplete fashion. Second, the minutes of the hear-
ing on 30 September 2005 before the Board of Appeal,
referred to in paragraph 79 of the judgment under ap-
peal, cannot provide definitive proof as to the
statements made by the parties at the hearing, as those
minutes were made in contravention of Article 63(2) of
Regulation No 1239/95. Third, the Court of First In-
stance relied, also in paragraph 79 of the judgment
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under appeal, on items of evidence which were not in
the case-file and thus distorted the evidence and based
its findings on mere speculation as far as Mrs Heine’s
email is concerned.

29. The second part of the first plea alleges procedural
errors in connection with the findings of the Court of
First Instance, in paragraphs 36, 71, 73, 74, 79 and 131
of the judgment under appeal, to the effect that the van
Jaarsveld reference variety and the candidate variety
were not in fact identical. According to Mr Schréder,
the Court of First Instance could not reasonably hold, in
paragraph 73 of the judgment under appeal, that the
general factors referred to by him were not sufficient to
refute the conclusion drawn by the Bundessortenamt
that the differences noted between the van Jaarsveld
reference variety and the candidate variety SUMCOL
01 could not be attributed to environmental factors.

30. In that regard, in the first place, Mr Schrader sub-
mits that the Court of First Instance imposed excessive
demands with regard to his submissions and thus in-
fringed the principles governing the taking of evidence.
In particular, given the time that had already elapsed
since the examination of the plants, it was not possible
for him to submit more specific evidence in order to
refute the assertions made by Mrs Heine at the hearing
before the Board of Appeal. Mr Schriader points out,
moreover, that the Court of First Instance held, in para-
graph 130 of the judgment under appeal, that Mrs
Heine had made her statements as a party to the pro-
ceedings, not as a witness or expert. As Mr Schriader
had disputed those statements, the Board of Appeal and
the Court of First Instance were not entitled to give
more weight to the submissions of the CPVO without
taking the evidence which he offered to adduce. By
generally rejecting his offers to produce evidence, the
Court of First Instance infringed Mr Schrider’s right to
be heard.

31. In the second place, Mr Schriader submits that, in
drawing the contested conclusion in paragraph 74 of
the judgment under appeal, according to which his
submissions had not been sufficiently specific, the
Court of First Instance distorted the facts and evidence.
In particular, the Court of First Instance ignored the
fact that Mr Schriader had commented, at the hearing
before the Board of Appeal, on the varieties compared
in 2003 and, in his written observations of 14 October
2005, on the specific differences between the varieties
compared. Finally, the Court of First Instance ignored
his offer, made in point 43 of his application, to supply
expert evidence in support of his assertion that those
differences could be explained by the reproduction of
the reference variety by the Bundessortenamt.

ii) Assessment

32. 1 should like to recall at the outset the settled case-
law according to which the Court of First Instance has
exclusive jurisdiction, first, to find the facts, except
where the substantive inaccuracy of its findings is ap-
parent from the documents submitted to it and, second,
to assess those facts. When the Court of First Instance
has found or assessed the facts, the Court of Justice has
jurisdiction under Article 225 EC to review the legal

characterisation of those facts by the Court of First In-
stance and the legal conclusions it has drawn from
them. (11)

33. Thus, the Court of Justice has no jurisdiction to es-
tablish the facts or, in principle, to examine the
evidence which the Court of First Instance accepted in
support of those facts. Provided that the evidence has
been properly obtained and the general principles of
law and the rules of procedure in relation to the burden
of proof and the taking of evidence have been ob-
served, it is for the Court of First Instance alone to
assess the value which should be attached to the evi-
dence produced to it. Save where the clear sense of the
evidence has been distorted, that appraisal does not
therefore constitute a point of law which is subject as
such to review by the Court of Justice. (12)

34. It is, next, necessary to place the complaints at issue
into their context as regards the judgment under appeal.
35. In the parts of the judgment under appeal to which
those complaints relate, the Court of First Instance re-
jected as unfounded the first branch of the first plea
submitted to it, by which Mr Schréider contended that
the CPVO and the Board of Appeal were wrong to hold
that the SUMCOL 01 variety lacked distinctiveness
within the meaning of Article 7(1) of Regulation No
2100/94.

36. The Court of First Instance held, in paragraph 73 of
the judgment under appeal, that the factors referred to
by Mr Schriader were not sufficient to establish that the
Bundessortenamt and, later, the CPVO and the Board
of Appeal committed in that regard a manifest error of
assessment, capable of leading to annulment of the con-
tested decision.

37. By the first two parts of the first plea on appeal, that
finding is essentially challenged in two respects: firstly,
in so far as the Court held, in paragraph 74 of the
judgment under appeal, that the considerations con-
cerning the effect of environmental factors referred to
by Mr Schrader were not sufficient to refute the con-
clusion to the contrary drawn by the Bundessortenamt
and, secondly, in so far as the Court did not accept, in
paragraphs 77 to 79, the arguments put forward by Mr
Schriader on the basis of the statements made by Mrs
Heine at the hearing before the Board of Appeal and in
an email to the CPVO.

38. In so far as Mr Schréder is therefore essentially
seeking to demonstrate that the Court of First Instance
could not reasonably conclude that the facts and cir-
cumstances referred to above were not sufficient to
refute the conclusion drawn by the Bundessortenamt
and confirmed by the Board of Appeal, he is, although
formally pleading errors in law, in reality calling into
question the factual assessments carried out by the
Court of First Instance on that point and disputing the
probative value it attached to those facts.

39. Within those confines, the first and second parts of
the first plea must, in the light of the aforementioned
case-law, (13) be held to be inadmissible.

40. In so far as Mr Schrider alleges that the Court of
First Instance distorted facts and evidence, when as-
sessing the arguments based on Mrs Heine’s statements
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and on the possible impact of environmental factors on
the differences between the reference and the candidate
varieties, according to settled case-law, the Court of
Justice considers that there is distortion of the clear
sense of the evidence where, without recourse to new
evidence, the assessment of the existing evidence ap-
pears to be clearly incorrect. (14)

41. However, the submissions referred to in the context
of the first and second parts of the first plea are con-
fined to challenging in various respects the assessment
of the facts carried out by the Court of First Instance
and, in particular as regards the conclusion drawn in
paragraph 74 of the judgment under appeal, the incom-
plete nature of that assessment. Nevertheless, Mr
Schrider has not shown in what way the Court of First
Instance distorted the clear sense of the evidence within
the meaning of the case-law referred to above. It should
be noted in that regard that demonstrating that the
Court of First Instance could or, in the view of Mr
Schréder, should have appraised the evidence in a dif-
ferent way and attached a different value to those facts
is not the same as showing that the Court’s assessment
of those facts and evidence was clearly incorrect.

42. Apart from that, I do not think that the claims that
the Court of First Instance infringed, in the passages of
the judgment under appeal at issue, the rules of proce-
dure governing the burden of proof and the taking of
evidence are founded.

43. Firstly, it is important to bear in mind that it was
not for the Court of First Instance to conduct a full as-
sessment itself of whether the SUMCOL 01 variety
lacked distinctiveness within the meaning of Article
7(1) of Regulation No 2100/94. Its task was rather to
examine whether, in carrying out that assessment, the
Board of Appeal had committed a manifest error. (15)
44. Secondly and more particularly, as regards the as-
sessment concerning Mrs Heine’s statements, even on
the assumption that, as Mr Schriader claims, the minutes
of the hearing had not been submitted for approval by
the parties, contrary to Article 63(2) of Regulation No
1239/95, that procedural mistake is of itself not enough
to call into question the reference made to the minutes
by the Court of First Instance in paragraph 79 of the
judgment under appeal. Moreover, it is not for the
Court of Justice on appeal, but for the Court of First
Instance, to determine whether Mrs Heine’s statements
were recorded in the contested decision in an incom-
plete fashion, which that Court, in paragraph 131 of the
judgment under appeal, held, without committing a
manifest error of appraisal, (16) not to be established.
Finally, in paragraph 79 of the judgment under appeal,
the Court of First Instance set out why, in its view, in
the overall assessment of the evidence, particular credit
should not be accorded to Mrs Heine’s statement con-
tained in the email of 20 June 2005. It thereby
determined, in the exercise of its exclusive jurisdiction
to assess the evidence, the probative value to be at-
tached to that statement and it has not been shown that,
in doing so, the Court infringed the rules governing the
taking of evidence or the burden of proof.

45. The same applies in my view as regards (i) the tak-
ing into account, by the Court of First Instance, of the
statement made by Mrs Heine at the hearing before the
Board of Appeal and (ii) the conclusion drawn in para-
graph 74 of the judgment under appeal. With regard,
more particularly, to the latter point, it cannot be said
that the Court of First Instance, as Mr Schriader reads
the judgment, ‘imposed excessive demands’ with re-
gard to his submissions or ‘reproached’ him for not
having adduced more specific evidence; rather, it simp-
ly held, in assessing the value to be attached to that
evidence — and therefore without, in my view, commit-
ting a procedural error — that the explanations,
testimony and expert’s reports put forward by him were
not sufficient to refute the conclusion drawn by the
Bundessortenamt.

46. Lastly, in so far Mr Schrider repeatedly alleges — as
he does throughout the pleas put forward by him in the
present appeal — incomplete assessments of the facts
and complains that the Court of First Instance rejected
his offers to supply evidence, I would point out that the
Court of Justice has consistently held, regarding the as-
sessment by the Court of First Instance of applications
made by a party for measures of organisation of proce-
dure or of inquiry, that the Court of First Instance is the
sole judge of any need to supplement the information
available to it in respect of the cases before it. Whether
or not the evidence before it is sufficient is a matter to
be appraised by that court alone and is not open to re-
view by the Court of Justice on appeal, except where
that evidence has been distorted or the inaccuracy of
the findings of the Court of First Instance is apparent
from the documents in the case-file. (17) As such dis-
tortion or inaccuracy has not been demonstrated in the
present context, (18) the complaints to the effect that
the Court of First Instance ignored offers to adduce ev-
idence should, in my view, be rejected.

47. In the light of the foregoing considerations, it seems
to me that the first and the second parts of the first plea
should be rejected.

b) The third, fourth and fifth parts of the first plea,
alleging errors in law in the assessment of the credi-
bility of Mr van Jaarsveld’s statement

i) Main arguments

48. The third part of the first plea concerns the availa-
bility of SUMCOL 01 in South Africa in 2002 and is
directed against the finding of the Court of First In-
stance, in paragraph 82 of the judgment under appeal,
that ‘[a]t very most, the applicant has established that a
Kenyan undertaking, Florensis, had a small number of
specimens at the end of 2001 for the purposes of
productivity tests and that a South African undertaking,
Alba-Atlantis, had shown a passing interest at the be-
ginning of 2002 in obtaining an exclusive distribution
licence for that variety in South Africa’. According to
Mr Schréder, those findings are incorrect since he had
also shown that plants of the candidate variety could be
obtained in Africa from Germany by mail order. In ad-
dition, the Court of First Instance ignored his offer to
supply evidence that it was a plant of the candidate va-
riety which grew in Mr van Jaarsveld’s private garden
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and not a specimen of a variety commonly available at
nurseries in South Africa. Furthermore, Mr Schrider
submits that the appraisal of the Court of First Instance
was illogical and distorted the evidence in so far as it
endorsed the finding of the Board of Appeal that the
reference variety was generally available at nurseries in
South Africa, despite the fact that Mr Schrader had as-
serted — without being contradicted on that point — that
a South African undertaking had an interest in obtain-
ing an exclusive distribution licence for that variety.

49. By the fourth part of the first plea, Mr Schrider
challenges the appraisal carried out by the Court of
First Instance, in paragraphs 84, 93 and 95 of the judg-
ment under appeal, of the credibility and impartiality of
Mr van Jaarsveld as an expert witness with regard to
the registration of SUMCOL 01. In that regard, the
Court of First Instance did not take account of parts of
his submissions and ignored his offers to adduce evi-
dence that Mr van Jaarsveld in fact had an interest in
preventing the candidate variety from being registered.
50. The fifth part of the first plea is directed, more spe-
cifically, against the finding of the Court of First
Instance, in paragraph 85 of the judgment under appeal,
that Mr Schrédder produced no evidence which cast se-
rious doubts on the credibility of Mr van Jaarsveld’s
statements. Mr Schrider maintains that the Court of
First Instance did not take due account of various sub-
missions showing that Mr van Jaarsveld’s credibility
was doubtful.

ii) Assessment

51. First of all, the complaints advanced in the context
of the third, fourth and fifth parts of the first plea are
essentially directed against the reasoning of the Court
of First Instance on the basis of which it rejected, in
paragraph 81 of the judgment under appeal, the argu-
ments by which Mr Schriader sought to refute the thesis
adopted by the Board of Appeal that on the basis of ex-
perience the possibility could be excluded that plants of
the SUMCOL 01 variety could have reached Mr van
Jaarsveld’s private garden.

52. However, in paragraphs 86 and 87 of the judgment
under appeal, the Court of First Instance made it clear
that, even supposing the Board of Appeal had, as Mr
Schriader sought to demonstrate, erroneously adopted
that thesis, such an error would have no effect on the
legality of the contested decision as, in any event, the
alleged possibility could not call into question the
CPVO’s assessment, based on the results of the tech-
nical examination, that the SUMCOL 01 variety and
the van Jaarsveld variety constituted two different vari-
eties.

53. It is therefore apparent that the complaints ad-
vanced in the framework of the third, fourth and fifth
parts of the first plea are directed against grounds of the
judgment under appeal which were included by the
Court of First Instance purely for the sake of complete-
ness. As those complaints, even on the assumption that
they are well founded, cannot therefore lead to that
judgment being set aside, they must, according to well-
established case-law, be rejected as ineffective. (19)

54. To my mind, however, those complaints must in
any event be considered inadmissible given that they
relate, more particularly, to the findings of the Court of
First Instance that it was not established that SUMCOL
01 had been available at the relevant time in South Af-
rica and to the findings rejecting other claims by which
the applicant sought to show that Mr van Jaarsveld’s
statements were not credible. By challenging those as-
sessments, Mr Schréder is clearly calling into question
appraisals of fact carried out by the Court of First In-
stance and requesting the Court of Justice to substitute,
on those points, its own assessment for that made by
the Court of First Instance. (20)

55. Moreover, it does not appear to me that the Court of
First Instance distorted, in the reasoning of the judg-
ment under appeal concerned, the clear sense of
evidence or that it based its findings on insufficient ev-
idence. (21)

56. It follows that the third, fourth and fifth parts of the
first plea should be rejected.

¢) The sixth part of the first plea, alleging erroneous
findings as to whether the reference variety could be
regarded as a matter of common knowledge

i) Main arguments

57. By the sixth part of the first plea, which refers to
paragraphs 90, 91, 68, 80 and 96 of the judgment under
appeal, Mr Schrédder alleges essentially that the Court
of First Instance committed several errors of law when
examining the question whether the van Jaarsveld vari-
ety could rightly be regarded as a matter of common
knowledge within the meaning of Article 7(2) of Regu-
lation No 2100/94. Those errors were caused by the
fact that the Court of First Instance failed to distinguish
clearly between ‘variety’ and ‘species’ and used those
notions partly synonymously.

58. According to Mr Schrider, first, the Court of First
Instance erred, and distorted evidence, in presuming
that the Board of Appeal, the CPVO and the Bun-
dessortenamt had assimilated the van Jaarsveld
reference variety to a ‘variety’ described by Dr Codd.
Second, the judgment under appeal is contradictory as,
in paragraphs 80 and 96, it is stated that Codd has de-
scribed a botanical ‘species’ Plectranthus ornatus,
whereas in paragraph 91 of that judgment reference is
made to the ‘variety’ Plectranthus ornatus. Third, the
Court of First Instance extended the subject-matter of
the proceedings although it stated in paragraph 68 of
the judgment under appeal that the CPVO could not
rely for the first time, in the context of the proceedings
before it, on a ‘variety’ described by Codd on the
ground that that variety had not been taken into account
by the Board of Appeal.

ii) Assessment

59. The first claim put forward in the framework of the
sixth part of the first plea appears to be based on a
somewhat curtailed reading of paragraph 91 of the
judgment under appeal.

60. In the grounds of the judgment under appeal con-
cerned, the Court of First Instance considered the
second branch of the first plea before it, by which Mr
Schrider claimed that the CVPO had wrongly held that
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the reference variety was a matter of common
knowledge and, in particular, that Mr van Jaarsveld was
wrong to state that the plants in question came from a
variety which had been available for years in garden
shops in South Africa. He contended, in particular, that
the only thing which had been proved was the existence
of an isolated plant growing in Mr van Jaarsveld’s pri-
vate garden. (22)

61. In reply to that, in paragraph 91 of the judgment
under appeal, the Court of First Instance stated that Mr
Schréader had not put forward any specific argument or
evidence in support of the second branch of the plea,
which, as that Court summarised it, ‘challenged the as-
similation by the Board of Appeal of the reference
variety from Mr van Jaarsveld’s garden to the South
African variety of the Plectranthus ornatus species de-
scribed in the scientific publications in question and
referred to in the statements made by Mr van Jaarsveld
and Mrs Sadie’. The Court concluded that the Board of
Appeal was ‘justified in making such an assimilation’
on the basis of Mr van Jaarsveld’s various statements.
62. The point of the aforementioned passage was thus
not to equate a ‘variety’ to a ‘species’ (23) but, rather,
to refute the thesis that the specimen sent as a reference
variety belonged to an isolated plant in Mr van
Jaarsveld’s garden and to confirm, on the contrary, the
finding by the Board of Appeal, reproduced in para-
graph 90 of the judgment under appeal, that, in the light
of various factors such as the statements of Mr van
Jaarsveld and Mrs Sadie (at the South African Ministry
of Agriculture) and the description of Dr L.E. Codd,
‘the cuttings sent were those of P. ornatus species as
cultivated in South Africa’.

63. To my mind, it cannot therefore be maintained that
the Court of First Instance distorted the clear sense of
the contested decision.

64. The second claim is that there is a contradiction be-
tween paragraphs 80, 81 and 91, due to the alleged
confusion of the concepts of ‘variety’ and ‘species’.

65. In that regard, the question whether the grounds of
a judgment of the Court of First Instance are contradic-
tory or inadequate is a question of law which is
amenable, as such, to review on appeal. (24)

66. However, it does not appear from the paragraphs of
the judgment under appeal referred to by Mr Schriader
that the Court of First Instance did not take due account
of the distinction between the concepts of ‘variety’ and
‘species’. Rather, in paragraph 80 of the judgment un-
der appeal, the Court recognised that Plectranthus
ornatus is a species with numerous varieties and, in
paragraph 91, the Court referred to the ‘South African
variety of the Plectranthus ornatus species’.

67. Furthermore, in so far as Mr Schrider contends that
the Court of First Instance incorrectly implied in para-
graph 91 of the judgment under appeal that Dr Codd
described a variety of Plectranthus ornatus in his publi-
cations instead of the corresponding species, it should
be noted that there is, in any event, arguably no abso-
lute contradiction in this context inasmuch as every
species — by the very nature of the concept — exists only
in its different varieties and, for this reason, a detailed

description of a plant species will not be easily de-
tached from the varieties which it comprises.

68. In the light of the foregoing, it does not appear to
me that the Court of First Instance misapprehended the
distinction between the concepts of ‘variety’ and ‘spe-
cies’ in such a way that its reasoning is contradictory or
tainted by erroneous conclusions.

69. Finally, to the extent that the third claim, alleging
an extension of the subject-matter of the proceedings,
appears to be based on a similarly reductive reading of
paragraph 91 of the judgment under appeal, it must also
be rejected as unfounded.

70. It therefore seems to me that the sixth part of the
first plea should be rejected.

71. It follows from all the foregoing that the first plea
should be rejected in its entirety.

2. The second plea

a) The first, second and third parts of the second
plea, alleging that, in so far as it confirms that pub-
lications could be taken into account in establishing
that the reference variety was a matter of common
knowledge, the judgment under appeal is flawed by
manifest contradictions, errors relating to the tak-
ing of evidence and infringement of Community law
i) Main arguments

72. The first part of the second plea refers to para-
graphs 96 to 100 of the judgment under appeal and
concerns, once again, the distinction between botanical
species and variety. According to Mr Schrider, since
the Court of First Instance failed to recognise that the
scientific literature contained descriptions of a botani-
cal species, not of a variety, its reasoning is again
manifestly contradictory. In that regard, he submits that
paragraphs 80 and 96 of the judgment under appeal
show that the Court of First Instance considers Plec-
tranthus ornatus to be a species comprising several
varieties and, consequently, the descriptions in the pub-
lications at issue to be descriptions of a botanical
species, whereas the UPOV document TG/1/3, cited by
the Court of First Instance, refers only to detailed de-
scriptions of a plant ‘variety’. Moreover, the findings of
the Court in paragraph 80 of the judgment under appeal
are not consistent with the scope of its examination as
defined in paragraph 66 of that judgment.

73. By the second part of the second plea, Mr Schriader
claims that — as is apparent also from the first part of
that plea — the taking of evidence by the CPVO, the
Board of Appeal and the Court of First Instance was
manifestly incomplete, since no comparison was car-
ried out between the plant characteristics as they were
described in the publications taken into account and the
characteristics of the candidate variety.

74. By the third part of the second plea, Mr Schrader
submits that, contrary to what the Court of First In-
stance stated in paragraphs 97 to 99 of the judgment
under appeal, under Community law a publication of a
detailed description of a plant variety may not, as a
matter of principle, be taken into account in establish-
ing whether a reference variety is a matter of common
knowledge. In support of this submission, Mr Schriader
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refers to the UPOV Conventions of 1978 and 1991,
German law and patent law.

ii) Assessment

75. Like the sixth part of the first plea, the first, second
and third parts of the second plea seek to call into ques-
tion the findings on the basis of which the Court of
First Instance confirmed that the Board of Appeal was
entitled to hold that the reference variety was a matter
of common knowledge.

76. In so far as the first part of the second plea overlaps
with the sixth part of the first plea, I refer to my obser-
vations above. (25) As regards, more particularly,
paragraph 98 of the judgment under appeal, it is merely
stated that, according to the UPOV document TG/1/3,
the publication of a detailed description is, inter alia,
one of the aspects which should be taken into consider-
ation in order to establish common knowledge. That
statement was made in support of the Court of First In-
stance’s interpretation of Article 7(2) of Regulation No
2100/94, in paragraph 99 of the judgment under appeal,
according to which the publication of a detailed de-
scription may be taken into account under that
provision. Even though, as the Court itself noted in
paragraph 97 of the judgment under appeal, the terms
of the UPOV rules themselves refer to the publication
of a detailed description of a plant ‘variety’, that cir-
cumstance is not of itself sufficient to establish that the
judgment under appeal, in accepting that the detailed
descriptions contained in the works at issue could be
taken into account by the Board of Appeal, is vitiated
by a manifest contradiction.

77. As to the second part of the second plea, it should
be recalled, first, that, in the framework of the present
appeal, it is not the legality of the proceedings, or in
particular the legality of the taking of evidence, before
the CPVO and the Board of Appeal which may be ex-
amined but rather the legality of the proceedings before
the Court of First Instance.

78. Second, in the part of the judgment against which
the present complaints are directed, the Court of First
Instance merely determined whether the Board of Ap-
peal was entitled to take account of the scientific
literature at issue to establish whether the reference va-
riety was a matter of common knowledge. It cannot
therefore successfully be claimed that the taking of evi-
dence by the Court of First Instance was manifestly
incomplete on the grounds that no comparison was car-
ried out between the plant characteristics as they were
described in that literature and the characteristics of the
candidate variety.

79. As regards the third part of the second plea, it
should be emphasised, as the Court of First Instance
correctly stated in paragraph 99 of the judgment under
appeal, that Article 7(2) of Regulation No 2100/94
mentions certain cases in which, ‘in particular’, the ex-
istence of another variety shall be deemed to be a
matter of common knowledge, but that that provision
contains neither an exhaustive list of the factors which
can be taken into account in that regard nor any other
rule limiting the taking of evidence.

80. Moreover, the fact that Article 7 of the 1991 ver-
sion of the UPOV Convention, on which Mr Schriader
relies in the framework of this part of the plea, does not
— as opposed to the 1978 version of that convention —
expressly mention the detailed description in a publica-
tion as a factor which may be taken into account does
not amount to demonstrating that it would not be per-
missible, under that convention and by implication
under Article 7(2) of Regulation No 2100/94, to use
such evidence. Also, the comparisons drawn with Ger-
man law and patent law cannot be conclusive as
regards the interpretation of that regulation.

81. Indeed there appear to me to be no compelling rea-
sons why there should be a general exclusion on the
taking into account, for the purposes of Article 7(2) of
Regulation No 2100/94, of scientific publications. To
what extent a particular publication establishes, or con-
tributes to establishing, that a given reference variety is
a matter of common knowledge is an entirely different
question, to be appraised in the circumstances of each
case and, in particular, in view of the specific content
of the publication concerned.

82. The Court of First Instance could therefore, in my
view, conclude without committing an error in law that
the Board of Appeal was entitled to take account of the
detailed descriptions contained in the works at issue to
establish whether the reference variety was a matter of
common knowledge.

83. It should be observed, finally, that those publica-
tions were in any event only one of several factors
which the Board of Appeal considered in establishing
that the van Jaarsveld reference variety was a matter of
common knowledge.

84. Tt follows that the first, second and third parts of the
second plea should be rejected.

b) The fourth part of the second plea, alleging that
the Court of First Instance erred in relation to Mr
Schriider’s arguments concerning an infringement
of Article 62 of Regulation No 2100/94

i) Main arguments

85. By the fourth part of his second plea, Mr Schriader
contends that the Court of First Instance was wrong to
hold, in paragraph 104 of the judgment under appeal,
that his thesis, referred to in paragraph 103 of that
judgment, that the SUMCOL 01 variety should have
been recognised by the CPVO as clearly distinct was in
apparent contradiction with the thesis put forward by
him that the candidate variety SUMCOL 01 and the
van Jaarsveld reference variety were one and the same
variety. The alleged contradiction does not exist since,
if — as he argues — the plants sent by Mr van Jaarsveld
belonged to the variety SUMCOL 01, there was no
‘reference variety’ from which SUMCOL 01 was not
clearly distinct.

ii) Assessment

86. In the first place, I would point out that in the con-
text of the third branch of the first plea advanced before
the Court of First Instance, Mr Schrdder had argued, as
that court noted in paragraph 103 of the judgment un-
der appeal, that the CPVO should have held that the
SUMCOL 01 variety was clearly distinct. As Mr
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Schriader had attempted to show, under the first branch
of that plea, that the candidate variety and the variety
sent by Mr van Jaarsveld were actually the same, the
Court of First Instance could, without committing an
error in law in that regard, state in paragraph 104 that
those two theses were in apparent contradiction.

87. In the second place, the fact that Mr Schriader’s ar-
guments in the framework of the third branch of the
first plea were based on an erroneous premiss was in
the view of the Court of First Instance, as is apparent
from paragraph 105 of the judgment under appeal, in
any event already clear from a consideration of the first
two branches of the first plea.

88. Thus, the complaint that the Court of First Instance
wrongly held that the theses put forward by Mr
Schriader were contradictory — even supposing that it
were founded — cannot be effective and affect the valid-
ity of the judgment.

89. The fourth part of the second plea should conse-
quently be rejected.

¢) The fifth part of the second plea, alleging errors
in law in assessing Mrs Heine’s participation in the
hearing before the Board of Appeal

i) Main arguments

90. By this part of the second plea, Mr Schrider claims
that in appraising, in paragraphs 129 to 131 of the
judgment under appeal, Mrs Heine’s participation in
the hearing before the Board of Appeal, the Court of
First Instance infringed Article 60(1) and Article 15(2)
of Regulation No 1239/95. First, the Court of First In-
stance disregarded the fact that, according to Article
60(1) of Regulation No 1239/95, the adoption of a
measure of inquiry is also required with regard to the
participation of a party in a hearing. Thus, even if Mrs
Heine appeared in her capacity as an ‘agent’ of the
CPVO and not as a witness or an expert, she should
have been formally summoned to the hearing. Second,
it was incorrect to state that Mrs Heine was an ‘agent’
(26) of the CPVO as she was at that time an employee
of the Bundessortenamt. Third, neither the CPVO nor
the Board of Appeal has substantiated their claim that
Mrs Heine could, in the light of the requirements of Ar-
ticle 15(2) of Regulation No 1239/95, validly act on
behalf of the CPVO.

ii) Assessment

91. It should be made clear, first, that, with regard to
Mr Schrider’s complaint that, contrary to what the
Court of First Instance stated in paragraph 130 of the
judgment under appeal, Mrs Heine was an employee of
the Bundessortenamt and not of the CPVO, it appears
that that criticism is based on an inaccuracy in the
German version of the judgment under appeal. It is,
however, clear both from the French and English ver-
sions of that judgment and from a contextual reading of
the passage concerned that the Court of First Instance
in reality states that Mrs Heine appeared in her capacity
as an ‘agent’ of the CPVO, and thus as its representa-
tive.

92. Second, as Mrs Heine acted at the hearing as an
agent on behalf of the CPVO, which pursuant to Article
68 of Regulation No 2100/94 is itself a party to the ap-

peal proceedings, and therefore not as a party in her
own right, let alone as a witness or an expert, the Court
of First Instance did not infringe Article 60(1) of Regu-
lation No 1239/95 by confirming, in paragraph 130 of
the judgment under appeal, that her presence at the
hearing did not require the adoption of a measure of
inquiry within the meaning of that provision.

93. In that context, third, the Court of First Instance
noted that the CPVO was entitled to point out that, pur-
suant to Article 15(2) of Regulation No 1239/95, the
acts performed by Mrs Heine pursuant to the terms of
the agreement between the CPVO and the Bun-
dessortenamt concerning the technical examination are
acts of the CPVO as far as third parties are concerned.
94. Mr Schréder has not substantiated his claim that the
Court of First Instance committed an error in law in re-
spect of that finding or in the application of Article
15(2) of Regulation No 1239/95, confining himself to
claiming that neither the CPVO nor the Board of Ap-
peal had established that the requirements of lawful
representation of the CPVO by Mrs Heine were met.
95. It follows that the fifth part of the second plea is
unfounded.

96. In my view, it should therefore be concluded that
the second plea should also be rejected in its entirety.
97. On the basis of all the foregoing considerations, I
consider that the appeal should be dismissed in its en-
tirety.

VII - Costs

98. Under Article 69(2) of the Rules of Procedure,
which applies to appeal proceedings pursuant to Article
118 of those rules, the unsuccessful party is to be or-
dered to pay the costs if they have been applied for in
the successful party’s pleadings. As the CPVO has ap-
plied for costs against Mr Schridder, who has been
unsuccessful, Mr Schrider should be ordered to pay the
costs.

VIII — Conclusion

99. For the reasons set out above, I propose that the
Court should:

(1) dismiss the appeal;

(2) order Mr Schréder to pay the costs.
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