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MARKETING LAW 
 
Combined offers constitute commercial practices 
 Combined offers constitute commercial acts 
which clearly form part of an opera-tor’s commer-
cial strategy and relate directly to the promotion 
thereof and its sales development. It follows that 
they do indeed constitute commercial practices 
within the meaning of Article 2(d) of the Directive 
and, consequently, fall within its scope. 
For the purpose of answering these questions, it is nec-
essary first of all to determine whether combined 
offers, which are the subject of the disputed prohibi-
tion, constitute commercial practices within the mean-
ing of Article 2(d) of the Directive and are there-fore 
subject to the rules laid down by that directive. In that 
regard, it should be borne in mind that Ar-ticle 2(d) of 
the Directive gives a particularly wide definition to the 
concept of commercial practices: ‘any act, omission, 
course of conduct or representation, commercial com-
munication including advertising and marketing, by a 
trader, directly connected with the promotion, sale or 
supply of a product to consumers’. As the Advocate 
General observed in points 69 and 70 of her Opinion, 
combined offers constitute commercial acts which 
clearly form part of an opera-tor’s commercial strategy 
and relate directly to the promotion thereof and its sales 
development. It follows that they do indeed constitute 
commercial practices within the meaning of Article 
2(d) of the Directive and, consequently, fall within its 
scope. 
 
Full harmonisation 
 Member States may not adopt stricter rules than 
those provided for in the Directive, even in order to 
achieve a higher level of consumer protection. 
Thus, the Directive fully harmonises those rules at the 
Community level. Accordingly, as Article 4 thereof ex-
pressly provides and contrary to the assertions of VTB 
and the French Government, Member States may not 
adopt stricter rules than those provided for in the Direc-
tive, even in order to achieve a higher level of 
consumer protection. 
 
General prohibition 
 The Directive must be interpreted as precluding 
national legislation, such as that at issue in the dis-

putes in the main proceedings, which, with certain 
exceptions, and without taking account of the spe-
cific circumstances, imposes a general prohibition of 
combined offers made by a vendor to a consumer. 
In that regard, clearly, by establishing a presumption of 
unlawfulness of combined offers, national legislation 
such as that at issue in the main proceedings does not 
meet the requirements of the Directive. 
In the first place, Article 54 of the 1991 Law lays down 
the principle that combined offers are prohibited, not-
withstanding the fact that such practices are not re-
ferred to in Annex I to the Directive. As has been 
pointed out in paragraph 56 of the present judgment, 
that annex exhaustively lists the only commercial prac-
tices which are prohibited in all cir-cumstances and 
accordingly do not have to be assessed on a case-by-
case basis. Although those exceptions are liable to re-
strict the scope of the prohibition of combined offers, 
the fact remains that, because of their limited and pre-
defined nature, they cannot take the place of the analy-
sis, which must of necessity be undertaken having 
regard to the facts of each particular case, of the ‘un-
fairness’ of a commercial practice in the light of the 
criteria set out in Articles 5 to 9 of the Directive, 
where, as in the main proceedings, that practice is not 
listed in Annex I thereto. That finding is, moreover, 
confirmed by the very content of certain of the deroga-
tions at issue. Thus, for example, Article 55 of the 1991 
Law authorises combined offers for an overall price 
only on condition that they relate to products or ser-
vices which form a whole or which are identical. As the 
Commission rightly points out in its answer to the writ-
ten question put by the Court, the possibility cannot be 
excluded, particularly if correct information is provided 
to consumers, that a combined offer of different prod-
ucts or services which neither form a whole nor are 
identical may satisfy the requirements of fairness laid 
down in the Directive. 
In those circumstances, the Directive precludes a pro-
hibition of combined offers such as that provided for by 
the 1991 Law. Accordingly, there is no need to exam-
ine the possibility of a breach of Article 49 EC raised in 
the question referred in Case C-299/07. 
 
 The courts of the Member States must refrain as 
far as possible from interpreting domestic law in a 
manner which might seriously compromise, after 
the period for transposition has expired, attainment 
of the objective pursued by that directive. 
In that respect, the Court has had occasion to hold that 
all the authorities of the Member States concerned, in-
cluding the national courts, have such an obligation to 
refrain from taking measures. It follows that, from the 
date upon which a directive has entered into force, the 
courts of the Member States must refrain as far as pos-
sible from interpreting domestic law in a manner which 
might seriously compromise, after the period for trans-
position has expired, attainment of the objective 
pursued by that directive (see, in particular, Case C-
212/04 Adeneler and Others [2006] ECR I-6057, para-
graphs 122 and 123). Since the Directive had already 
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entered into force at the time of the facts in the main 
proceedings, the in-terpretation sought by the Recht-
bank van koophandel te Antwerpen, which relates to 
crucial provisions of the Directive, must be regarded as 
being useful to that court for the purpose of enabling it 
to rule in the case before it in compliance with that ob-
ligation to refrain. 
 
Source: curia.europa.eu 
 
 
European Court of Justice, 23 April 2009 
(P. Jann, A. Tizzano, A. Borg Barthet, E. Levits and J.-
J. Kasel) 
JUDGMENT OF THE COURT (First Chamber) 
23 April 2009 (*) 
(Directive 2005/29/EC – Unfair commercial practices 
– National legislation prohibiting combined offers to 
consumers) 
In Joined Cases C-261/07 and C-299/07, 
REFERENCES for a preliminary ruling under Article 
234 EC made by the Rechtbank van koophandel te 
Antwerpen (Belgium) by decisions of 24 May and 21 
June 2007, received at the Court on 1 and 27 June 2007 
respectively, in the proceedings 
VTB-VAB NV (C-261/07) 
v 
Total Belgium NV, 
and 
Galatea BVBA (C-299/07) 
v 
Sanoma Magazines Belgium NV, 
THE COURT (First Chamber), 
composed of P. Jann, President of the Chamber, A. 
Tizzano (Rapporteur), A. Borg Barthet, E. Levits and 
J.-J. Kasel, Judges, 
Advocate General: V. Trstenjak, 
Registrar: M. Ferreira, Principal Administrator, 
having regard to the written procedure and further to 
the hearing on 18 June 2008, 
after considering the observations submitted on behalf 
of: 
–        VTB-VAB NV, by L. Eliaerts and B. Gregoir, 
advocaten, 
–        Total Belgium NV, by J. Stuyck, advocaat, 
–        Sanoma Magazines Belgium NV, by P. Mae-
yaert, advocaat, 
–        the Belgian Government, by L. Van den Broeck 
and T. Materne, acting as Agents, assisted by E. Balate, 
avocat, 
–        the Spanish Government, by M. Muñoz Pérez, 
acting as Agent, 
–        the French Government, by G. de Bergues and R. 
Loosli-Surrans, acting as Agents, 
–        the Portuguese Government, by L. Inez Fernan-
des, acting as Agent, 
–        the Commission of the European Communities, 
by W. Wils, acting as Agent, 
after hearing the Opinion of the Advocate General at 
the sitting on 21 October 2008, 
gives the following 

Judgment 
1        The references for a preliminary ruling relate to 
the interpretation of Article 49 EC and of Directive 
2005/29/EC of the European Parliament and of the 
Council of 11 May 2005 concerning unfair business-to-
consumer commercial practices in the internal market 
and amending Council Directive 84/450/EEC, Direc-
tives 97/7/EC, 98/27/EC and 2002/65/EC of the 
European Parliament and of the Council and Regula-
tion (EC) No 2006/2004 of the European Parliament 
and of the Council (‘Unfair Commercial Practices Di-
rective’) (OJ 2005 L 149, p. 22; ‘the Directive’). 
2        Those references have been submitted in the 
course of proceedings between, in the first case, VTB-
VAB NV (‘VTB’) and Total Belgium NV (‘Total Bel-
gium’) and, in the second, Galatea BVBA (‘Galatea’) 
and Sanoma Magazines Belgium NV (‘Sanoma’) con-
cerning commercial practices of Total Belgium and 
Sanoma regarded as unfair by VTB and by Galatea. 
 Legal context 
 Community legislation 
3        Recitals 5, 6, 11 and 17 in the preamble to the 
Directive state: 
‘(5)      … obstacles to the free movement of services 
and goods across borders or the freedom of establish-
ment … should be eliminated. These obstacles can only 
be eliminated by establishing uniform rules at Commu-
nity level which establish a high level of consumer 
protection and by clarifying certain legal concepts at 
Community level to the extent necessary for the proper 
functioning of the internal market and to meet the re-
quirement of legal certainty. 
(6)      This Directive therefore approximates the laws 
of the Member States on unfair commercial practices, 
including unfair advertising, which directly harm con-
sumers’ economic interests and thereby indirectly harm 
the economic interests of legitimate competitors. … 
(11)      The high level of convergence achieved by the 
approximation of national provisions through this Di-
rective creates a high common level of consumer 
protection. This Directive establishes a single general 
prohibition of those unfair commercial practices dis-
torting consumers’ economic behaviour. It also sets 
rules on aggressive commercial practices, which are 
currently not regulated at Community level. 
(17)      It is desirable that those commercial practices 
which are in all circumstances unfair be identified to 
provide greater legal certainty. Annex I therefore con-
tains the full list of all such practices. These are the 
only commercial practices which can be deemed to be 
unfair without a case-by-case assessment against the 
provisions of Articles 5 to 9. The list may only be 
modified by revision of the Directive.’ 
4        Article 1 of the Directive provides: 
‘The purpose of this Directive is to contribute to the 
proper functioning of the internal market and achieve a 
high level of consumer protection by approximating the 
laws, regulations and administrative provisions of the 
Member States on unfair commercial practices harming 
consumers’ economic interests.’ 
5        Article 2 of the Directive provides: 
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‘For the purposes of this Directive: 
… 
(d)      “business-to-consumer commercial practices” 
(hereinafter also referred to as commercial practices) 
means any act, omission, course of conduct or repre-
sentation, commercial communication including 
advertising and marketing, by a trader, directly con-
nected with the promotion, sale or supply of a product 
to consumers; 
…’ 
6        Article 3(1) of the Directive provides: 
‘This Directive shall apply to unfair business-to-
consumer commercial practices, as laid down in Article 
5, before, during and after a commercial transaction in 
relation to a product.’  
7        In accordance with Article 4 of the Directive: 
‘Member States shall neither restrict the freedom to 
provide services nor restrict the free movement of 
goods for reasons falling within the field approximated 
by this Directive.’ 
8        Article 5 of the Directive, entitled ‘Prohibition of 
unfair commercial practices’, states as follows: 
‘1.      Unfair commercial practices shall be prohibited. 
2.      A commercial practice shall be unfair if: 
(a)      it is contrary to the requirements of professional 
diligence, 
and 
(b)      it materially distorts or is likely materially to dis-
tort the economic behaviour with regard to the product 
of the average consumer whom it reaches or to whom it 
is addressed, or of the average member of the group 
when a commercial practice is directed to a particular 
group of consumers. 
3.      Commercial practices which are likely materially 
to distort the economic behaviour only of a clearly 
identifiable group of consumers who are particularly 
vulnerable to the practice or the underlying product be-
cause of their mental or physical infirmity, age or 
credulity in a way which the trader could reasonably be 
expected to foresee, shall be assessed from the perspec-
tive of the average member of that group. This is 
without prejudice to the common and legitimate adver-
tising practice of making exaggerated statements or 
statements which are not meant to be taken literally. 
4.      In particular, commercial practices shall be unfair 
which: 
(a)      are misleading as set out in Articles 6 and 7, 
or 
(b)      are aggressive as set out in Articles 8 and 9. 
5.      Annex I contains the list of those commercial 
practices which shall in all circumstances be regarded 
as unfair. The same single list shall apply in all Mem-
ber States and may only be modified by revision of this 
Directive.’  
9        Article 6 of the Directive, entitled ‘Misleading 
actions’, provides: 
‘1.      A commercial practice shall be regarded as mis-
leading if it contains false information and is therefore 
untruthful or in any way, including overall presenta-
tion, deceives or is likely to deceive the average 
consumer, even if the information is factually correct, 

in relation to one or more of the following elements, 
and in either case causes or is likely to cause him to 
take a transactional decision that he would not have 
taken otherwise: 
(a)      the existence or nature of the product; 
(b)      the main characteristics of the product, such as 
its availability, benefits, risks, execution, composition, 
accessories, after-sale customer assistance and com-
plaint handling, method and date of manufacture or 
provision, delivery, fitness for purpose, usage, quantity, 
specification, geographical or commercial origin or the 
results to be expected from its use, or the results and 
material features of tests or checks carried out on the 
product; 
(c)      the extent of the trader’s commitments, the mo-
tives for the commercial practice and the nature of the 
sales process, any statement or symbol in relation to 
direct or indirect sponsorship or approval of the trader 
or the product;  
(d)      the price or the manner in which the price is cal-
culated, or the existence of a specific price advantage; 
(e)      the need for a service, part, replacement or re-
pair;  
(f)      the nature, attributes and rights of the trader or 
his agent, such as his identity and assets, his qualifica-
tions, status, approval, affiliation or connection and 
ownership of industrial, commercial or intellectual 
property rights or his awards and distinctions;  
(g)      the consumer’s rights, including the right to re-
placement or reimbursement under Directive 
1999/44/EC of the European Parliament and of the 
Council of 25 May 1999 on certain aspects of the sale 
of consumer goods and associated guarantees [(OJ 
1999 L 171, p. 12)], or the risks he may face.  
2.      A commercial practice shall also be regarded as 
misleading if, in its factual context, taking account of 
all its features and circumstances, it causes or is likely 
to cause the average consumer to take a transactional 
decision that he would not have taken otherwise, and it 
involves:  
(a)      any marketing of a product, including compara-
tive advertising, which creates confusion with any 
products, trade marks, trade names or other distinguish-
ing marks of a competitor;  
(b)      non-compliance by the trader with commitments 
contained in codes of conduct by which the trader has 
undertaken to be bound, where:  
(i)      the commitment is not aspirational but is firm 
and is capable of being verified, 
and 
(ii)      the trader indicates in a commercial practice that 
he is bound by the code.’ 
10      Article 7 of the Directive, entitled ‘Misleading 
omissions’, states: 
‘1.      A commercial practice shall be regarded as mis-
leading if, in its factual context, taking account of all its 
features and circumstances and the limitations of the 
communication medium, it omits material information 
that the average consumer needs, according to the con-
text, to take an informed transactional decision and 
thereby causes or is likely to cause the average con-
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sumer to take a transactional decision that he would not 
have taken otherwise. 
2.      It shall also be regarded as a misleading omission 
when, taking account of the matters described in para-
graph 1, a trader hides or provides in an unclear, 
unintelligible, ambiguous or untimely manner such ma-
terial information as referred to in that paragraph or 
fails to identify the commercial intent of the commer-
cial practice if not already apparent from the context, 
and where, in either case, this causes or is likely to 
cause the average consumer to take a transactional de-
cision that he would not have taken otherwise. 
3.      Where the medium used to communicate the 
commercial practice imposes limitations of space or 
time, these limitations and any measures taken by the 
trader to make the information available to consumers 
by other means shall be taken into account in deciding 
whether information has been omitted. 
4.      In the case of an invitation to purchase, the fol-
lowing information shall be regarded as material, if not 
already apparent from the context: 
(a)      the main characteristics of the product, to an ex-
tent appropriate to the medium and the product;  
(b)      the geographical address and the identity of the 
trader, such as his trading name and, where applicable, 
the geographical address and the identity of the trader 
on whose behalf he is acting; 
(c)      the price inclusive of taxes, or where the nature 
of the product means that the price cannot reasonably 
be calculated in advance, the manner in which the price 
is calculated, as well as, where appropriate, all addi-
tional freight, delivery or postal charges or, where these 
charges cannot reasonably be calculated in advance, the 
fact that such additional charges may be payable; 
(d)      the arrangements for payment, delivery, per-
formance and the complaint handling policy, if they 
depart from the requirements of professional diligence;  
(e)      for products and transactions involving a right of 
withdrawal or cancellation, the existence of such a 
right. 
5.      Information requirements established by Com-
munity law in relation to commercial communication 
including advertising or marketing, a non-exhaustive 
list of which is contained in Annex II, shall be regarded 
as material.’  
11      Article 8 of the Directive, entitled ‘Aggressive 
commercial practices’, provides: 
‘A commercial practice shall be regarded as aggressive 
if, in its factual context, taking account of all its fea-
tures and circumstances, by harassment, coercion, 
including the use of physical force, or undue influence, 
it significantly impairs or is likely significantly to im-
pair the average consumer’s freedom of choice or 
conduct with regard to the product and thereby causes 
him or is likely to cause him to take a transactional de-
cision that he would not have taken otherwise.’ 
12      Article 9 of the Directive, entitled ‘Use of har-
assment, coercion and undue influence’, states as 
follows: 

‘In determining whether a commercial practice uses 
harassment, coercion, including the use of physical 
force, or undue influence, account shall be taken of:  
(a)      its timing, location, nature or persistence; 
(b)      the use of threatening or abusive language or be-
haviour; 
(c)      the exploitation by the trader of any specific mis-
fortune or circumstance of such gravity as to impair the 
consumer’s judgment, of which the trader is aware, to 
influence the consumer’s decision with regard to the 
product;  
(d)      any onerous or disproportionate non-contractual 
barriers imposed by the trader where a consumer 
wishes to exercise rights under the contract, including 
rights to terminate a contract or to switch to another 
product or another trader; 
(e)      any threat to take any action that cannot legally 
be taken.’ 
13      Finally, in accordance with Article 19 of the Di-
rective: 
‘Member States shall adopt and publish the laws, regu-
lations and administrative provisions necessary to 
comply with this Directive by 12 June 2007. … 
They shall apply those measures by 12 December 2007. 
…’ 
 National legislation 
14      Article 54 of the Law of 14 July 1991 on com-
mercial practices, consumer information and consumer 
protection (Belgisch Staatsblad of 29 August 1991; ‘the 
1991 Law’) states as follows: 
‘For the purposes of this article, a combined offer exists 
where the acquisition, whether or not free of charge, of 
products, services or other advantages, or of vouchers 
with which they can be acquired, is tied to the acquisi-
tion of other, even identical, products or services. 
Subject to the exceptions specified below, any com-
bined offer to consumers which is made by a vendor is 
hereby prohibited. Any combined offer to a consumer 
which is made by several vendors acting with a com-
mon purpose is also hereby prohibited.’ 
15      Articles 55 to 57 of the 1991 Law provide for a 
number of exceptions to that prohibition. 
16      Article 55 of the 1991 Law provides as follows: 
‘It is hereby permitted to offer the following in combi-
nation at an all-inclusive price:  
1.      products or services which form a whole;  
The King may, on a proposal from the competent Min-
isters and the Minister for Finance, designate the 
services offered in the financial sector which constitute 
a whole; 
2.      identical products or services, provided that:  
(a)      each product and service can be acquired sepa-
rately at the normal price in the same establishment;  
(b)      the purchaser is informed clearly of that possibil-
ity and of the individual price of each product and 
service;  
(c)      any price reduction granted to the purchaser on 
the totality of the products or services does not exceed 
one third of the individual prices added together.’  
17      Under Article 56 of the 1991 Law: 
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‘It is hereby permitted to offer the following free of 
charge in combination with a main product or service:  
1.      accessories of a main product, which the manu-
facturer of the product has specifically adapted to that 
product and which are supplied together with that 
product in order to extend or facilitate its use;  
2.      the packaging or containers used for the protec-
tion and market preparation of products, taking into 
account the nature and value of those products; 
3.      small products and services accepted as custom-
ary in trade, as well as the delivery, installation, 
inspection and maintenance of the products sold;  
4.      samples from the product range of the manufac-
turer or supplier of the main product, provided that they 
are offered in the quantities or sizes strictly necessary 
for an assessment of the characteristics of the product;  
5.      colour photographs, stickers and other images 
with minimal commercial value;  
6.      tickets for legally authorised lotteries;  
7.      objects with indelible and clearly visible advertis-
ing inscriptions, which are not found as such in shops, 
provided that the cost price paid by the supplier does 
not exceed 5% of the retail price of the main product or 
service with which they are given away.’ 
18      Finally, Article 57 of the 1991 Law provides: 
‘It shall also be permitted to offer, free of charge, in 
connection with a main product or service:  
1.       vouchers conferring entitlement to the acquisi-
tion of an identical product or service, provided that the 
reduction in price resulting from that acquisition does 
not exceed the percentage fixed in Article 55(2); 
2.       vouchers conferring entitlement to the acquisi-
tion of one of the benefits referred to in Article 56(5) 
and (6); 
3.       vouchers conferring entitlement exclusively to a 
cash refund, on condition: 
(a)      that they state the cash value which they repre-
sent; 
(b)      that, on premises where products are sold or ser-
vices supplied, the rate or size of the refund offered be 
clearly stated, in the same way as for products or ser-
vices the acquisition of which confers an entitlement to 
receive vouchers; 
4.      vouchers conferring entitlement, after the acquisi-
tion of a certain number of products or services, to a 
free offer or a price reduction upon the acquisition of a 
similar product or service, on condition that that benefit 
is provided by the same vendor and does not exceed 
one third of the price of the products or services previ-
ously acquired. 
The vouchers must indicate any time-limit on their va-
lidity as well as the conditions applicable to the offer. 
When the vendor ends his offer, the consumer must re-
ceive the benefits offered in proportion to the purchases 
previously made.’  
19      On 5 June 2007, the Kingdom of Belgium 
adopted the Law amending the Law of 14 July 1991 on 
commercial practices, consumer information and con-
sumer protection (Belgisch Staatsblad, 21 June 2007, p. 
34272; ‘the Law of 5 June 2007’) which, in accordance 

with Article 1 thereof, transposes the provisions of the 
Directive.  
 The disputes in the main proceedings and the ques-
tions referred for a preliminary ruling 
 Case C-261/07 
20      It is apparent from the decision for reference that, 
since 15 January 2007, Total Belgium, a subsidiary of 
the Total group, the primary business of which is the 
sale of fuels at filling stations, has been offering free 
breakdown services for a period of three weeks to con-
sumers who are Total Club cardholders with every 
purchase of at least 25 litres of fuel for a car or at least 
10 litres for a motorcycle. 
21      On 5 February 2007, VTB, an undertaking which 
operates in the breakdown-service sector, brought an 
action before the Rechtbank van koophandel te Ant-
werpen (Antwerp Commercial Court) (Belgium) by 
which it sought an order requiring Total Belgium to 
discontinue that commercial practice on the ground that 
it constituted, inter alia, a combined offer prohibited by 
Article 54 of the 1991 Law. 
22      In those circumstances, the Rechtbank van koo-
phandel te Antwerpen decided to stay the proceedings 
and to refer the following question to the Court of Jus-
tice for a preliminary ruling:  
‘Does [the] Directive … preclude a national provision 
such as Article 54 of the [1991 Law] on commercial 
practices, consumer information and consumer protec-
tion, which, except in the cases listed exhaustively in 
that Law, prohibits any combined offer by a vendor to a 
consumer, including an offer in which goods which the 
consumer has to buy are tied to a free service, the ac-
quisition of which is linked to the purchase of the 
goods, and this regardless of the circumstances of the 
case, in particular regardless of the influence which the 
specific offer may have on the average consumer and 
of whether that offer can be considered in the specific 
circumstances to be contrary to professional diligence 
or fair commercial practices?’  
 Case C-299/07 
23      The dispute in the main proceedings is between 
Galatea, a firm which runs a lingerie shop in Schoten 
(Belgium), and Sanoma, a subsidiary of the Finnish 
Sanoma group, which publishes a number of maga-
zines, including the weekly magazine Flair. 
24      The issue of Flair of 13 March 2007 contained a 
voucher entitling the holder to a reduction of 15% to 
25% on products sold in various lingerie shops in Flan-
ders during the period from 13 March to 15 May 2007. 
25      On 22 March 2007, Galatea brought an action 
before the Rechtbank van koophandel te Antwerpen 
seeking an order prohibiting that commercial practice, 
submitting that Sanoma had infringed, inter alia, Arti-
cle 54 of the 1991 Law. 
26      In those circumstances, the Rechtbank van koo-
phandel te Antwerpen decided to stay the proceedings 
and to refer the following question to the Court of Jus-
tice for a preliminary ruling: 
‘Do Article 49 of the EC Treaty concerning the free-
dom to provide services and [the] Directive … preclude 
a national provision such as Article 54 of the 1991 Law 
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…, which, except in the cases listed exhaustively in 
that Law, prohibits any combined offer by a vendor to a 
consumer whereby the acquisition, whether or not free 
of charge, of products, services or other advantages or 
of vouchers with which they can be obtained is linked 
to the acquisition of other, even identical, products or 
services, and this regardless of the circumstances of the 
case, in particular regardless of the influence which the 
specific offer may have on the average consumer and 
of whether that offer can be considered in the specific 
circumstances to be contrary to professional diligence 
or fair commercial practices?’ 
27      By order of the President of the Court of Justice 
of 29 August 2007 Cases C-261/07 and C-299/07 were 
joined for the purposes of the written and oral proce-
dure and also for judgment. 
 The questions referred 
28      By its two questions, the national court asks es-
sentially whether the Directive is to be interpreted as 
precluding a national rule, such as Article 54 of the 
1991 Law, which, subject to certain exceptions, and 
without taking account of the specific circumstances, 
lays down a general principle prohibiting the making of 
combined offers by a vendor to a consumer. 
 Admissibility of the reference for a preliminary rul-
ing in Case C-261/07 
29      VTB calls into question the admissibility of the 
question referred, on the ground that it concerns the in-
terpretation of a directive the period for the 
transposition of which, which ended on 12 December 
2007, had not yet expired at the date on which the deci-
sion to refer was made, that is to say, 24 May 2007. 
30      For the same reasons, and without expressly rais-
ing an objection of inadmissibility, the Belgian and 
Spanish Governments are of the view that the Directive 
is not applicable to the dispute in the main proceedings. 
In particular, in the view of the Spanish Government, a 
national provision cannot be declared by a court to be 
inapplicable on the ground that it infringes the Direc-
tive so long as the period set for the transposition 
thereof has not yet expired. 
31      Those arguments cannot, however, be accepted. 
32      In that regard, it should be noted that, according 
to settled case-law, in the context of the cooperation 
between the Court of Justice and the national courts 
provided for by Article 234 EC, it is solely for the na-
tional court before which a dispute has been brought, 
and which must assume responsibility for the subse-
quent judicial decision, to determine, in the light of the 
particular circumstances of the case, both the need for a 
preliminary ruling in order to enable it to deliver judg-
ment and the relevance of the questions which it 
submits to the Court. Consequently, where the ques-
tions submitted concern the interpretation of 
Community law, the Court of Justice is bound, in prin-
ciple, to give a ruling (see, inter alia, Case C-379/98 
PreussenElektra [2001] ECR I-2099, paragraph 38; 
Case C-18/01 Korhonen and Others [2003] ECR I-
5321, paragraph 19; and Case C-295/05 Asemfo [2007] 
ECR I-2999, paragraph 30). 

33      It follows that the presumption that questions re-
ferred by national courts for a preliminary ruling are 
relevant may be rebutted only in exceptional cases and, 
in particular, where it is quite obvious that the interpre-
tation which is sought of the provisions of Community 
law referred to in the questions bears no relation to the 
actual facts of the main action or to its purpose (see, 
inter alia, Case C-415/93 Bosman [1995] ECR I-4921, 
paragraph 61, and Case C-212/06 Gouvernement de la 
Communauté française et gouvernement wallon [2008] 
ECR I-1683, paragraph 29). 
34      In this case, it is not obvious that the present 
question referred is irrelevant in the light of the deci-
sion which the national court is called upon to take. 
35      Firstly, it follows from the case-law that not only 
the national provisions specifically intended to trans-
pose a directive but also, from the date of that 
directive’s entry into force, the pre-existing national 
provisions capable of ensuring that the national law is 
consistent with it must be considered to fall within the 
scope of that directive (see, to that effect, Case C-81/05 
Cordero Alonso [2006] ECR I-7569, paragraph 29). 
36      While it is true that, in the main proceedings, the 
Law of 5 June 2007 amending the 1991 Law and in-
tended formally to transpose the Directive is later in 
time than the main proceedings and the adoption of the 
decision to refer, the fact remains that, as is apparent 
from that decision and as the Belgian Government ac-
knowledged at the hearing, the disputed provisions in 
Articles 54 to 57 of the 1991 Law, that is to say, those 
laying down the principle of a general prohibition of 
combined offers and providing for certain exceptions to 
that principle, were neither repealed nor even amended 
by the Law of 5 June 2007.  
37      In other words, both at the time of the main pro-
ceedings and at the time when the decision to refer was 
adopted, those pre-existing provisions were regarded 
by the national authorities as being capable of ensuring 
transposition of the Directive from the date of its entry 
into force, that is to say, from 12 June 2005, and, ac-
cordingly, as falling within its scope.  
38      Secondly, in any event, it follows from the case-
law of the Court that, during the period prescribed for 
transposition of a directive, the Member States to 
which it is addressed must refrain from taking any 
measures liable seriously to compromise the attainment 
of the result prescribed by that directive (Case C-
129/96 Inter-Environnement Wallonie [1997] ECR I-
7411, paragraph 45; Case C-14/02 ATRAL [2003] 
ECR I-4431, paragraph 58; and Case C-144/04 Man-
gold [2005] ECR I-9981, paragraph 67).  
39      In that respect, the Court has had occasion to 
hold that all the authorities of the Member States con-
cerned, including the national courts, have such an 
obligation to refrain from taking measures. It follows 
that, from the date upon which a directive has entered 
into force, the courts of the Member States must refrain 
as far as possible from interpreting domestic law in a 
manner which might seriously compromise, after the 
period for transposition has expired, attainment of the 
objective pursued by that directive (see, in particular, 
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Case C-212/04 Adeneler and Others [2006] ECR I-
6057, paragraphs 122 and 123). 
40      Since the Directive had already entered into force 
at the time of the facts in the main proceedings, the in-
terpretation sought by the Rechtbank van koophandel te 
Antwerpen, which relates to crucial provisions of the 
Directive, must be regarded as being useful to that 
court for the purpose of enabling it to rule in the case 
before it in compliance with that obligation to refrain. 
41      In the light of the foregoing, the reference for a 
preliminary ruling made by the national court in Case 
C-261/07 is admissible. 
 Substance 
 Observations submitted to the Court 
42      Total Belgium, Sanoma, the Portuguese Gov-
ernment and the Commission of the European 
Communities submit that the Directive precludes a 
prohibition of combined offers, such as that laid down 
by Article 54 of the 1991 Law.  
43      In that regard, Total Belgium, Sanoma and the 
Commission submit that combined offers are covered 
by the notion of ‘commercial practice’ within the 
meaning of the Directive. Since that directive under-
takes a full harmonisation in the field of unfair 
commercial practices, only those practices that are 
listed in Annex I to the Directive can be prohibited ‘in 
all circumstances’ by the Member States, in accordance 
with Article 5(5) thereof. Since combined offers are not 
referred to in that annex, they cannot, accordingly, 
simply be prohibited per se, but only if the national 
court considers the requirements of Article 5 of the Di-
rective to be satisfied in the light of the actual 
circumstances of the particular case. Consequently, as 
the Portuguese Government also submits, a general 
prohibition of combined offers, such as that set out in 
Article 54 of the 1991 Law, is contrary to the Directive. 
44      Taking the opposite view, VTB and the Belgian 
and French Governments submit, in essence, that com-
bined offers do not fall within the notion of 
‘commercial practice’ as used in the Directive and are 
therefore not covered by it. 
45      In that regard, the Belgian Government points 
out that combined offers were the subject of the Pro-
posal for a Regulation concerning sales promotions in 
the Internal Market (OJ 2002 C 75 E, p. 11), which dis-
tinguished clearly the legal treatment of combined 
offers from that of the commercial practices covered by 
the Directive. However, since that proposal was with-
drawn only in 2006, the Belgian authorities were 
entitled to assume that combined offers did not consti-
tute ‘commercial practices’. Consequently, in 
transposing the Directive, the Belgian legislature did 
not take the view that it had to amend Article 54 of the 
1991 Law or to interpret it in the light of the criteria set 
out in Article 5 of the Directive. 
46      The French Government adds, in particular, that, 
although the Directive obliges Member States to pro-
hibit unfair business-to-consumer commercial 
practices, that nevertheless does not prevent those 
States, in order better to protect consumers, from pro-
hibiting other practices, such as combined offers, 

regardless of whether they are unfair within the terms 
of the Directive.  
47      Finally, in the view of VTB, Article 5 of the Di-
rective does not in any event preclude Member States 
from classifying as unfair commercial practices other 
than those mentioned in Annex I to the Directive. 
 Reply of the Court 
48      For the purpose of answering these questions, it 
is necessary first of all to determine whether combined 
offers, which are the subject of the disputed prohibi-
tion, constitute commercial practices within the 
meaning of Article 2(d) of the Directive and are there-
fore subject to the rules laid down by that directive.  
49      In that regard, it should be borne in mind that Ar-
ticle 2(d) of the Directive gives a particularly wide 
definition to the concept of commercial practices: ‘any 
act, omission, course of conduct or representation, 
commercial communication including advertising and 
marketing, by a trader, directly connected with the 
promotion, sale or supply of a product to consumers’. 
50      As the Advocate General observed in points 69 
and 70 of her Opinion, combined offers constitute 
commercial acts which clearly form part of an opera-
tor’s commercial strategy and relate directly to the 
promotion thereof and its sales development. It follows 
that they do indeed constitute commercial practices 
within the meaning of Article 2(d) of the Directive and, 
consequently, fall within its scope. 
51      That having been determined, it must first be re-
called that the Directive is intended to establish, in 
accordance with recitals 5 and 6 in the preamble thereto 
and Article 1 thereof, uniform rules on unfair business-
to-consumer commercial practices in order to contrib-
ute to the proper functioning of the internal market and 
to achieve a high level of consumer protection. 
52      Thus, the Directive fully harmonises those rules 
at the Community level. Accordingly, as Article 4 
thereof expressly provides and contrary to the asser-
tions of VTB and the French Government, Member 
States may not adopt stricter rules than those provided 
for in the Directive, even in order to achieve a higher 
level of consumer protection.  
53      Next, Article 5 of the Directive provides that un-
fair commercial practices are to be prohibited and sets 
out the criteria on the basis of which practices are to be 
classified as being unfair.  
54      Thus, in accordance with Article 5(2), a com-
mercial practice is unfair if it is contrary to the 
requirements of professional diligence and materially 
distorts or is likely materially to distort the economic 
behaviour of the average consumer with regard to the 
product.  
55      Furthermore, Article 5(4) of the Directive defines 
two precise categories of unfair commercial practices, 
that is to say, ‘misleading’ practices and ‘aggressive’ 
practices corresponding to the criteria specified in Arti-
cles 6 and 7 and Articles 8 and 9 of the Directive 
respectively. Pursuant to those provisions, such prac-
tices are prohibited where, having regard to their nature 
and the factual context, they cause or are likely to cause 
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the average consumer to take a transactional decision 
that he would not have taken otherwise. 
56      Annex I to the Directive also establishes an ex-
haustive list of 31 commercial practices which, in 
accordance with Article 5(5) of the Directive, are re-
garded as unfair ‘in all circumstances’. Consequently, 
as recital 17 in the preamble to the Directive expressly 
states, these are the only commercial practices which 
can be deemed to be unfair without a case-by-case as-
sessment under the provisions of Articles 5 to 9 of the 
Directive. 
57      Finally, it should be noted that combined offers 
are not included in the practices listed in Annex I to the 
Directive. 
58      It is therefore in the light of the content and the 
general scheme of the provisions of the Directive noted 
in the preceding paragraphs that the questions referred 
by the national court must be examined. 
59      In that regard, clearly, by establishing a presump-
tion of unlawfulness of combined offers, national 
legislation such as that at issue in the main proceedings 
does not meet the requirements of the Directive. 
60      In the first place, Article 54 of the 1991 Law lays 
down the principle that combined offers are prohibited, 
notwithstanding the fact that such practices are not re-
ferred to in Annex I to the Directive. 
61      As has been pointed out in paragraph 56 of the 
present judgment, that annex exhaustively lists the only 
commercial practices which are prohibited in all cir-
cumstances and accordingly do not have to be assessed 
on a case-by-case basis. 
62      Thus, the Directive precludes the system imple-
mented by Article 54 of the 1991 Law in so far as that 
article prohibits, generally and pre-emptively, com-
bined offers without any verification of their unfairness 
in the light of the criteria laid down in Articles 5 to 9 of 
the Directive. 
63      Next, by operating in that manner, a rule of the 
type at issue in the main proceedings runs counter to 
the content of Article 4 of the Directive, which ex-
pressly prohibits Member States from maintaining or 
adopting more restrictive national measures, even 
where such measures are designed to ensure a higher 
level of consumer protection. 
64      Finally, it should be added that such an interpre-
tation cannot be called into question by the fact that the 
1991 Law provides, in Articles 55 to 57 thereof, for a 
number of exceptions to that prohibition of combined 
offers. 
65      Although those exceptions are liable to restrict 
the scope of the prohibition of combined offers, the fact 
remains that, because of their limited and pre-defined 
nature, they cannot take the place of the analysis, which 
must of necessity be undertaken having regard to the 
facts of each particular case, of the ‘unfairness’ of a 
commercial practice in the light of the criteria set out in 
Articles 5 to 9 of the Directive, where, as in the main 
proceedings, that practice is not listed in Annex I 
thereto. 
66      That finding is, moreover, confirmed by the very 
content of certain of the derogations at issue. Thus, for 

example, Article 55 of the 1991 Law authorises com-
bined offers for an overall price only on condition that 
they relate to products or services which form a whole 
or which are identical. As the Commission rightly 
points out in its answer to the written question put by 
the Court, the possibility cannot be excluded, particu-
larly if correct information is provided to consumers, 
that a combined offer of different products or services 
which neither form a whole nor are identical may sat-
isfy the requirements of fairness laid down in the 
Directive. 
67      In those circumstances, the Directive precludes a 
prohibition of combined offers such as that provided 
for by the 1991 Law. Accordingly, there is no need to 
examine the possibility of a breach of Article 49 EC 
raised in the question referred in Case C-299/07. 
68      In the light of the foregoing, the answer to the 
questions referred for a preliminary ruling are that the 
Directive must be interpreted as precluding national 
legislation, such as that at issue in the disputes in the 
main proceedings, which, with certain exceptions, and 
without taking account of the specific circumstances, 
imposes a general prohibition of combined offers made 
by a vendor to a consumer.  
 Costs 
69      Since these proceedings are, for the parties to the 
main proceedings, a step in the action pending before 
the national court, the decision on costs is a matter for 
that court. Costs incurred in submitting observations to 
the Court, other than the costs of those parties, are not 
recoverable. 
On those grounds, the Court (First Chamber) 
hereby rules: 
Directive 2005/29/EC of the European Parliament and 
of the Council of 11 May 2005 concerning unfair busi-
ness-to-consumer commercial practices in the internal 
market and amending Council Directive 84/450/EEC, 
Directives 97/7/EC, 98/27/EC and 2002/65/EC of the 
European Parliament and of the Council and Regula-
tion (EC) No 2006/2004 of the European Parliament 
and of the Council (‘Unfair Commercial Practices Di-
rective’) must be interpreted as precluding national 
legislation, such as that at issue in the disputes in the 
main proceedings, which, with certain exceptions, and 
without taking account of the specific circumstances, 
imposes a general prohibition of combined offers made 
by a vendor to a consumer.  
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(Reference for a preliminary ruling from the Rechtbank 
van koophandel te Antwerpen (Belgium)) 
(Admissibility of a reference for a preliminary ruling – 
Proper subject of interpretation – Relevance to the de-
cision – Combined offers – Directive 2005/29/EC – 
Interpretation in conformity with the Directive – Inter-
pretation of Community law before the expiry of the 
period for transposition – Harmonisation – Consumer 
protection – Unfair commercial practices by businesses 
– Article 28 EC – Free movement of goods – Selling 
arrangements – Article 49 EC – Freedom to provide 
services – Concurrence of fundamental freedoms) 
I –  Introduction 
1.        These cases arise from two references under Ar-
ticle 234 EC from the Rechtbank van koophandel te 
Antwerpen, in which it essentially asks the Court to an-
swer the question whether Directive 2005/29/EC 
concerning unfair commercial practices in the internal 
market (‘Directive 2005/29’) (2) and Article 49 EC are 
to be interpreted as precluding national legislation 
which fundamentally prohibits combined offers. 
2.        The main focus of the cases to be examined be-
low is on essential aspects of the Community 
harmonising legislation in the field of consumer protec-
tion and of the cross-border free movement of goods 
and freedom to provide services in the internal market. 
II –  Legal framework 
A –    Community law 
3.        Recitals 11 and 17 in the preamble to Directive 
2005/29 are worded as follows: 
‘(11) The high level of convergence achieved by the 
approximation of national provisions through this Di-
rective creates a high common level of consumer 
protection. This Directive establishes a single general 
prohibition of those unfair commercial practices dis-
torting consumers’ economic behaviour. It also sets 
rules on aggressive commercial practices, which are 
currently not regulated at Community level. 
… 
(17) It is desirable that those commercial practices 
which are in all circumstances unfair be identified to 
provide greater legal certainty. Annex I therefore con-
tains the full list of all such practices. These are the 
only commercial practices which can be deemed to be 
unfair without a case-by-case assessment against the 
provisions of Articles 5 to 9. The list may only be 
modified by revision of the Directive.’ 
4.        Article 2 of the Directive provides as follows: 
‘For the purposes of this Directive: 
… 
(d)       “business-to-consumer commercial practices” 
(hereinafter also referred to as commercial practices) 
means any act, omission, course of conduct or repre-
sentation, commercial communication including 
advertising and marketing, by a trader, directly con-
nected with the promotion, sale or supply of a product 
to consumers; 
…’ 
5.        Article 3(1) and (5) of the Directive are worded 
as follows: 

‘1. This Directive shall apply to unfair business-to-
consumer commercial practices, as laid down in Article 
5, before, during and after a commercial transaction in 
relation to a product. 
… 
5. For a period of six years from 12 June 2007, Mem-
ber States shall be able to continue to apply national 
provisions within the field approximated by this Direc-
tive which are more restrictive or prescriptive than this 
Directive and which implement directives containing 
minimum harmonisation clauses. These measures must 
be essential to ensure that consumers are adequately 
protected against unfair commercial practices and must 
be proportionate to the attainment of this objective. The 
review referred to in Article 18 may, if considered ap-
propriate, include a proposal to prolong this derogation 
for a further limited period.’ 
6.        Under Article 4 of the Directive, Member States 
must neither restrict the freedom to provide services 
nor restrict the free movement of goods for reasons fal-
ling within the field approximated by the Directive. 
7.        Article 5 of the Directive, headed ‘Prohibition of 
unfair commercial practices’, provides as follows: 
‘1. Unfair commercial practices shall be prohibited. 
2. A commercial practice shall be unfair if: 
(a)       it is contrary to the requirements of professional 
diligence, 
and 
(b)      it materially distorts or is likely to materially dis-
tort the economic behaviour with regard to the product 
of the average consumer whom it reaches or to whom it 
is addressed, or of the average member of the group 
when a commercial practice is directed to a particular 
group of consumers. 
3. Commercial practices which are likely to materially 
distort the economic behaviour only of a clearly identi-
fiable group of consumers who are particularly 
vulnerable to the practice or the underlying product be-
cause of their mental or physical infirmity, age or 
credulity in a way which the trader could reasonably be 
expected to foresee, shall be assessed from the perspec-
tive of the average member of that group. This is 
without prejudice to the common and legitimate adver-
tising practice of making exaggerated statements or 
statements which are not meant to be taken literally. 
4. In particular, commercial practices shall be unfair 
which: 
(a)       are misleading as set out in Articles 6 and 7, 
or 
(b)      are aggressive as set out in Articles 8 and 9. 
5. Annex I contains the list of those commercial prac-
tices which shall in all circumstances be regarded as 
unfair. The same single list shall apply in all Member 
States and may only be modified by revision of this Di-
rective.’  
8.        Article 6 of the Directive defines ‘misleading 
commercial practices’ as follows: 
‘1. A commercial practice shall be regarded as mislead-
ing if it contains false information and is therefore 
untruthful or in any way, including overall presenta-
tion, deceives or is likely to deceive the average 
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consumer, even if the information is factually correct, 
in relation to one or more of the following elements, 
and in either case causes or is likely to cause him to 
take a transactional decision that he would not have 
taken otherwise … 
2. A commercial practice shall also be regarded as mis-
leading if, in its factual context, taking account of all its 
features and circumstances, it causes or is likely to 
cause the average consumer to take a transactional de-
cision that he would not have taken otherwise …’ 
9.        Article 8 of the Directive defines ‘aggressive 
commercial practices’: 
‘A commercial practice shall be regarded as aggressive 
if, in its factual context, taking account of all its fea-
tures and circumstances, by harassment, coercion, 
including the use of physical force, or undue influence, 
it significantly impairs or is likely to significantly im-
pair the average consumer’s freedom of choice or 
conduct with regard to the product and thereby causes 
him or is likely to cause him to take a transactional de-
cision that he would not have taken otherwise.’ 
10.      Article 19 of the Directive provides as follows: 
‘Member States shall adopt and publish the laws, regu-
lations and administrative provisions necessary to 
comply with this Directive by 12 June 2007. … 
They shall apply those measures by 12 December 2007. 
…’ 
B –    National law 
11.      Article 54 of the Belgian Law on trade practices 
and consumer information and protection (‘the Belgian 
Law’) (3) states: 
‘For the purposes of this article, a combined offer exists 
where the acquisition, whether or not free of charge, of 
products, services or other advantages, or of vouchers 
with which they can be acquired, is tied to the acquisi-
tion of other, even identical, products or services. 
Subject to the exceptions specified below, any com-
bined offer to consumers which is made by a seller is 
hereby prohibited. Any combined offer to consumers 
which is made by several sellers acting with a common 
purpose is also hereby prohibited.’ 
12.      Articles 55 to 57 of the Belgian Law provide for 
a number of exceptions to that prohibition. 
13.      Article 55 of the Belgian Law provides as fol-
lows: 
‘It is hereby permitted to offer the following in combi-
nation at an all-inclusive price:  
1. Products or services which form a whole.  
… 
2. identical products or services, provided that:  
(a)      each product and service can be acquired sepa-
rately at the normal price in the same establishment,  
(b)      the purchaser is informed clearly of that possibil-
ity and of the individual price of each product and 
service,  
(c)      any price reduction granted to the purchaser of 
the totality of the products or services does not exceed 
one third of the individual prices added together.’ 
14.      Article 56 of the Belgian Law is worded as fol-
lows: 

‘It is hereby permitted to offer the following free of 
charge in combination with a main product or service:  
1. accessories of a main product, which the manufac-
turer of the product has specifically adapted to that 
product and which are supplied together with that 
product in order to extend or facilitate its use,  
2. the packaging or containers used for the protection 
and market preparation of products, taking into account 
the nature and value of those products, 
3. small products and services accepted as customary in 
trade, as well as the delivery, installation, con-
trol/regulation and maintenance of the products sold,  
4. samples from the product range of the manufacturer 
or supplier of the main product, provided that they are 
offered in the quantities or sizes strictly necessary for 
an assessment of the characteristics of the product,  
5. colour photographs, stickers and other images with 
minimal commercial value,  
6. tickets for legally authorised lotteries,  
7. objects with indelible and clearly visible advertising 
inscriptions, which are not found as such in the shops, 
provided that the cost price paid by the supplier does 
not exceed 5% of the retail price of the main product or 
service with which they are given away.’ 
III –  Facts, main proceedings and questions re-
ferred for a preliminary ruling 
15.      The subject-matter of the main proceedings in 
Case C-261/07 is an action brought by VTB-VAB 
(‘VTB’), a company providing breakdown and accident 
assistance services, against Total Belgium NV (‘To-
tal’), a subsidiary of the Total group, whose primary 
business is the sale of fuels at filling stations. 
16.      Since 15 January 2007, Total has offered free 
breakdown services for a period of three weeks (TO-
TAL ASSISTANCE) to customers who are TOTAL 
CLUB cardholders with every purchase of at least 25 
litres of fuel for their own vehicle or at least 10 litres 
for their own motorcycle. 
17.      On 5 February 2007, VTB brought an action be-
fore the Rechtbank van koophandel te Antwerpen 
against Total Belgium NV, seeking an order prohibiting 
it from continuing that commercial practice on the 
ground that it constituted a combined offer prohibited 
by Article 54 of the Belgian Law. 
18.      The subject-matter of the main proceedings in 
Case C-299/07 is an action brought by BVBA Galatea, 
a firm which runs a lingerie shop in Schoten (Belgium), 
against Sanoma Magazines Belgium NV, a subsidiary 
of the Finnish Sanoma group (‘Sanoma’), which pub-
lishes, inter alia, women’s magazines, including the 
weekly ‘Flair’. 
19.      In the issue of 13 March 2007, that magazine 
contained an attached 47-page supplement including a 
voucher entitling the holder to a reduction of 15 to 25% 
on miscellaneous products sold in various lingerie 
shops during the period from 13 March to 15 May 
2007. 
20.      On 22 March 2007, Galatea brought an action 
before the Rechtbank van koophandel te Antwerpen 
seeking an order prohibiting that commercial practice 
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on the ground that it infringed inter alia Article 54 of 
the Belgian Law. 
21.      The Rechtbank van koophandel te Antwerpen 
does point out in its orders for reference that, at that 
point in time, the period for the transposition of Direc-
tive 2005/29/EC had not yet expired. However, it 
expresses certain doubts regarding the compatibility of 
the prohibition of combined offers, contained in Article 
54 of the Belgian Law, with Directive 2005/29/EC and, 
at least so far as concerns Case C-299/07, with Article 
49 EC. For that reason, it decided to stay both sets of 
proceedings and to refer the following questions to the 
Court for a preliminary ruling: 
In Case C-261/07 
‘Does Directive 2005/29 of the European Parliament 
and of the Council concerning unfair commercial prac-
tices preclude a national provision such as Article 54 of 
the Belgian Law of 14 July 1991 on trade practices and 
consumer information and protection, which, except in 
the cases listed exhaustively in that Law, prohibits any 
combined offer by a seller to a consumer, including an 
offer in which goods which the consumer has to buy 
are tied to a free service, the acquisition of which is 
linked to the purchase of the goods, and this regardless 
of the circumstances of the case, in particular regard-
less of the influence which the specific offer may have 
on the average consumer and of whether that offer can 
be considered in the specific circumstances to be con-
trary to professional diligence or fair commercial 
practices?’ 
In Case C-299/07 
‘Do Article 49 of the EC Treaty concerning the free-
dom to provide services and Directive 2005/29/EC of 
the European Parliament and of the Council concerning 
unfair commercial practices preclude a national provi-
sion such as Article 54 of the Belgian Law of 14 July 
1991 on trade practices and consumer information and 
protection, which, except in the cases listed exhaus-
tively in that Law, prohibits any combined offer by a 
seller to a consumer whereby the acquisition, whether 
or not free of charge, of products, services or other ad-
vantages or of vouchers with which they can be 
obtained is linked to the acquisition of other, even iden-
tical, products or services, and this regardless of the 
circumstances of the case, in particular regardless of 
the influence which the specific offer may have on the 
average consumer and of whether that offer can be con-
sidered in the specific circumstances to be contrary to 
professional diligence or fair commercial practices?’ 
IV –  Proceedings before the Court of Justice  
22.      The orders for reference dated 24 May 2007 
(Case C-261/07) and 21 June 2007 (Case C-299/07) 
were lodged at the Court Registry on 1 June 2007 and 
27 June 2007 respectively. 
23.      On 29 August 2007, the President of the Court 
of Justice ordered that the two cases be joined. 
24.      VTB, Total and Sanoma, the Governments of 
the Kingdom of Belgium, the French Republic, the 
Kingdom of Spain and the Portuguese Republic and the 
Commission submitted written observations in accor-

dance with Article 23 of the Statute of the Court of 
Justice. 
25.      By way of measures of organisation of proce-
dure, the Court asked the parties a question, which they 
have answered. 
26.      At the hearing held on 18 June 2008, the agents 
of VTB, Total and Sanoma, the agents of the Govern-
ments of the Kingdom of Belgium, the French Republic 
and the Kingdom of Spain and the agent of the Com-
mission presented submissions. 
V –  Main arguments of the parties 
 Directive 2005/29 
27.      In both cases, the national court is essentially 
asking the Court whether the prohibition of combined 
offers, as provided for in Article 54 of the Belgian Law, 
accords with Directive 2005/29. 
28.      VTB first calls in question the admissibility of 
the question referred, since it concerns the interpreta-
tion of a directive of which the period for transposition 
had not yet expired at the material time. 
29.      For the same reason, and without expressly rais-
ing an objection of inadmissibility, the Spanish and 
Belgian Governments are of the view that the Directive 
is not applicable to a case such as this. In particular, a 
national provision cannot be declared by a court to be 
inapplicable on the ground of infringement of the Di-
rective so long as the period for the transposition of that 
Directive has not yet expired.  
30.      On the substance of the case, Total, Sanoma, the 
Portuguese Government and the Commission submit 
that the Directive precludes a prohibition of combined 
offers, such as is provided for by Article 54 of the Bel-
gian Law. 
31.      Sanoma, Total and the Commission submit that 
combined offers are covered by the notion of ‘commer-
cial practice’ within the meaning of the Directive. 
Since the latter undertakes a full harmonisation in the 
field of unfair commercial practices, only such prac-
tices as are listed in Annex I to the Directive can be 
prohibited ‘in all circumstances’ by the Member States, 
in accordance with Article 5(5) of the Directive. How-
ever, since combined offers as such are not mentioned 
in that annex, nor can they simply be prohibited per se, 
but only if the national court considers the requirements 
of Article 5 of the Directive to be satisfied in the light 
of the actual circumstances of the particular case. Con-
sequently, the fundamental prohibition, as provided for 
by Article 54 of the Belgian Law, infringes the Direc-
tive. In that regard, the Commission adds that such a 
prohibition is in any case neither necessary for the rea-
sonable protection of consumers from unfair 
commercial practices nor proportionate to that objec-
tive.  
32.      The Portuguese Government confines itself to 
arguing that Article 54 of the Belgian Law infringes the 
Directive in so far as it establishes a general prohibition 
of combined offers, even though the Belgian Law pro-
vides for certain exceptions in Articles 55 and 56..  
33.      VTB and the Belgian and French Governments 
advocate an alternative interpretation. 
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34.      VTB argues that combined offers do not fall un-
der the notion of ‘commercial practice’ within the 
meaning of the Directive and are therefore not covered 
by the latter. In any event, Article 5 of the Directive 
does not preclude Member States from also specifying 
unfair commercial practices other than those listed in 
Annex I. 
35.       The Belgian Government likewise argues that 
combined offers do not fall under the notion of ‘com-
mercial practice’ within the meaning of the Directive. 
More specifically, it maintains that combined offers 
should instead be classified as falling within the scope 
of the Proposal for a Regulation concerning sales pro-
motions in the Internal Market, (4) which treats 
combined offers differently from the commercial prac-
tices covered by the Directive. However, since that 
proposal was only withdrawn in 2006, the Belgian au-
thorities rightly assumed that combined offers did not 
constitute ‘commercial practices’. Consequently, in 
transposing the Directive, the Belgian legislature did 
not assume that it needed to amend Article 54 of the 
Belgian Law or to interpret it in the light of Article 5 of 
the Directive.  
36.      The French Government puts forward in essence 
similar arguments to the Belgian Government and adds 
that, if the Directive obliges Member States to prohibit 
unfair commercial practices in relation to the consumer, 
that certainly does not prevent Member States from 
also prohibiting other commercial practices in order to 
protect the consumer, irrespective of their unfair char-
acter for the purposes of the Directive. Such practices 
also include combined offers, which are outside the 
scope of the Directive.  
 Article 49 EC 
37.      In Case C-299/07, the national court additionally 
asks whether Article 49 precludes a prohibition of 
combined offers, such as is provided for by Article 54 
of the Belgian Law.  
38.      VTB and the Spanish, Belgian and French Gov-
ernments propose that this question should be answered 
in the negative.  
39.      In VTB’s view, the prohibition at issue, which is 
applicable without distinction both to traders in Bel-
gium and to traders in other Member States, does not 
entail for the latter any additional economic costs or 
administrative charges whatsoever which could impede 
freedom to provide services. In any case, such a prohi-
bition is also justified on grounds of public welfare, in 
particular consumer protection. 
40.      The Belgian and French Governments argue that 
Article 49 EC is not relevant for the purpose of answer-
ing the question referred. In that regard, the French 
authorities point out that the offers at issue relate prin-
cipally to the sale of goods (fuel in Case C-261/07 and 
underwear in Case C-299/07) and not to services. If the 
Directive is to be interpreted in such a way that it does 
not preclude the Belgian Law, the prohibition of com-
bined offers should therefore instead be interpreted in 
the light of Article 28 EC concerning the free move-
ment of goods, to which, moreover, the national court 
refers in its order for reference.  

41.      The prohibition of combined offers, as laid 
down in the Belgian Law, thus concerns a selling ar-
rangement within the meaning of the judgment in 
Joined Cases C-267/91 and C-268/91 Keck and 
Mithouard [1993] ECR I-6097 and is therefore not by 
nature such as to hinder the free movement of goods, 
since both conditions laid down by that case-law are 
fulfilled. The prohibition is in fact applicable to all 
traders operating within Belgian territory, and likewise 
concerns, in law and in fact, the marketing both of na-
tional products and of products from other Member 
States. Finally, the French Government submits that the 
prohibition at issue is in any case (a) justified for over-
riding reasons of public welfare, in particular consumer 
protection and the maintenance of fair competition, and 
(b) also proportionate in the light of those objectives, 
since a number of exceptions to that prohibition are 
provided for.  
42.      The Spanish Government, for its part, excludes 
the applicability of Article 49 EC to a purely national 
situation as in this case, where all the elements are con-
fined within a single Member State. This case in fact 
concerns undertakings established in Belgium which 
offer services within Belgian national territory.  
43.      By contrast, Sanoma, the Portuguese Govern-
ment and also, to a certain extent, the Commission, 
start from the assumption that the prohibition of com-
bined offers, as provided for by Article 54 of the 
Belgian Law, infringes the freedom to provide services, 
which is guaranteed in Article 49 EC.  
44.      In particular, Sanoma claims that its right of 
freedom to provide services has been infringed in so far 
as it is not allowed to promote its sales in Belgium to 
the same extent as it does in other Member States 
which allow combination offers (in particular the Neth-
erlands and Luxembourg). Sanoma further observes 
that, because of the prohibition, its Belgian customers 
cannot make use of the discount vouchers which are 
published in Dutch magazines in Flanders and the 
Netherlands, but are also disseminated throughout Bel-
gium. Finally, Sanoma submits that, because of the full 
harmonisation resulting from the Directive, the prohibi-
tion at issue cannot be justified either. In any case, such 
a prohibition is neither necessary nor reasonable in or-
der to protect the consumer and safeguard fair 
competition.  
45.      The Commission, on the other hand, gives a 
rather ambiguous answer. 
46.      Even though it puts forward arguments similar 
to those of the French Government, it starts from the 
premise that Article 28 EC is in fact the relevant provi-
sion in this case and that, under the Keck and 
Mithouard case-law, the prohibition of combination of-
fers at issue here falls outside the scope of that 
provision. The Commission further makes it clear that 
it is not necessary to carry out an analysis from the 
point of view of freedom to provide services, since, in 
circumstances such as those of this case, that freedom, 
for the purposes of the Court’s case-law, is entirely 
secondary to the free movement of goods and may be 
considered together with it (see, in particular, Case C-
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390/99 Canal Satélite Digital [2002] ECR I-607, para-
graph 31). In addition, the Commission points out that 
the analysis which the national court undertakes in its 
order for reference does not cover possible restrictions 
on the freedom to provide services. 
47.      The Commission nevertheless examines this as-
pect purely by way of precaution, concluding that the 
prohibition of combination offers clearly constitutes an 
impairment of the freedom to provide services, which 
goes beyond what is necessary to achieve the objectives 
of consumer protection and fair trade.  
VI –  Legal assessment 
A –    Introductory observations 
48.      Directive 2005/29, which was adopted by the 
European Parliament and the Council on 11 May 2005, 
is aimed at creating a single legal framework for the 
regulation of unfair commercial practices in relation to 
the consumer. As is apparent from recital 5 in the pre-
amble, that objective is to be achieved by 
harmonisation of fair trading laws in the Community 
Member States in the interests of eliminating obstacles 
in the internal market. (5) Its legislative objective is 
therefore the full harmonisation of this area of life at 
Community level. (6) 
49.      According to Article 20 of Directive 2005/29, 
the Directive entered into force on the day following its 
publication in the Official Journal of the European Un-
ion, that is, on 12 June 2005. Under Article 19(1), 
Member States were required to implement it by 12 
June 2007 by adopting the necessary laws, regulations 
and administrative provisions, although with a further 
six-year transitional period for certain more stringent 
national provisions. However, those laws, regulations 
and administrative provisions did not have to be ap-
plied until 12 December 2007.  
50.      The Kingdom of Belgium formally complied 
with that transposition requirement by passing the Law 
of 5 June 2007 amending the Law of 14 July 1991 on 
trade practices and consumer information and protec-
tion, (7) which entered into force on 1 December 2007. 
However, in its order for reference, the national court 
refers to an older national provision, namely Article 54 
of the Belgian Law, which was already in existence be-
fore Directive 2005/29 entered into force, and 
expresses doubts regarding the compatibility of that 
provision with Community law.  
B –    Admissibility of the references 
1.      Proper subject of interpretation 
51.       Only a provision of Community law can be a 
proper subject of interpretation in the context of a pre-
liminary ruling procedure under Article 234 EC. Such 
provisions include those of primary and secondary leg-
islation. The questions referred by the Rechtbank van 
koophandel concern a proper subject of interpretation 
in so far as they ask the Court to interpret Article 49 EC 
and Directive 2005/29.  
52.      In my view, the fact that the period for the trans-
position of Directive 2005/29 had not yet expired at the 
time of the national court’s decision to ask the Court to 
interpret that Community provision is irrelevant to the 
issue of admissibility of the references, since Directive 

2005/29 had in any case been in force since 12 June 
2005 and was therefore already in existence as an act 
legally binding on the Member States. (8) 
53.      Under Article 234 EC the Court has jurisdiction 
to give preliminary rulings concerning the validity and 
interpretation of acts of the Community institutions, 
regardless of whether they are directly applicable. (9) A 
directive constitutes an act covered by Article 234 EC 
even though the period for its implementation has not 
yet expired, and a question concerning it may therefore 
validly be referred to the Court provided that that refer-
ence also satisfies the conditions for admissibility laid 
down in the Court’s case-law. (10) 
2.      Relevance to the decision of the questions re-
ferred  
54.      In regard to the relevance to the decision of the 
questions referred, it should be pointed out that the pro-
cedure provided for by Article 234 EC is an instrument 
of cooperation between the Court of Justice and na-
tional courts, by means of which the Court provides the 
national courts with the points of interpretation of 
Community law which they need in order to decide the 
disputes before them. (11) 
55.      In the context of that cooperation, it is solely for 
the national court, before which the dispute has been 
brought and which must assume responsibility for the 
subsequent judicial decision, to determine in the light 
of the particular circumstances of the case both the 
need for a preliminary ruling in order to enable it to de-
liver judgment and the relevance of the questions which 
it submits to the Court. Consequently, where the ques-
tions submitted concern the interpretation of 
Community law, the Court is, in principle, bound to 
give a ruling. (12) 
56.      Nevertheless, the Court has also held that, in ex-
ceptional circumstances, it can examine the conditions 
in which the case was referred to it by the national 
court, in order to assess whether it has jurisdiction. The 
Court may refuse to rule on a question referred for a 
preliminary ruling by a national court only where it is 
quite obvious that the interpretation of Community law 
that is sought bears no relation to the facts of the main 
action or its purpose, where the problem is hypotheti-
cal, or where the Court does not have before it the 
factual or legal material necessary to give a useful an-
swer to the questions submitted to it. (13) 
57.      However, VTB and the Spanish and Belgian 
Governments have failed to adduce any valid argu-
ments in support of the proposition that the 
interpretation of Directive 2005/29 is not relevant to the 
decision in the main proceedings. On the contrary, 
there is much to be said in favour of affirming the rele-
vance to the decision of the questions referred.  
58.      It is thus clear that the events which led to the 
main proceedings occurred only a few months before 
the period for transposition expired on 12 June 2007. 
At that time, the national legislation had not been 
adapted and the Kingdom of Belgium did not appear to 
be considering a repeal of the fundamental prohibition 
of combined offers, a fact of which the national court 
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was also aware, as is clear from the orders for refer-
ence. (14) 
59.      If the possibility that the Belgian Law was in-
compatible with Directive 2005/29 could not be ruled 
out, the national court, in its capacity as a functional 
Community court, would, if necessary, have been 
obliged to disapply the corresponding national provi-
sions. That follows from the primacy of the application 
of Community law over that of national law, (15) but 
especially from the Member States’ obligation under 
the second paragraph of Article 10 EC and the third 
paragraph of Article 249 EC, recognised in the Court’s 
case-law, to take all the measures necessary to achieve 
the result prescribed by the directive in question. 
60.      The duty to refrain from doing anything which 
could frustrate the achievement of the objective of a 
directive is also connected with that obligation. In ac-
cordance with the Court’s settled case-law, it follows 
from the abovementioned provisions of the Treaty in 
conjunction with the Directive that, during the period 
prescribed for the latter’s transposition, the Member 
States to which the Directive is addressed must refrain 
from taking any measures liable seriously to compro-
mise the attainment of the result prescribed by it. (16) 
That duty to refrain applies to all the authorities of 
Member States including, for matters within their juris-
diction, the courts. (17) It is for the latter, where 
appropriate, to assess whether national measures 
adopted before the expiry of the period for transposi-
tion jeopardise attainment of the result envisaged by the 
Directive. (18) 
61.      Accordingly, in the judgment in Adeneler, (19) 
the Court held that, from the date on which a directive 
enters into force, the courts of the Member States must 
refrain as far as possible from interpreting domestic law 
in a manner which might seriously compromise, after 
the period for transposition has expired, attainment of 
the objective pursued by that directive. It should also be 
borne in mind that, according to the Court’s case-law, 
not only the national provisions specifically intended to 
transpose a directive, but also, from the date of that di-
rective’s entry into force, the pre-existing national 
provisions capable of ensuring that the national law is 
consistent with it must be considered to fall within its 
scope. (20) 
62.      If, as in these cases, the national court cannot 
avoid the suspicion that a piece of national legislation 
is liable to prevent the achievement of the result pre-
scribed by a directive which is imminently due to be 
implemented once the period for transposition has ex-
pired, (21) it is obliged to take the necessary measures 
even before the transposition phase has ended. Such 
measures also include, in principle, the possibility of 
disapplying the offending national law if an interpreta-
tion of the current law in conformity with the directive 
is out of the question. (22) 
63.      However, non-application of Article 54 of the 
Belgian Law would have meant that the national court 
would in all probability have had to dismiss in part the 
injunctions sought by VTB and Galatea against Total 
and Sanoma respectively. 

64.      In the light of the above, the relevance to the de-
cision of the questions referred cannot be disputed. 
65.      The references for a preliminary ruling are there-
fore admissible. 
C –    Compatibility of Article 54 of the Belgian Law 
with Directive 2005/29 
66.      It should be noted at the outset that in proceed-
ings under Article 234 EC the Court does not have 
jurisdiction to rule on the compatibility of a national 
measure with Community law. However, it does have 
jurisdiction to supply the national court with a ruling on 
the interpretation of Community law so as to enable 
that court to determine whether such compatibility ex-
ists in order to decide the case before it. (23) 
67.      Both references seek a ruling as to whether Di-
rective 2005/29 precludes a national provision such as 
Article 54 of the Belgian Law. For that purpose, it must 
first be examined whether such a provision, in terms of 
its subject-matter, is covered by the scope ratione mate-
riae of Directive 2005/29.  
1.      The notion of ‘commercial practices’ in Article 
2(d) of Directive 2005/29 
68.      That depends on the answer to the question 
whether combined offers can be regarded as ‘commer-
cial practices’ within the meaning of Article 2(d) of 
Directive 2005/29 at all. That provision contains a 
broad legal definition of ‘business-to-consumer com-
mercial practices’ which, in my view, allows the notion 
of combined offers to be subsumed under it without 
any problems.  
69.      Combined offers are based on the linking to-
gether of at least two different offers of products or 
services into a single unit of sale. A combined offer 
thus exists only where the components of the combina-
tion are two or more separate products. A characteristic 
feature for the purpose of distinguishing between the 
various forms in which such tie-in arrangements occur 
is the method of combination, that is, the particular 
terms on which suppliers structure and market their 
combined offers. (24) From a business management 
perspective, combined offers constitute a measure of 
pricing and communications policy, two of the most 
important policies in marketing. Since markets without 
competition are somewhat rare, and advertisers must 
almost always compete against other suppliers, traders 
are forced to differentiate themselves from the competi-
tive environment, to design offers which are not only of 
interest, but also exert a strong power of attraction on 
the relevant consumers. Combined offers are supposed, 
by virtue of the distinctive combination of different 
products or services in one offer and by virtue of their 
actual or apparent good value resulting from that form 
of combination, to create an incentive for customers to 
purchase. In other words, they serve to attract custom-
ers and to increase the new-business potential of 
undertakings. (25) 
70.      Taking as a basis the function of combined of-
fers described above and the way in which the 
consumer encounters them in everyday life, it is logical 
to define them as acts or commercial communications 
including advertising and marketing, by a trader, di-
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rectly connected with promotion or selling. They there-
fore accord fully with the notion of commercial 
practices within the meaning of Article 2(d) of Direc-
tive 2005/29. Consequently, the combined offers 
regulated in Article 54 of the Belgian Law fall within 
the scope ratione materiae of Directive 2005/29.  
2.      Scope ratione personae of Directive 2005/29 
71.      The same applies to the scope ratione personae 
of Directive 2005/29, since, while the latter is aimed 
directly at protecting consumers, the economic interests 
of legitimate competitors are not for that reason re-
garded as less worthy of protection.  
72.      That follows, in the first place, from recital 6, 
but primarily from recital 8 in the preamble to the Di-
rective, from which it is clear that Directive 2005/29 
also indirectly protects businesses from their competi-
tors who do not play by the rules in the Directive and 
thus guarantees fair competition in fields coordinated 
by it. (26) 
3.      Analysis of the structures of both sets of provi-
sions 
73.      In order to be able to ascertain whether Directive 
2005/29 precludes a national provision such as Article 
54 of the Belgian Law, it is necessary to analyse and 
then compare both sets of provisions in terms of their 
legislative objectives and regulatory structure. 
a)      The provisions of Directive 2005/29 
i)      Full and maximum harmonisation of national 
provisions as a legislative objective  
74.      As observed at the beginning, (27) Directive 
2005/29 is aimed at full harmonisation of Member 
States’ legislation on unfair commercial practices. In 
addition, in contrast to what was previously the case in 
the sector-specific legal instruments for the harmonisa-
tion of consumer protection legislation, it is aimed not 
only at minimum harmonisation, but at maximum ap-
proximation of the national laws and regulations, which 
bars Member States, subject to certain exceptions, from 
retaining or introducing more stringent provisions. (28) 
Both result from an interpretation of the preamble and 
of the general provisions of the Directive. 
75.      Firstly, that follows from recital 11 in the pre-
amble, according to which the approximation of 
national provisions through the Directive is intended to 
create a high common level of consumer protection. 
Secondly, recital 12 refers to the fact that consumers 
and business will be able to rely on a single regulatory 
framework based on clearly defined legal concepts 
regulating all aspects of unfair commercial practices 
across the European Union. The method of approxima-
tion of legislation is again referred to in Article 1 of 
Directive 2005/29, from which it is clear that it is in-
tended to serve the purpose of improving consumer 
protection and perfecting the internal market.  
76.      The aim of comprehensive and maximum regu-
lation at Community level in the area of life covered by 
the scope of the Directive again becomes clear in the 
statements in recitals 14 and 15, which expressly con-
cern full harmonisation. This is also to be inferred from 
the internal market clause in Article 4 of Directive 
2005/29, pursuant to which Member States must nei-

ther restrict the freedom to provide services nor restrict 
the free movement of goods for reasons falling within 
the field approximated by the Directive  
77.      By way of derogation, Article 3(5) of Directive 
2005/29 provides that, for a period of six years from 12 
June 2007, Member States are to be able to continue to 
apply national provisions within the field approximated 
by the Directive which are more restrictive or prescrip-
tive than the Directive. However, that derogation is 
limited to those national provisions which implement 
directives containing minimum harmonisation clauses. 
(29) Finally, a further derogation from full harmonisa-
tion is to be found in Article 3(9) in relation to financial 
services, as defined in Directive 2002/65/EC, and im-
movable property. 
ii)    Regulatory structure of Directive 2005/29 
78.      The core of Directive 2005/29 is the general 
provision in Article 5(1), which lays down the prohibi-
tion of unfair commercial practices. The precise detail 
of what is to be understood by ‘unfair’ is set out in Ar-
ticle 5(2). Under that provision, a commercial practice 
is unfair if it is contrary to the requirements of ‘profes-
sional diligence’ and on the other hand is likely ‘to 
materially distort’ the economic behaviour of the con-
sumer. Under Article 5(4), unfair commercial practices 
are, in particular, those which are misleading (Articles 
6 and 7) or aggressive (Articles 8 and 9). Article 5(5) 
refers to Annex I and the commercial practices listed 
there, which ‘shall in all circumstances be regarded as 
unfair’. The same single list is to apply in all Member 
States and may only be modified by revision of the Di-
rective.  
79.      For purposes of the application of law by the na-
tional courts and administrative authorities, it therefore 
follows that the first point of reference must be the list 
of 31 cases of unfair commercial practices contained in 
Annex I. If a commercial practice can be subsumed un-
der one of those constituent elements, it must be 
prohibited; prohibition does not depend on a further 
examination of, for example, the effects. If the actual 
situation is not covered by that list of prohibited prac-
tices, it is necessary to consider whether one of the 
regulated illustrative cases in the general provision – 
misleading and aggressive commercial practices – is 
present. Only when that is not the case does the general 
provision in Article 5(1) of Directive 2005/29 apply 
directly. (30) 
b)      The provisions of the Belgian Law  
80.      According to settled case-law, each of the Mem-
ber States to which a directive is addressed is obliged to 
adopt, within the framework of its national legal sys-
tem, all the measures necessary to ensure that the 
directive is fully effective, in accordance with the ob-
jective it pursues. (31) That involves the obligation of 
the national legislature to transpose the relevant direc-
tive properly into national law. (32) 
81.      It must first be observed that the Belgian Law 
has a different regulatory structure from Directive 
2005/29, since, in Article 54, it imposes a fundamental 
prohibition of combined offers. Unlike the Belgian 
Law, the Directive presupposes that commercial prac-
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tices are fair as long as the precisely defined legal con-
ditions for a prohibition are not fulfilled. (33) It thus 
follows an opposite approach, in favour of the trader’s 
entrepreneurial freedom, which accords essentially with 
the legal concept of ‘in dubio pro libertate’. (34) 
82.      Since combined offers are not included among 
the commercial practices listed in Annex I, which are to 
be regarded as unfair in all circumstances, they may in 
principle be prohibited only if they constitute unfair 
commercial practices because, for example, they are 
misleading or aggressive within the meaning of the Di-
rective. Apart from that, a prohibition under Directive 
2005/29 is possible only if a commercial practice is to 
be regarded as unfair because it is contrary to the re-
quirements of professional diligence or because it 
materially distorts or is likely to materially distort the 
economic behaviour with regard to the product of the 
average consumer.  
83.      However, whether that is the case with com-
bined offers cannot be stated in universally applicable 
terms, but rather, as the Belgian Government itself con-
cedes, (35) requires an assessment of the actual 
commercial practice involved in a particular case. As is 
apparent from recital 17 in the preamble to Directive 
2005/29, moreover, the Community legislature also as-
sumes the necessity of a case-by-case assessment 
against the provisions of Articles 5 to 9 of the Directive 
in the event that a commercial practice does not fall 
under the commercial practices listed in Annex I. (36) 
84.      The Belgian Government argues, however, that 
the national legislature itself, by creating the exceptions 
in Articles 55 to 57 of the Belgian Law, carried out that 
assessment. However, an objection to that argument is 
that, even though those exceptions do indeed qualify 
the fundamental prohibition in Article 54 of the Belgian 
Law, that does not alter that fact that they amount to an 
exhaustive list of permitted commercial practices which 
allows no extensions in favour of entrepreneurial free-
dom. The Belgian provision is conceptually static and 
could be modified only by way of an amendment of the 
Law in order to satisfy the requirements of the Direc-
tive.  
85.      That fundamental prohibition effectively re-
verses the liberal orientation of the law of unfair 
competition intended by Directive 2005/29, since the 
prohibition is elevated to a principle and entrepreneu-
rial freedom is made the exception. Viewed from a 
legal perspective, the prohibition in Article 54 of the 
Belgian Law, notwithstanding the exceptions contained 
in it, results in a clear extension of the list of prohibited 
commercial practices contained in Annex I, which, 
however, is precisely what the Member States are for-
bidden from doing in the light of the full and maximum 
harmonisation associated with Directive 2005/29. (37) 
86.      In terms of its regulatory structure, despite the 
exceptions in Articles 55 to 57, Article 54 of the Bel-
gian Law is therefore clearly more repressive and less 
flexibly framed than Directive 2005/29, which requires 
an assessment of the existence of the constituent ele-
ment of unfairness on a case-by-base basis. (38) 

87.      As the Commission correctly states, the Com-
munity legislature assigns the task of assessing the 
fairness of a commercial practice by reference to par-
ticular circumstances, in particular in the light of its 
effect on the economic conduct of an average con-
sumer, to the national courts or administrative 
authorities. That is made expressly clear by the word-
ing of recital 18 in the preamble to the Directive. (39) 
Under Articles 11 and 12, it is for them, acting within 
the framework of systems of penalties to be created at 
national level, to enforce compliance with the Direc-
tive. (40) However, if the Belgian legislature specifies 
by law the only permitted commercial practices and 
allows the organs of State authority, which are respon-
sible for interpreting and implementing the law and 
which in this respect are equally addressees of Direc-
tive 2005/29, no margin of assessment, the aim of 
effective implementation of the Directive at Member-
State level will be frustrated. (41) 
88.      In summary, it is clear that a national provision 
such as Article 54 of the Belgian Law, which imposes a 
fundamental prohibition without providing for the pos-
sibility of taking into account the circumstances of each 
actual individual case is, by its very nature, more re-
strictive and prescriptive than the provisions of 
Directive 2005/29. (42) 
89.      In that connection, it must be noted that Article 
54 of the Belgian Law concerns a field which is subject 
to full harmonisation and to which the transitional pro-
visions of Article 3(5) of Directive 2005/29 do not 
apply. It is in any case not clear to what extent Article 
54 of the Belgian Law is intended to implement the di-
rectives mentioned in Article 3(5). (43) Nor has that 
been explained by the Belgian Government. The dero-
gating provision of Article 3(9) of Directive 2005/29 is 
not applicable either. 
4.      Withdrawal of the Commission’s Proposal for 
a Regulation on sales promotion in the Internal 
Market 
90.      The question arises as to what the consequences 
of the withdrawal of the Commission’s Proposal for a 
Regulation on sales promotion in the Internal Market 
are for that interpretation. The Belgian Government, 
supported by the French Government, essentially 
pleads that it assumed that the subject-matter of that 
regulation also included, inter alia, combined offers. In 
its view, the withdrawal of the Commission’s proposal 
does not permit the inference that the scope ratione ma-
teriae of Directive 2005/29 can now cover that field.  
91.      In my view, the Belgian Government cannot 
successfully rely on the protection of legitimate expec-
tations, particularly as the legitimate expectation it 
claims to have entertained relates merely to a proposal 
for a Community legal act which ultimately never en-
tered into force. As the Belgian Government itself 
states, the legislative processes for the regulation and 
Directive 2005/29 ran, in part, concurrently. As the 
constitutional representative of a Member State repre-
sented within the Council, the Belgian Government 
played an influential part in both legislative processes 
and was therefore always informed of their progress. It 
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therefore cannot plead, in a legally effective manner, 
ignorance of what occurred in both legislative proc-
esses. (44) 
92.      The Court has emphasised the special responsi-
bility of the Member States’ governments represented 
within the Council in the implementation of directives. 
Accordingly, it has concluded from the fact that they 
participate in the preparatory work for directives that 
they must be in a position to prepare within the period 
prescribed the legislative provisions necessary for their 
implementation. (45) 
93.      By no later than the date of withdrawal of the 
Commission proposal, (46) the Belgian Government 
should therefore have examined, if necessary, to what 
extent the scope ratione materiae of Directive 2005/29 
would also apply to fields previously covered by the 
proposed regulation. The need for such action was ob-
vious, particularly since, according to its original first 
draft, Directive 2005/29 was intended (a) to introduce 
general, subsidiary requirements in the field of Com-
munity consumer protection law and (b) to achieve full 
harmonisation of the Member States’ rules on unfair 
commercial practices. (47) Against the background that 
the withdrawal took place at a time when the period for 
the transposition of Directive 2005/29 was still running, 
it was for the Belgian legislature to take account of 
those facts when adapting the national law. 
94.      This argument should therefore be rejected. 
5.      Conclusion 
95.      In the light of the foregoing considerations, I 
conclude that Directive 2005/29 precludes a national 
provision such as Article 54 of the Belgian Law. 
D –    Compatibility of Article 54 of the Belgian Law 
with the fundamental freedoms  
96.      The reference in Case C-299/07 further seeks to 
ascertain whether Article 49 EC precludes a national 
provision such as Article 54 of the Belgian Law.  
97.      Although no corresponding request for an inter-
pretation of Article 49 EC is explicitly contained in the 
question referred in Case C-261/07, the national court 
nevertheless expressly addresses this issue in the 
grounds of its decision making the reference. In that 
respect, it should be recalled that it is for the Court to 
provide the national court with all the elements of in-
terpretation of Community law which may enable it to 
rule on the case before it, whether or not reference is 
made thereto in the questions referred. (48) In view of 
the effects which a preliminary ruling will have on the 
legal order of the Kingdom of Belgium, it seems to me 
essential to deal with Article 49 EC in the context of an 
examination of Case C-261/07 as well. 
98.      First, however, it is necessary to clarify whether 
the provisions of the EC Treaty can even be regarded as 
an assessment criterion and which fundamental free-
doms, if any, would be applicable in this particular 
case. 
1.      Fundamental freedoms as an assessment crite-
rion 
99.      Although it is the Court’s settled case-law that, 
where a matter is regulated in a harmonised manner at 
Community level, any national measure relating thereto 

must be assessed in the light of the provisions of that 
harmonising measure and not of the provisions of the 
EC Treaty, (49) it should nevertheless be borne in 
mind, as the Commission rightly points out, that the 
Member States were required to implement Directive 
2005/29 by 12 December 2007 at the latest. (50) As al-
ready demonstrated, it was for the national court to 
assess whether an interpretation of national law in con-
formity with the Directive was necessary even before 
the period for transposition expired, in order to ensure 
achievement of the result envisaged by the Directive. 
However, that problem did not concern the directly ap-
plicable provisions of the EC Treaty on the 
fundamental freedoms, which do not require transposi-
tion, so that their fundamental applicability was beyond 
question. For that reason, I am of the opinion that the 
provisions of the EC Treaty, as least so far as concerns 
the main proceedings in this case, can be considered as 
an assessment criterion together with Directive 
2005/29. 
2.      Scope of the fundamental freedoms  
100. In its order for reference in Case C-299/07, the 
Rechtbank van koophandel te Antwerpen examines the 
conformity with Community law of the national provi-
sions in issue in the light of the provisions of primary 
legislation on the free movement of services and goods. 
In that context, it places the emphasis of the examina-
tion on Article 28 EC. The Belgian and French 
Governments and the Commission refer to it in support 
of their argument that the fundamental freedom of free 
movement of goods and not freedom to provide ser-
vices is the main focus of both cases.  
a)      Freedom to provide services  
101. Under Article 50 EC, services are to be considered 
to be ‘services’ where they are normally provided for 
remuneration. According to its own statements, 
Sanoma provides marketing and advertising services in 
the distribution of numerous magazines, including the 
magazine ‘Flair’, in several Member States of the 
European Union, including Belgium, the Netherlands 
and Luxembourg. Those services include the publica-
tion of the discount offer in that particular magazine, 
which forms part of the background to the main pro-
ceedings. It can therefore be regarded as a service 
within the meaning of Article 50 EC. 
102. In Case C-261/07, on the other hand, it is apparent 
from the order for reference that Total offers its cus-
tomers a free breakdown service, in which the relevant 
services are provided by a third party, namely the com-
pany Touring. Although no details are known regarding 
the contractual relationship between the two compa-
nies, it can be assumed that Touring thereby provides 
Total with services in return for payment. 
b)      Free movement of goods 
103. However, from the consumer’s perspective, which 
in my view is decisive, the purchase of a magazine 
combined with a discount offer, as is the situation in 
Case C-299/07, ultimately appears to be the acquisition 
of goods and not of a service, with the result that it can 
be regarded as falling within the scope ratione materiae 
of the free movement of goods.  
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104. The same applies to the facts in Case C-261/07, 
which primarily concerns the acquisition of fuel and 
thus goods. While the free breakdown services pro-
vided by the company Touring associated with Total 
certainly benefit the consumer, the latter does not pur-
chase the goods solely for the sake of the services 
linked with them. Rather it is case that those services 
are intended, in accordance with the function of com-
bined offers, to create an incentive for the purchase. 
(51) 
105. Consequently, these cases fall within the scope of 
both fundamental freedoms.  
c)      Relationship between free movement of ser-
vices and free movement of goods  
106. The relationship of these fundamental freedoms to 
one another is at issue here. The observations of the 
Belgian and French Governments must be understood 
to the effect that, in their view, the free movement of 
goods overrides the freedom to provide services.  
107. Where a national measure restricts both the free 
movement of goods and the freedom to provide ser-
vices, the Court will in principle examine it in relation 
to one only of those two fundamental freedoms where 
it is shown that, in the circumstances of the case, one of 
them is entirely secondary in relation to the other and 
may be considered together with it. (52) Moreover, it 
must be borne in mind that, under Article 50 EC, the 
freedom to provide services is subsidiary to the free 
movement of goods. 
108. In these cases, however, the freedom to provide 
services cannot simply be considered together with the 
free movement of goods. A distinction between free 
movement of goods and free movement of services 
such as that proposed by the Belgian and French Gov-
ernments is possible only in the case of ‘mixed 
supplies’ within the same supply relationship. (53) 
109. As the Commission has rightly recognised, (54) 
both fundamental freedoms relate respectively to dif-
ferent legal relationships – on the one hand, the 
relationship between businesses, on the other, the rela-
tionship between the business and the consumer – so 
that neither can be regarded as secondary in relation to 
the other. Accordingly, the compatibility of Article 54 
of the Belgian Law with Community law must be as-
sessed in the light of both fundamental freedoms. 
3.      Restriction on the fundamental freedoms 
a)      Free movement of goods 
i)      Measure having equivalent effect 
–       Dassonville formula 
110. The free movement of goods is guaranteed in par-
ticular by the prohibition of quantitative restrictions on 
imports and all measures having equivalent effect be-
tween Member States of the European Community 
under Article 28 EC.  
111. According to the Court’s settled case-law, the pro-
hibition of measures having equivalent effect to 
restrictions which is set out in Article 28 EC covers all 
trading rules enacted by Member States which are ca-
pable of hindering, directly or indirectly, actually or 
potentially, intra-Community trade. (55) Even if a 
measure is not intended to regulate trade between the 

Member States, what is essential is its effect on intra-
Community trade, whether actual or potential. (56) 
Moreover, according to the case-law, potential effects 
on intra-Community trade are in themselves sufficient 
for a cross-border situation to be assumed to exist in a 
particular case. (57) 
112. In Oosthoek’s Uitgeversmaatschappij, (58) the 
Court affirmed the existence of a restriction on free 
movement of goods in connection with a Netherlands 
prohibition on free gifts. At that time it took the view 
that legislation which restricts or prohibits certain 
forms of advertising and certain means of sales promo-
tion may, although it does not directly affect imports, 
be such as to restrict their volume because it affects 
marketing opportunities for the imported products. The 
possibility could not be ruled out that to compel a pro-
ducer either to adopt advertising or sales promotion 
schemes which differ from one Member State to an-
other or to discontinue a scheme which he considers to 
be particularly effective might constitute an obstacle to 
imports even if the legislation in question applied to 
domestic products and imported products without dis-
tinction. 
113. I see in that case a certain parallel to the facts in 
Case C-299/07. A prohibition on combined offers, such 
as that laid down in the Belgian Law, may in fact, al-
though it does not itself regulate imports directly, make 
it potentially more difficult for undertakings to sell cer-
tain goods in Belgium than in other Member States 
where combined offers are allowed. That applies, for 
example, to Sanoma, an undertaking based in Finland, 
which, according to its own statements, communicates 
combined offers from various suppliers through its 
magazines, including in Finland, the Netherlands and 
Luxembourg, countries where there is no equivalent 
prohibition. Such a prohibition does in any case have 
the effect that Sanoma is allowed to sell such maga-
zines in Belgium only once it has satisfied itself that the 
requirements of the Belgian Law are being complied 
with.  
114. That would mean, at least under the broad defini-
tion of a measure having equivalent effect within the 
meaning of Article 28 EC, that there is here a restric-
tion on the free movement of goods. 
–       Selling arrangements 
115. However, in Keck and Mithouard, (59) the Court 
made it clear that national provisions restricting or pro-
hibiting certain selling arrangements are not such as to 
hinder trade between Member States, so long as those 
provisions apply to all relevant traders operating within 
the national territory and so long as they affect in the 
same manner, in law and in fact, the marketing of do-
mestic products and of those from other Member 
States.  
116. A Member State’s prohibition on combined offers 
does not constitute a product-related provision, since it 
does not have as its subject-matter the designation, 
form, size, weight, composition, presentation, labelling 
or packaging of a product. (60) It is, on the contrary, a 
marketing-related provision, which prohibits certain 
marketing methods (61) intended to promote sales and 
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is thus ultimately a selling arrangement within the 
meaning of the case-law. 
117. Finally, it is apparent from the order for reference 
(62) that the prohibition on making combined offers in 
Belgium applies equally to domestic and foreign trad-
ers. 
ii)    Interim conclusion 
118. In the light of the foregoing, I conclude that the 
prohibition on combined offers contained in Article 54 
of the Belgian Law cannot be classified as a measure 
having equivalent effect within the meaning of Article 
28 EC. 
119. Accordingly, Article 28 EC does not preclude 
such a provision in a Member State. 
b)      Freedom to provide services 
120. Article 49 EC requires not only the elimination of 
all discrimination on grounds of nationality against 
providers of services who are established in another 
Member State, but also the abolition of any restriction, 
even if it applies without distinction to national provid-
ers of services and to those of other Member States, 
which is liable to prohibit, impede or render less advan-
tageous the activities of a provider of services 
established in another Member State where it lawfully 
provides similar services. (63) 
121. The prohibition in Article 54 of the Belgian Law 
which is at issue in this case makes it more difficult for 
an undertaking such as Sanoma to provide other under-
takings with advertising services which, under the legal 
definition contained in that statutory provision, are to 
be classified as combined offers. As already demon-
strated, (64) Sanoma would in practice be forced to 
analyse every advertising measure in order to satisfy 
itself that it complies with the Belgian provision, 
whereas there would be no such requirement in relation 
to other countries of marketing, where no equivalent 
prohibition is in force. That requirement is certainly 
liable to render less advantageous the insertion of cer-
tain joint offers by Sanoma and its business partners, 
which are also aimed, inter alia, at the readership in 
Belgium. Consequently, there is here a restriction on 
the freedom to provide services. 
122. The Court has consistently held that Article 49 EC 
cannot be applied to activities which are confined in all 
respects within a single Member State. (65) It must be 
stated that, unlike in Case C-299/07, no cross-border 
situation is immediately obvious in Case C-261/07, par-
ticularly as both Total and Touring have their 
headquarters in Belgium. Nevertheless, in my view, 
that circumstance does not preclude the applicability of 
Article 49 EC, since the Court’s case-law acknowl-
edges that the provisions of Article 49 EC must apply 
in all cases where a person providing services offers 
those services in a Member State other than that in 
which he is established, wherever the recipients of 
those services may be established. (66) As Total states 
in its written observations, Total Assistance’s offer ap-
plies in more than 35 European countries. Since 
Touring also provides breakdown assistance for Total 
customers outside Belgium, it provides it, as its co-

contractor, with a service which must be termed cross-
border for the purposes of Article 49 EC. 
123. A general prohibition on combined offers, which 
prohibits the provision of breakdown assistance linked 
to the purchase of fuel without affording an opportunity 
to examine the circumstances of the individual case is 
undoubtedly liable to prohibit with lasting effect the 
provision of services of the type described. It must 
therefore be seen as a restriction on the freedom to pro-
vide services. (67) 
4.      Justification 
124. It is clear from the Court’s case-law that, since the 
freedom to provide services is one of the fundamental 
principles of the Community, (68) a restriction on that 
freedom is warranted only if it pursues a legitimate ob-
jective compatible with the Treaty and is justified by 
overriding reasons of public interest; if that is the case, 
it must be suitable for securing the attainment of the 
objective which it pursues and not go beyond what is 
necessary in order to attain it. (69) 
a)      Consumer protection as an overriding reason 
of public interest 
125. The regulatory purpose of the national provisions 
at issue in this case is, as is clear from the very title of 
the Law, consumer protection. The protection of con-
sumers is recognised in the case-law as an overriding 
reason of public interest, which may justify a restriction 
on the freedom to provide services. (70) 
b)      Suitability of a fundamental prohibition on 
combined offers 
126. In the abovementioned judgment in Oosthoek’s 
Uitgeversmaatschappij, (71) the Court held that the of-
fer of free gifts as a means of sales promotion is liable 
to mislead consumers as to the real prices of products 
and to distort the condition of competition based on ef-
ficiency. Accordingly, it considered that a provision 
which restricts or even prohibits such commercial prac-
tices for that reason is a suitable means of helping to 
ensure consumer protection and fair trading.  
127. Although a combined offer cannot be equated 
conceptually with a free gift, (72) a non-transparent 
combined offer may mislead consumers as to the true 
content and actual characteristics of the combination of 
goods and/or services being promoted. An increased 
potential to mislead exists, in particular, where the 
trader conceals essential information or provides it in 
an unclear, incomprehensible or ambiguous manner. If 
the consumer is thereby placed under a definite false 
impression as to the favourable pricing of the combined 
offer, the characteristics or even the value of the linked 
products or services, he will at the same time be de-
prived of the opportunity to make a price and quality 
comparison of that offer with other supplier’s equiva-
lent products or services. (73) In that respect, a 
fundamental prohibition of combined offers is a wholly 
suitable means of preventing that risk for consumers. 
c)      Necessity/proportionality 
128. However, in my view, a fundamental prohibition 
of combined offers goes beyond what is necessary to 
attain the objective of consumer protection.  
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129. I agree with the Commission that such protection 
can also be ensured by means of a more flexible and 
differentiated approach, by prohibiting only those com-
bined offers which, depending on the actual 
circumstances of the individual case, are to be regarded 
as either misleading or aggressive, or which materially 
distort or are likely to distort the economic behaviour 
of the average consumer. Directive 2005/29 offers a 
model for such an approach.  
130. A differentiated approach is all the more necessary 
since, as already demonstrated, not every combined of-
fer can be termed an unfair commercial practice. (74) 
The principle of proportionality can therefore be com-
plied with only by a provision which gives the 
maximum possible effect to freedom to provide ser-
vices and prohibits only those commercial practices 
which are harmful from the point of view of consumer 
protection. However, a provision such as that laid down 
by Article 54 of the Belgian Law conflicts with that 
liberal approach if it establishes a fundamental prohibi-
tion of combined offers and allows only exhaustively 
listed types of such offers. (75) 
131. Consequently, there is in this case a disproportion-
ate restriction on the freedom to provide services. 
5.      Interim conclusion 
132. Article 49 EC therefore precludes a national pro-
vision such as Article 54 of the Belgian Law. 
VII –  Conclusion 
133. In the light of the foregoing considerations, I pro-
pose that the Court should answer the questions 
referred by the Rechtbank van koophandel te Antwer-
pen as follows: 
Directive 2005/29/EC of the European Parliament and 
of the Council concerning unfair commercial practices 
and Article 49 EC concerning the freedom to provide 
services preclude a national provision such as Article 
54 of the Belgian Law of 14 July 1991 on trade prac-
tices and consumer information and protection which – 
except in the cases listed exhaustively in that law – 
prohibits any combined offer by a seller to a consumer 
whereby the acquisition, whether or not free of charge, 
of products, services, other advantages or of vouchers 
with which they can be obtained is linked to the acqui-
sition of other, even identical, products or services, and 
this regardless of the circumstances of the case, in par-
ticular regardless of the influence which the specific 
offer may have on the average consumer and of 
whether that offer can be considered in the specific cir-
cumstances to be contrary to professional diligence or 
fair commercial practices. 
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cited in footnote 16, paragraph 40; Case C-131/97 Car-
bonari and Others [1999] ECR I-1103, paragraph 48; 
and Joined Cases C-397/01 to C-403/01 Pfeiffer and 
Others [2004] ECR I-8835, paragraph 110. 
18 – Inter-Environnement Wallonie, cited in footnote 
16, paragraph 46. Also to that effect Vcelouch, P., 
Kommentar zu EU- und EG-Vertrag (ed. Heinz 
Mayer), Vienna 2004, ‘Art. 249’, paragraph 45, p. 16. 
19 – Adeneler and Others, cited in footnote 16, para-
graph 123.  
20 – Case C-81/05 Cordero Alonso [2006] ECR I-
7569, paragraph 29. 
21 – The condition for an intervention by the national 
court is that there must be a danger that the results en-
visaged by the directive will be prejudiced after the 
period for transposition has expired (also to that effect 
Hoffmann, C., ‘Die zeitliche Dimension der richt-
linienkonformen Auslegung’, Zeitschrift für 
Wirtschaftsrecht, 2006, No 46, p. 2116). Also, in a 
similar vein, Schroeder, W., EUV/EGV Kommentar 
(ed. Rudolf Streinz), Art. 249 EGV, paragraph 139, p. 
2197, in whose view a duty for the authorities and 
courts to interpret national law in conformity with the 
Directive can be considered only by way of an excep-
tion, where legislative implementing measures give 
grounds for believing that the achievement of the re-
sults envisaged by the directive will be definitively 
frustrated. 
22 – It is true that the obligation on a national court to 
interpret domestic law in conformity with directives is 
limited by general principles of law, particularly those 
of legal certainty and non-retroactivity, and that obliga-
tion cannot therefore serve as the basis for an 
interpretation of national law contra legem (see Case 
80/86 Kolpinghuis [1987] ECR 3969, paragraph 13; 
Adeneler and Others, cited in footnote 16, paragraph 
110; and Case C-268/06 Impact [2008] ECR I-0000, 
paragraph 100; see, by analogy, Case C-105/03 Pupino 
[2005] ECR I-5285, paragraphs 44 and 47. However, in 
so far as a directive is directly applicable, the general 
requirement of interpretation in conformity with Com-
munity law applies. Under that requirement, where 
application in conformity with Community law is not 
possible, the national court must fully apply Commu-
nity law and protect the rights conferred thereunder on 
individuals, if necessary disapplying any provision in 
the measure application of which would, in the circum-
stances of the case, lead to a result contrary to 
Community law (see Case 249/85 Albako [1987] ECR 
2345, paragraph 13 et seq.; Case 157/86 Murphy 
[1988] ECR 673, paragraph 11; and Case C-262/97 
Engelbrecht [2000] ECR I-7321, paragraph 40; and 
Schroeder, W., cited above, footnote 21, Art. 249 EGV, 
paragraph 127, p. 2195). 
23 – See inter alia Costa v ENEL, cited in footnote 15; 
Case C-17/00 De Coster [2001] ECR I-9445, paragraph 
23; and Case C-265/01 Pansard and Others [2003] ECR 
I-683, paragraph 18. 
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24 – The intensity of the linkage, the function of the 
components of the offer within the all-inclusive offer 
(for example, the main or minor function) and the price 
share of each part of the offer in the total price are deci-
sive parameters for the division of combined offers into 
categories. A distinction is made between combined 
offers in the narrower sense and in the broader sense. In 
the case of combined offers in the narrower sense, all 
the linked products possess a main function. In contrast 
to other package deals, which are characterised by the 
fact that there is a relationship of the products or ser-
vices to one another as main and ancillary product or 
ancillary service, in this case all the components of the 
offer have equal importance. This form of linkage in-
cludes, in particular, the all-inclusive price offer, in 
which different products or services are put together as 
a package with an all-inclusive price. Combined offers 
in the wider sense include those offers in which several 
products or services are also put together and sold as a 
package, but which do not have the characteristic fea-
tures of an all-inclusive price offer. They include, in 
particular, the case of so-called enticement offers in 
which, together with a main product or service offered 
in the normal way, another, minor product or service is 
offered at a particularly favourable price, but which 
cannot be purchased without the main product. They 
also include the case of the free gift of a product or ser-
vice with a product offered against payment (see, in 
this regard, Charaktiniotis, S., Die lauterkeitsrecht-
lichen Zulässigkeitsschranken der Kopplungsangebote 
nach der Aufhebung der Zugabeverordnung, Frankfurt 
am Main 2005, pp. 28-33). 
25 – To that effect, Charaktiniotis, S., cited above 
(footnote 24), p. 19; Köhler, H., ‘Kopplungsangebote 
(einschließlich Zugaben) im geltenden und künftigen 
Wettbewerbsrecht’, Gewerblicher Rechtsschutz und 
Urheberrecht, 2003, No 9, p. 729. Bartolomucci, P., ‘Le 
pratiche commerciali sleali ed il contratto: 
Un’evoluzione del principio della transparenze“, Le 
pratiche commerciali – Direttive comunitaria ed orde-
namento italiano, Milan 2007, p. 261, also counts the 
offering of accessory services as a marketing measure 
to which businesses resort in order to gain scope for 
themselves in the relevant market and win over to 
themselves the largest possible number of customers. 
26 – See Abbamonte, G., ‘The unfair commercial prac-
tices Directive and its general prohibition’, The 
regulation of unfair commercial practices under EC Di-
rective 2005/29 – New rules and new techniques, 
Norfolk 2007, p. 17, who takes the view that the pro-
tection of competitors from unfair competition is an 
indirect effect of the Directive.  
27 – See point 48 of this Opinion. 
28 – To that effect, Massaguer, J., cited above (footnote 
6), p. 15; Abbamonte, G., cited above (footnote 26), p. 
19, and De Brouwer, L., ‘Droit de la Consommation - 
La Directive 2005/29/CE du 11 mai 2005 relative aux 
pratiques comerciales déloyales’, Revue de Droit 
Commercial Belge, No 7, September 2005, p. 796, who 
draws from the circumstance of maximum harmonisa-
tion by Directive 2005/29 the conclusion that Member 

States are not authorised to adopt more prescriptive 
provisions, even if the latter are intended to ensure a 
higher level of consumer protection. De Cristofaro, G., 
cited above (footnote 6), p. 32, is of the view that 
Member States are not allowed either to derogate from 
the provisions of the Directive or to set a higher level 
of consumer protection. In the view of Kessler, J., cited 
above (footnote 6), p. 716, the Directive not only sets 
minimum standards, but at the same time prevents the 
Member States from maintaining in force rules which, 
in the interests of a postulated consumer orientation, go 
beyond the substantive provisions of the Directive and 
thus contain more stringent requirements.  
See also Case C-44/01 PippigAugenoptik [2003] ECR 
I-3095, paragraphs 40 and 44, in which the Court drew 
attention to the extent of the Member States’ powers in 
the case of a minimum and of an exhaustive harmonisa-
tion. On the one hand, it held that the Community 
legislature had carried out only a minimal harmonisa-
tion of national rules on misleading advertising, so that 
Article 7(1) of Directive 84/450 allowed Member 
States to apply stricter national provisions in that area, 
to ensure greater protection of consumers in particular. 
On the other hand, it rejected an equivalent competence 
for protection against misleading advertising in connec-
tion with comparative advertising, since Directive 
84/450 carried out an exhaustive harmonisation of the 
conditions under which comparative advertising in 
Member States might be permissible.  
29 – The directives referred to in Article 3(5) of Direc-
tive 2005/29, containing minimum harmonisation 
clauses, include the following: Council Directive 
85/577/EEC of 20 December 1985 to protect the con-
sumer in respect of contracts negotiated away from 
business premises (OJ 1985 L 372, p. 31); Council Di-
rective 90/314/EEC of 13 June 1990 on package travel, 
package holidays and package tours (OJ 1990 L 158, p. 
59); Directive 94/47/EC of the European Parliament 
and the Council of 26 October 1994 on the protection 
of purchasers in respect of certain aspects of contracts 
relating to the purchase of the right to use immovable 
properties on a timeshare basis (OJ 1994 L 280, p. 83); 
Directive 97/7/EC of the European Parliament and of 
the Council of 20 May 1997 on the protection of con-
sumers in respect of distance contracts (OJ 1997 L 144, 
p. 19); Directive 98/6/EC of the European Parliament 
and of the Council of 16 February 1998 on consumer 
protection in the indication of the prices of products 
offered to consumers (OJ 1998 L 80, p. 27); and Coun-
cil Directive 89/552/EEC of 3 October 1989 on the 
coordination of certain provisions laid down by Law, 
Regulation or Administrative Action in Member States 
concerning the pursuit of television broadcasting activi-
ties (OJ 1989 L 298, p. 23). 
30 – Also according to the scheme of analysis used by 
De Cristofaro, G., cited above (footnote 6), p. 12, and 
Henning-Bodewig, F., cited above (footnote 6), p. 631. 
31 – See, inter alia, Case 51/76 Verbond van Neder-
landse Ondernemingen [1977] ECR 113, paragraph 22; 
Case 152/84 Marshall [1986] ECR 723, paragraph 48; 
Case C-72/95 Kraaijeveld and Others [1996] ECR I-

www.ip-portal.eu  Page 22 of 26 



 
www.ippt.eu  IPPT20090423, ECJ, VTB-VAB v Total Belgium and Calatea v Sanoma 

5403, paragraph 55; Case C-336/97 Commission v Italy 
[1999] ECR I-3771, paragraph 19; Case C-97/00 
Commission v France [2001] ECR I-2053, paragraph 9; 
Case C-478/99 Commission v Sweden [2002] ECR I-
4147, paragraph 15; and Case C-233/00 Commission v 
France [2003] ECR I-6625, paragraph 75. 
32 – The transposition of a directive is part of a two-
stage legislative process in which the second stage must 
take place at the level of national law. Directive law is 
given concrete expression by substantive transposition 
at the level of national law (see, in this regard, Vce-
louch, P., cited above (footnote 18), ‘Art. 249’, 
paragraphs 48 and 50, pp. 17 and 18). 
33 – Abbamonte, G., cited above (footnote 26), p. 15, 
therefore describes the approach followed by the Direc-
tive as liberal. Under it, everything that is not expressly 
prohibited is permitted. De Cristofaro, G., cited above 
(footnote  6), p. 11, correctly notes that the Directive 
follows a selective approach in that it lays down the 
criteria for regarding a commercial practice as unfair, 
whereas it completely omits to define the characteris-
tics of a fair commercial practice. 
34 – This dictum of Roman law means, literally, ‘in 
doubt for freedom’ and originally applied only to the 
question of whether or not someone was a slave (see 
Liebs, D., Lateinische Rechtsregeln und Rechtssprich-
wörter, Munich 1998, p. 103). In modern jurisprudence, 
the minimum freedom of each individual in a given so-
cial order is associated with that principle. Thus, 
Kelsen, H., Reine Rechtslehre, Vienna 1960, p. 43, 
points out that the law as a social order laying down 
sanctions regulates human conduct not only in a posi-
tive sense, by imposing such conduct in such a way that 
it attaches a coercive act as a sanction to the opposite 
conduct and thus prohibits the latter, but also in a nega-
tive manner, by attaching no coercive act to particular 
conduct, and thus not prohibiting such conduct and not 
imposing the opposite conduct. Kelsen infers from this 
that ‘conduct that is not prohibited in law is (in that 
negative sense) permitted in law’. Also to that effect, 
Alexy, R., Theorie der Grundrechte, Baden-Baden 
1985, p. 517, who refers to a prima facie primacy of 
legal freedom as a principle of law. 
35 – In point 19 of its written answer to the Court’s 
question, the Belgian Government points out that Arti-
cle 54 of the Belgian Law has its origin in the Law of 
14 July 1971. At that time, the Belgian legislature was 
of the view that combined offers could not per se be 
regarded as unfair commercial practices, with the con-
sequence that it was obliged to examine the fairness of 
combined offers in individual cases. 
36 – This follows by contrary inference from the third 
sentence of recital 17, which actually states that the 
commercial practices listed in Annex I are the only 
commercial practices which ‘can be deemed to be un-
fair without a case-by-case assessment against the 
provisions of Articles 5 to 9’.  
37 – Abbamonte, G., cited above (footnote 26), p. 21, 
points out that the Member States are not allowed to 
extend the list of prohibited commercial practices con-
tained in Annex I to Directive 2005/29 themselves. 

Were they permitted to do so, that would have the ef-
fect of circumventing the maximum harmonisation 
which the Directive is intended to achieve, thereby 
frustrating the objective of legal certainty.  
38 – According to Massaguer, J., cited above (footnote 
6), pp. 50, 51, the national legislature is barred, by rea-
son of the full harmonisation effected by Directive 
2005/29, from introducing other prohibited commercial 
practices over and above those listed in Annex I. Nor 
may the national legislatures introduce fundamental 
(‘per se’) prohibitions (that is, prohibitions which do 
not require any case-by-case assessment of the exis-
tence of the conditions specified in Articles 5 to 9 of 
Directive 2005/29) which go beyond those listed in 
Annex I. The author therefore has doubts whether a 
fundamental prohibition of combined offers would be 
compatible with Directive 2005/29 at all.  
39 – Also according to Bernitz, U., ‘The Unfair Com-
mercial Practices Directive: Scope, Ambitions and 
Relation to the Law of Unfair Competition’, The Regu-
lation of Unfair Commercial Practices under EC 
Directive 2005/29 – New Rules and New Techniques, 
Norfolk 2007, p. 39, which also cites recital 18 in the 
preamble to the Directive. That recital states: ‘National 
courts and authorities will have to exercise their own 
faculty of judgement, having regard to the case-law of 
the Court of Justice, to determine the typical reaction of 
the average consumer in a given case’. In addition, re-
cital 20 mentions recourse to administrative or judicial 
action. 
40 – Various systems of penalties under fair trading 
legislation are to be found in the Community Member 
States – a result of historical developments and differ-
ently structured legal systems. Community law has 
previously only selectively standardised the Member 
States’ penalties and procedural rules and does not pre-
scribe any particular system for combating unfair 
commercial practices. Directive 2005/29 does not alter 
anything in regard to that acceptance by Community 
law of different national enforcement systems. It re-
mains a matter for the national legislatures whether the 
control of unfair commercial practices is effected using 
administrative, criminal or civil law remedies, as the 
third subparagraph of Article 11(1) of the Directive 
confirms. In that regard, combinations of different sys-
tems of penalties are permissible. They also have 
competence to stipulate whether a judicial and/or an 
administrative procedure is to take place (see, in this 
regard, Alexander, C., ‘Die Sanktions- und Verfahrens-
vorschriften der Richtlinie 2005/29/EG über unlautere 
Geschäftspraktiken im Binnenmarkt – Umsetzungsbe-
darf in Deutschland?’, Gewerblicher Rechtsschutz und 
Urheberrecht, 2005, No 10, p. 810, and Massaguer, J., 
cited above (footnote 6), p. 144). 
41 – Stuyck, J., ‘The Unfair Commercial Practices Di-
rective and its Consequences for the Regulation of 
Sales Promotion and the Law of Unfair Competition’, 
The regulation of unfair commercial practices under 
EC Directive 2005/29 – New rules and new techniques, 
Norfolk 2007, p. 170, points out that Directive 2005/29 
requires a case-by case assessment of the unfairness of 
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a commercial practice. He therefore takes the view that 
a national provision which imposes and/or abstractly 
regulates a fundamental prohibition of particular forms 
of sales promotion, such as selling at a loss, prize of-
fers, coupons, clearance sales etc., without giving the 
courts competence to carry out a case-by-case assess-
ment of whether the particular commercial practice is 
to be regarded as unfair to consumers, can no longer be 
maintained in the light of Directive 2005/29. 
42 – See De Brouwer, L., cited above (footnote 28), p. 
795, who expresses doubts regarding the compatibility 
with Directive 2005/29 of the Belgian prohibition of 
combined offers. 
43 – See point 77 of this Opinion. 
44 – See my Opinion in Case C-319/06 Commission v 
Luxembourg [2008] ECR I-0000, point 45, in which I 
took the view that a government, by virtue of its status 
as the constitutional representative of a Member State 
represented within the Council, must acknowledge that 
it is aware of the interpretative declarations made by 
that institution in the course of the legislative process. 
45 – Case 301/81 Commission v Belgium [1983] ECR 
467, paragraph 11, and Case C-319/99 Commission v 
France [2000] ECR I-10439, paragraph 10. 
46 – The Commission’s decision to withdraw its Pro-
posal for a Regulation was published in OJ 2006 C 64, 
p. 3. However, the Commission had already announced 
that decision in its Communication ‘Outcome of the 
screening of legislative proposals pending before the 
Legislator’ COM(2005) 462 final, p. 10, of 27 Septem-
ber 2005. 
47 – Also according to Stuyck, J., cited above (footnote 
41), p. 161, who voices the suspicion that many Mem-
ber States must not have been aware that the provisions 
of the withdrawn Proposal for a Regulation, which 
concerned the relationship between the trader and the 
consumer, were nevertheless ultimately included in Di-
rective 2005/29 (in view of its objective of full 
harmonisation). 
48 – See Case C-241/89 SARPP [1990] ECR I-4695, 
paragraph 8; Case C-315/92 Verband Sozialer 
Wettbewerb [1994] ECR I-317, ‘Clinique’, paragraph 
7; Case C-87/97 Consorzio per la tutela del formaggio 
Gorgonzola [1999] ECR I-1301, paragraph 16; Case C-
456/02 Trojani [2004] ECR I-7573, paragraph 38; and 
Case C-215/03 Oulane [2005] ECR I-1215, paragraph 
47. 
49 – Case 5/77 Tedeschi [1977] ECR 1555, paragraph 
35; Case 227/82 Van Bennekom [1983] ECR 3883, 
paragraph 35; Case C-37/92 Vanacker and Lesage 
[1993] ECR I-4947, paragraph 9; Case C-323/93 Cen-
tre d’insémination de la Crespelle [1994] ECR I-5077, 
paragraph 31; Joined Cases C-427/93, C-429/93 and C-
436/93 Bristol-Myers Squibb and Others [1996] ECR I-
3457, paragraph 25; Case C-324/99 Daimler Chrysler 
[2001] ECR I-9897, paragraph 32; and Case C-322/01 
Deutscher Apothekerverband [2003] ECR I-14887, 
paragraph 64. See also, in this regard, my Opinion in 
pending Case C-445/06 Danske Slagterier v Germany 
[2008] ECR I-0000, point 79. 
50 – See point 49 of this Opinion. 

51 – See point 69 of this Opinion. 
52 – Case C-275/92 Schindler [1994] ECR I-1039, 
paragraph 22, and Case C-390/99 Canal Satélite Digital 
[2002] ECR I-607, paragraph 31. 
53 – In the view of Holoubek, M., EU-Kommentar (ed. 
Jürgen Schwarze), ‘Art. 50 EG’, paragraph 15, p. 793; 
Budichowsky, J., Kommentar zu EU- und EG-Vertrag 
(edited by Heinz Mayer), Vienna 2004, ‘Art. 49, 50,’ 
paragraph 50, p. 15, and Kluth, W., in Calliess/Ruffert 
(ed.), Kommentar zu EUV/EGV, 3rd edition, 2007, 
‘Art. 49, 50’, paragraph 15, pp. 821, 822, a distinction 
must be drawn between free movement of goods and 
freedom to provide services when ‘mixed supplies’ are 
involved. In that regard, the mixing may either consist 
in the fact that the supply of goods and the service re-
lated to it are the subject of one and the same supply 
relationship (for example, supply of a computer system 
including installation of an operating program) or it 
may actually be unclear whether a particular transac-
tion should be classified as a supply of goods or a 
service (for example, certain types of skilled or manual 
work). In the former case, it must first be examined 
whether a separation of the two areas is conceivable 
(see Case 155/73 Sacchi [1974] ECR 509, paragraph 6 
et seq., in which a transmission of television signals 
was classified as a provision of services, whereas films 
and sound recordings were classified as goods. If such 
a breakdown into individual goods or services is not 
possible, that is to say, is to be assessed as a single sup-
ply, that assessment must be based on a rule of 
preponderance. Under such a rule, the predominant 
content of the supply in question is the determining fac-
tor. The effect of a distinction drawn according to that 
criterion may therefore be that the service aspect is 
purely incidental in character, so that the service is sub-
sumed under the free movement of goods (see Case C-
202/88 France v Commission [1991] ECR I-1223, re-
lating to the connection, bringing into service and 
maintenance of telecommunications terminal equip-
ment).  
54 – In its written observations, the Commission first 
assesses the applicability of the provisions on the free 
movement of goods (points 28 to 30) and then, by way 
of precaution, those on the freedom to provide services 
(points 32 to 38). 
55 – See Case 8/74 Dassonville [1974] ECR 837, para-
graph 5; Joined Cases C-267/91 and C-268/91 Keck 
and Mithouard [1993] ECR I-6097, paragraph 11; Case 
C-217/99 Commission v Belgium [2000] ECR I-10251, 
paragraph 16; Case C-420/01 Commission v Italy 
[2003] ECR I-6445, paragraph 25; Case C-192/01 
Commission v Denmark [2003] ECR I-9693, paragraph 
39; Case C-41/02 Commission v Netherlands [2004] 
ECR I-11375, paragraph 39; Case C-147/04 De Groot 
en Slot Allium and Bejo Zaden [2006] ECR I-245, 
paragraph 71; Case C-65/05 Commission v Greece 
[2006] ECR I-10341, paragraph 27; Case C-54/05 
Commission v Finland [2007] ECR I-2473, paragraph 
30; Case C-297/05 Commission v Netherlands [2007] 
ECR I-7467, paragraph 53; Case C-143/06 Ludwigs-
Apotheke [2007] ECR I-9623, paragraph 25; and Case 
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C-265/06 Commission v Portugal [2008] ECR I-0000, 
paragraph 31. 
56 – See point 39 of the Opinion of Advocate General 
Mazák in Case C-254/05 Commission v Belgium 
[2007] ECR I-4269 and point 37 of my Opinion in Case 
C-265/06 Commission v Portugal [2008] ECR I-0000. 
57 – Case C-3/91 Exportur [1992] ECR I-5529, para-
graph 17 et seq. 
58 – Case 286/81 Oosthoek’s Uitgeversmaatschappij 
[1982] ECR 4575, paragraph 15. The applicant in the 
main proceedings was an undertaking which sold 
throughout the Dutch-speaking area (the Netherlands, 
Belgium and a small part of northern France) encyclo-
paedias manufactured in Belgium and the Netherlands. 
Since 1974, in its newspaper and magazine advertise-
ments and advertising brochures, that company had 
offered a dictionary, a universal atlas or a small ency-
clopaedia as a free gift to all subscribers to an 
encyclopaedia. Following the entry into force of the 
prohibition on free gifts in the Netherlands and in the 
light of that practice, criminal proceedings had been 
instituted against that undertaking for infringement of 
the provisions of the law instituting the prohibition. In 
the Court’s view, the economic activity in question was 
sufficient to be regarded as ‘transactions forming part 
of intra-Community trade’, that is to say, as a cross-
border situation (see paragraph 9 of the judgment). 
59 – See, inter alia, Keck and Mithouard, cited in foot-
note 55, paragraph 16; Case C-292/92 Hünermund and 
Others [1993] ECR I-6787, paragraph 21; Case C-
254/98 TK-Heimdienst [2000] ECR I-151, paragraph 
23; Deutscher Apothekerverband, cited in footnote 49, 
paragraph 68; Case C-71/02 Karner [2004] ECR I-
3025, paragraph 37; Case C-20/03 Burmanjer and Oth-
ers [2005] ECR I-4133, paragraph 24; Case C-441/04 
A-Punkt Schmuckhandels [2006] ECR I-2093, para-
graph 15; Case C-434/04 Ahokainen and Leppik [2006] 
ECR I-9171, paragraph 19; and Case C-244/06 Dy-
namic Medien [2008] ECR I-0000, paragraph 29. 
60 – See Keck and Mithouard, cited in footnote 55, 
paragraph 15, and Case C-470/93 Mars [1995] ECR I-
1923, paragraph 12. 
61 – Dubois, L./Blumann, C., Droit matériel de l’Union 
européenne, 3rd edition, Paris 2004, paragraph 396, p. 
243, state that the Court has previously refrained from 
formulating a definition of selling arrangements or cit-
ing examples of such. However, the authors point out 
that the question of the existence of selling arrange-
ments has arisen primarily in the sphere of advertising. 
In that context, the Court has largely assumed the exis-
tence of selling arrangements, as, for example, in 
connection with advertising prohibitions in certain 
places or to protect certain groups of people (Case C-
412/93 Leclerc-Siplec [1995] ECR I-179), the public 
sale of foodstuffs (Case C-254/98 TK-Heimdienst 
[2000] ECR I-151), the sales of alcoholic beverages 
(Case C-405/98 Gourmet international [2001] ECR I-
1795) or Internet sales of medicinal products 
(Deutscher Apothekerverband, cited in footnote 49). 
Stuyck, J., cited above (footnote 41), pp. 164, 165, re-
ferring to the abovementioned case-law, states that the 

classification of national provisions on advertising and 
sales promotion as selling arrangements had the effect 
of granting them immunity from the application of Ar-
ticle 28 EC. 
62 – See point 5 of the order for reference in Case C-
299/07. 
63 – Case C-76/90 Säger [1991] ECR I-4221, para-
graph 12; Case C-43/93 Vander Elst [1994] ECR I-
3803, paragraph 14; Case C-272/94 Guiot [1996] ECR 
I-1905, paragraph 10; Case C-3/95 Reisebüro Broede 
[1996] ECR I-6511, paragraph 25; Case C-222/95 
Parodi [1997] ECR I-3899, paragraph 18; Joined Cases 
C-369/96 and C-376/96 Arblade [1999] ECR I-8453, 
paragraph 33; Case C-205/99 Analir and Others [2001] 
ECR I-1271, paragraph 21; and Case C-439/99 Com-
mission v Italy [2002] ECR I-305, paragraph 22. 
64 – See point 113 of this Opinion. 
65 – Case C-41/90 Höfner and Elser [1991] ECR I-
1979, paragraph 37; Case C-332/90 Steen [1992] ECR 
I-341, paragraph 9; Joined Cases C-29/94 to C-35/94 
Aubertin and Others [1995] ECR I-301, paragraph 9; 
and Case C-134/95 USSL N° 47 di Biella [1997] ECR 
I-195, paragraph 19. 
66 – The Court has held that, although Article 49 EC 
had in mind the active and passive cross-border provi-
sion of services, it did not intend to restrict its 
protective effects to such forms of services and conse-
quently exempt other situations of cross-border service 
provision from its scope of protection. The Court sub-
sequently also brought within the scope of protection of 
Article 49 EC situations in which the service, while still 
offered and/or provided in another Member State, is 
nevertheless for a recipient who is established in the 
same Member State as the person providing the service 
(see Case C-198/89 Commission v Greece [1991] ECR 
I-727, paragraph 10; Case C-154/89 Commission v 
France [1991] ECR I-659, paragraph 10; Case C-
180/89 Commission v Italy [1991] ECR I-709, para-
graph 9; and Case C-20/92 Hubbard [1993] ECR I-
3777, paragraph 12). 
67 – See Longfils, F., L’offre conjointe: la métamor-
phose? – Régime actuel et perspectives en droits belge 
et européen, Brussels 2003, paragraph 100, p. 45, in 
whose view national legislation which regulates com-
bined offers and in so doing lays down more stringent 
conditions than the other Member States, even though 
it is applicable without distinction to both national and 
imported products, may restrict the free movement of 
goods and the freedom to provide services. 
68 – See inter alia Case 220/83 Commission v France 
[1986] ECR 3663, paragraph 17, and Case 252/83 
Commission v Denmark [1986] ECR 3713, paragraph 
17. 
69 – See, in particular, Case C-398/95 SETTG [1997] 
ECR I-3091, paragraph 21; Case C-451/03 Servizi Au-
siliari Dottori Commercialisti [2006] ECR I-2941, 
paragraph 37; Joined Cases C-94/04 and C-202/04 
Cipolla and Others [2006] ECR I-11421, paragraph 61; 
and Case C-341/05 Laval un Partneri [2007] ECR I-
11767, paragraph 101. 
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70 – See Reisebüro Broede, cited in footnote  63, para-
graph 38 et seq.; Commission v France, cited in 
footnote 68, paragraph 20; and Oosthoek’s Uitgevers-
maatschappij, cited in footnote 58, paragraph 16. 
71 – Oosthoek’s Uitgeversmaatschappij, cited in foot-
note 58, paragraph 15. 
72 – Also according to Köhler, H./Piper, H., Kommen-
tar zum Gesetz gegen den unlauteren Wettbewerb mit 
Preisangabenverordnung, 3rd edition, Munich 2002, § 
1, paragraph 250. A free gift can be defined as an (ac-
cessory) gift dependent on the purchase of the main 
product or service, which, at no separate charge, comes 
in addition to the main product or service different 
from it, has an economic value of its own and, because 
of its accessoriness in relation to the main item, is 
likely to influence the customer’s purchasing decision. 
However, in the case of combined and package offers, 
which combine two or more, even different, products in 
a single offer, there is no free gift, because each indi-
vidual product or component is part of the whole 
package and is included in the calculation of the total 
price.  
73 – Also according to Charaktiniotis, S., cited above 
(footnote 24), p. 197, who draws attention to the dan-
gers of non-transparent combined offers. 
74 – See point 83 of this Opinion. 
75 – See point 85 of this Opinion. 
 
 


	 Combined offers constitute commercial acts which clearly form part of an opera-tor’s commercial strategy and relate directly to the promotion thereof and its sales development. It follows that they do indeed constitute commercial practices within the meaning of Article 2(d) of the Directive and, consequently, fall within its scope.
	For the purpose of answering these questions, it is necessary first of all to determine whether combined offers, which are the subject of the disputed prohibi-tion, constitute commercial practices within the meaning of Article 2(d) of the Directive and are there-fore subject to the rules laid down by that directive. In that regard, it should be borne in mind that Ar-ticle 2(d) of the Directive gives a particularly wide definition to the concept of commercial practices: ‘any act, omission, course of conduct or representation, commercial communication including advertising and marketing, by a trader, directly connected with the promotion, sale or supply of a product to consumers’. As the Advocate General observed in points 69 and 70 of her Opinion, combined offers constitute commercial acts which clearly form part of an opera-tor’s commercial strategy and relate directly to the promotion thereof and its sales development. It follows that they do indeed constitute commercial practices within the meaning of Article 2(d) of the Directive and, consequently, fall within its scope.
	Full harmonisation

	 Member States may not adopt stricter rules than those provided for in the Directive, even in order to achieve a higher level of consumer protection.
	Thus, the Directive fully harmonises those rules at the Community level. Accordingly, as Article 4 thereof expressly provides and contrary to the assertions of VTB and the French Government, Member States may not adopt stricter rules than those provided for in the Directive, even in order to achieve a higher level of consumer protection.
	General prohibition

	 The Directive must be interpreted as precluding national legislation, such as that at issue in the disputes in the main proceedings, which, with certain exceptions, and without taking account of the specific circumstances, imposes a general prohibition of combined offers made by a vendor to a consumer.
	In that regard, clearly, by establishing a presumption of unlawfulness of combined offers, national legislation such as that at issue in the main proceedings does not meet the requirements of the Directive.
	In the first place, Article 54 of the 1991 Law lays down the principle that combined offers are prohibited, notwithstanding the fact that such practices are not re-ferred to in Annex I to the Directive. As has been pointed out in paragraph 56 of the present judgment, that annex exhaustively lists the only commercial practices which are prohibited in all cir-cumstances and accordingly do not have to be assessed on a case-by-case basis. Although those exceptions are liable to restrict the scope of the prohibition of combined offers, the fact remains that, because of their limited and pre-defined nature, they cannot take the place of the analysis, which must of necessity be undertaken having regard to the facts of each particular case, of the ‘unfairness’ of a commercial practice in the light of the criteria set out in Articles 5 to 9 of the Directive, where, as in the main proceedings, that practice is not listed in Annex I thereto. That finding is, moreover, confirmed by the very content of certain of the derogations at issue. Thus, for example, Article 55 of the 1991 Law authorises combined offers for an overall price only on condition that they relate to products or services which form a whole or which are identical. As the Commission rightly points out in its answer to the written question put by the Court, the possibility cannot be excluded, particularly if correct information is provided to consumers, that a combined offer of different products or services which neither form a whole nor are identical may satisfy the requirements of fairness laid down in the Directive.

	 The courts of the Member States must refrain as far as possible from interpreting domestic law in a manner which might seriously compromise, after the period for transposition has expired, attainment of the objective pursued by that directive.

