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ter & Gamble

PATENT LAW

Amendment application:

e Needs to be directly and unambiguously deriv-
able from application

The Board notes that the application as originally filed
mentions the fastening tape on a number of occasions
in connection with a stretching property. Page 3, lines
15-19 states that "the material of the fastening tape is
more or less non-stretchable and nonelastic under the
conditions the fastening tape is used in the present con-
text". Page 4, lines 27 and 28 mentions the fastening
tape 10 as comprising an "elastically stretchable center
portion 30 between the end portions 18, 20". Page 2,
line 35 — page 3, line 2 and page 5, lines 1-13 refer to
the central portion of the fastening tape and the tape
section as separate entities which are moved together as
a laminate through the gap of the ring rolls, by which
process step both layers are stretched. Even when tak-
ing account of the Appellant's argument that the fasten-
ing tape and the elastic tape section are two separate
entities forming a laminate, the Board cannot conclude
from these passages that the material of this fastening
tape is directly and unambiguously derivable as being
"non-stretchable". Neither its conditions of use nor
those of the article are mentioned in claim 1, resulting
in this claim lacking a relationship with this passage on
page 3 of the application as filed. Further, the men-
tioned "more or less non-stretchable"-property cannot
be equated to the presently claimed explicit "non-
stretchable"-property of the fastening tape mate-rial.
Finally, the end portions of the initially stretchable fas-
tening tape, which have not been passed through the
zigzag gap between the ring rolls, will in any case still
be of "stretchable material", even when attached to a
sanitary article, the attachment merely impeding, but
not taking away the actual stretchability.

As a consequence claim 1 of the main request does not
comply with the requirements of Article 123(2) EPC
and therefore the main request is not allowable.

e According to the consistent case law of the
Boards of Appeal it is not permissible to extract iso-
lated features from a set of features which have
originally been disclosed in combination

(see e.g. T 1067/97 and T 1110/97, Special Edition No.
3 of the OJ EPO 2001, 39 and 40). The present wording
of claim 1 not involving the limitation of the fastening
tape being non-elastic thus amounts to an extension of
subject-matter, contrary to Article 123(2) EPC
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Summary of Facts and Submissions

I. European Patent No. 0 704 196, granted on applica-
tion No. 94115429.6, was revoked by the Opposition
Division by decision announced on 28 February 2002
and posted on 27 March 2002. In its decision the Oppo-
sition Division considered that claim 1 as amended by
the Appellant in the oral proceedings before it was not
clear (Article 84 EPC) and contained subject-matter
which extended beyond the content of the application
as originally filed (Article 123(2) EPC.

II. On 24 May 2002 the appellant (proprietor) filed a
notice of appeal against this decision and paid the ap-
peal fee the same day. A replacement notice of appeal
was filed on 31 May 2002. The statement of grounds of
appeal was received on 5 August 2002.

III. In a communication in preparation of oral proceed-
ings, dated 13 July 2004, the Board gave its
preliminary opinion on the case, including the admissi-
bility of the appeal, and indicating that it would be
discussed in the oral proceedings whether the case
should be remitted to the first instance or whether the
Board would decide at least on novelty, in view of the
opinion expressed by the Opposition Division on that
issue in the course of the opposition proceedings, tak-
ing into account (a.0. documents):

D3: EP-A-0 487 758.

IV. Oral proceedings were held on 19 October 2004.
The Appellant requested to set aside the decision under
appeal and to maintain the patent with a set of claims
according to a main request or according to one of five
auxiliary requests, filed with letter of 16 September
2004.

The Respondents 01 and 02 (Opponents 01 and 02) re-
quested dismissal of the appeal and revocation of the
patent.

V. Claim 1 according to the main request reads as fol-
lows: "Fastening tape in combination with a sanitary
article, particularly disposable diaper, for fastening of
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the article on the body of a person, the fastening tape
being attached to the article at one of its end portions
(18) and being provided with a fastening means (22) on
one surface of the other end portion (20), a stretchable
elastic portion (30) being provided between the end
portions, a tape section (32) of a stretchable elastic ma-
terial being secured to the fastening tape (10) at least at
both ends (32a, 32b) of the tape section (32) of stretch-
able elastic material, to bridge a section of the fastening
tape (10) which is longer than the stretchable elastic
tape section (32), the material of the fastening tape be-
ing non-stretchable and non-elastic, characterized in
that said section of the fastening tape (10) being longer
than the stretchable elastic tape section (32) is provided
with zigzag-shaped folding extending laterally with re-
spect to the length of the fastening tape."

Claim 1 according to the first auxiliary request reads

as follows:

"Fastening tape in combination with a sanitary article,
particularly disposable diaper, for fastening of the arti-
cle on the body of a person, the fastening tape being
attached to the article at one of its end portions (18) and
being provided with a fastening means (22) on one sur-
face of the other end portion (20), a stretchable elastic
portion (30) being provided between the end portions, a
tape section (32) of a stretchable elastic material being
secured to the fastening tape (10) at least at both ends
(32a, 32b) of the tape section (32) of stretchable elastic
material, to bridge a section of the fastening tape (10)
which is longer than the stretchable elastic tape section
(32), wherein the fastening tape (10) determines the
maximum extension of the tape section (32) of stretch-
able elastic material to avoid rupture of the tape section
(32) of stretchable elastic material, characterized in that
said section of the fastening tape (10) being longer than
the stretchable elastic tape section (32) is provided with
zigzag-shaped folding extending laterally with respect
to the length of the fastening tape."

Claim 1 according to the second auxiliary request reads
as follows:

"Fastening tape for a sanitary article, particularly dis-
posable diaper, for fastening of the article on the body
of a person, the fastening tape being attached to the ar-
ticle at one of its end portions (18) and being provided
with a fastening means (22) on one surface of the other
end portion (20), a stretchable elastic portion (30) being
provided between the end portions, a tape section (32)
of a stretchable elastic material being secured to the
fastening tape (10) at least at both ends (32a, 32b) of
the tape section (32) of stretchable elastic material, to
bridge a section of the fastening tape (10) which is
longer than the stretchable elastic tape section (32),
characterized in that said section of the fastening tape
(10) being longer than the stretchable elastic tape sec-
tion (32) is provided with zigzag-shaped folding
extending laterally with respect to the length of the fas-
tening tape."

Claim 1 according to the third auxiliary request reads

as follows:

"Fastening tape in combination with a disposable dia-
per, for fastening of the diaper on the body of a person,

the fastening tape being attached to the diaper at one of
its end portions (18) and being provided with a fasten-
ing means (22) on one surface of the other end portion
(20), a stretchable elastic portion (30) being provided
between the end portions, a tape section (32) of a
stretchable elastic material being secured to the fasten-
ing tape (10) at least at both ends (32a, 32b) of the tape
section (32) of stretchable elastic material, to bridge a
section of the fastening tape (10) which is longer than
the stretchable elastic tape section (32), characterized in
that said section of the fastening tape (10) being longer
than the stretchable elastic tape section (32) is provided
with zigzag-shaped folding extending laterally with re-
spect to the length of the fastening tape."

Claim 1 of the fourth auxiliary request (filed as fifth
auxiliary request with letter of 16 September 2004)
reads as follows:

"Method for manufacturing a fastening tape for a sani-
tary article, particularly disposable diaper, for fastening
of the article on the body of a person, the fastening tape
being attached to the article at one of its end portions
(18) and being provided with a fastening means (22) on
one surface of the other end portion (20), a stretchable
elastic portion (30) being provided between the end
portions, a tape section (32) of a stretchable elastic ma-
terial being secured to the fastening tape (10) at least at
both ends (32a, 32b) of the tape section (32) of stretch-
able elastic material, to bridge a section of the fastening
tape (10) which is longer than the stretchable elastic
tape section (32), wherein said section of the fastening
tape (10) being longer than the stretchable elastic tape
section (32) is provided with zigzag-shaped folding ex-
tending laterally with respect to the length of the
fastening tape, characterized in that the elastic tape sec-
tion (32) is secured at least at the ends (32a, 32b) of the
elastic tape section (32) to the fastening tape to bridge a
central portion thereof, and that the laminate compris-
ing the fastening tape and the elastic tape section is
inserted into a zigzag-shaped gap of two dies."

Claim 1 of the fifth auxiliary request (filed as fourth
auxiliary request with letter of 16 September 2004)
reads as follows:

"Fastening tape for a sanitary article, particularly dis-
posable diaper, for fastening of the article on the body
of a person, the fastening tape being attached to the ar-
ticle at one of its end portions (18) and being provided
with a fastening means (22) on one surface of the other
end portion (20), a stretchable elastic portion (30) being
provided between the end portions, a tape section (32)
of a stretchable elastic material being secured to the
fastening tape (10) at least at both ends (32a, 32b) of
the tape section (32) of stretchable elastic material and
in intervals between the ends (32a, 32b) of the tape of
elastic material, to bridge a section of the fastening tape
(10) which is longer than the stretchable elastic tape
section (32), characterized in that said section of the
fastening tape (10) being longer than the stretchable
elastic tape section (32) is provided with zigzag-shaped
folding extending laterally with respect to the length of
the fastening tape."

VL. In support of its requests the Appellant argued
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essentially as follows:

Main request:

Claim 1 as amended according to this request was in
agreement with Article 123(2) EPC in respect of the
material of the fastening tape being non-stretchable and
non-elastic. Claim 1 now related to the combination of
the sanitary article with the fastening tape, the latter
having a separate stretchable tape section secured to it,
thus the indicated properties of the fastening tape were
those when attached to the article, i.e. when in use. Ba-
sis for the amendment could be found on page 3, lines
15-19 of the application as originally filed, which men-
tioned the material of the fastening tape as being "more
or less non-stretchable and non-elastic under the condi-
tions the fastening tape is used in the present context".
Where the original application mentioned the fastening
tape as being stretchable, this was before and during
production of the fastening tape, where it went through
zigzag-shaped ring rolls, which stretched it, together
with the elastic tape section. After this process step the
material of the fastening tape was no longer stretchable
in use; the elastic tape section secured to the fastening
tape, however, remained so.

First auxiliary request:

Claim 1 according to this request now mentioned the
fastening tape as determining the maximum extension
of the stretchable elastic tape section. Basis for the
amendment could be found on page 2, lines 10-13 and
page 5, lines 15-20. Second and third auxiliary request:
The amendments proposed to claim 1 as granted were
in reply to the preliminary opinion of the Board in re-
spect of the phrase "at least at both ends thereof" in
claim 1 as granted and objected to, which could refer to
the ends of the fastening tape as well as to the ends of
the elastic tape section secured to the fastening tape.

As regards novelty, the end portion of the fastening
tape fixed to the sanitary article as disclosed in D3 also
served as the fixation point of one end of the elastic
tape section, thus the elastic portion would not be pro-
vided between the end portions of the fastening tape as
presently claimed in claim 1. Further, the mention of a
"gathered portion" in D3 was not necessarily the
claimed zigzag-shaped folding of the section of the fas-
tening tape in the elastic portion.

Fourth auxiliary request:

In appeal proceedings the principle of party disposition
over its requests and the order in which these were pre-
sented prevailed. The Appellant was therefore entitled
to change the order of the fourth and the fifth auxiliary
request filed with letter of 16 September 2004. The
amendments carried out to claim § as granted (now
claim 1 of this request) could not be objected to for
lack of clarity under Article 84 EPC as these amend-
ments were only a clarification regarding the elastic
tape section and the incorporation of the features of the
fastening tape of claim 1, which in any case formed
part of claim 8 because of its reference "...for manufac-
turing a fastening tape according to one of claims 1 to
7,...". In accordance with the case law of the Boards of
Appeal the application of Article 84 EPC in opposition
and opposition-appeal proceedings was restricted to

unclarity arising from the amendments.

Fifth auxiliary request:

Novelty was given over D3, as this document did not
mention the securing of the elastic tape section to the
fastening tape in intervals between the ends of the elas-
tic tape section. The gathers mentioned in D3 could
also be achieved by other securing means, for instance
by securing it over the whole surface, which resulted in
micro-gathers.

VII. The Respondents argued essentially as follows:
Admissibility appeal:

Respondent 02 argued that the grounds of appeal did
not deal with the reasons on which the impugned deci-
sion was based, nor did they give reasons why the
decision was alleged to be incorrect, as was required by
Rule 64 EPC. Thus the appeal should be found inad-
missible.

Main request:

The amendments to claim 1 were not directly and un-
ambiguously derivable from the application as
originally filed. In the description the fastening tape
was on the one hand mentioned as an entity separate
from the elastic tape section, on the other hand it was a
laminate comprising the elastic tape section. The condi-
tions of use of the fastening tape were not mentioned in
the claim, thus could not provide the necessary link
with the passage of the original application referred to
by the Appellant. The material of the fastening tape (if
seen as an entity separate from the elastic tape section)
was stretchable, as evidenced by page 5, lines 7-13 of
the application as originally filed, which mentioned that
it was stretched zigzag-wise when being moved to-
gether with the elastic tape section through the gap of
the ring rolls.

First auxiliary request:

The amendment relating to the fastening tape determin-
ing the maximum extension of the elastic tape section
to avoid rupture thereof was as such not derivable from
the application as originally filed. The passages relied
upon consistently referred to the fastening tape as being
"non-elastic". The presently claimed fastening tape
could very well be elastic, amounting to an inadmissi-
ble generalisation of features which had been disclosed
in a specific combination only.

Second and third auxiliary request:

The amendments were only a clarification, thus not oc-
casioned by grounds of opposition. They were therefore
not admissible pursuant to Rule 57a EPC. Further, nov-
elty of the subject-matter of claim 1 according to these
requests was at stake when considering the diaper dis-
closed in D3, column 2, lines 39-58 and figure 7. A
gathered portion could be nothing else than a portion in
a zigzag-shape.

Fourth auxiliary request:

This request, previously submitted as the fifth request,
limited the claimed subject-matter to a method claim
for manufacturing a fastening tape for a sanitary article.
Because of the change in order of these requests the
fifth and last auxiliary request returned to the fastening
tape in claim 1 and the method in claim 6. This led to
the debate in the oral proceedings to be no longer con-
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verging and to an abuse of proceedings. Further, the
amount and order of the requests was becoming unrea-
sonable, so this change in the order of the requests
should not be allowed.

The claim to the manufacturing method was unclear in
that the sequence of the steps in this method was not
given, nor was it clear which method steps related to
the technical features of the fastening tape now incor-
porated in the method claim.

Fifth auxiliary request:

Novelty of the subject-matter of claim 1 was not given,
as D3 considered the elastic tape section 11bl to be
gathered after fixing it to the fastening tape 11b2 or
11b3. This could only be achieved if the elastic tape
section were fixed also in intervals between its ends,
otherwise it would simply hang loose on the fastening
tape between its end fixation points.

Reasons for the Decision

1. Admissibility of the appeal

The Board considers that on the issue of admissibility
of appeals the case law in general requires the state-
ment of grounds of appeal to specify the legal or factual
reasons on which the case for setting aside the decision
is based. By presenting on appeal a new, further
amended main request the appellant has given the fac-
tual reason for setting aside the decision under appeal,
as claim 1 on which the revocation of the patent was
based is no longer maintained. By arguing on the clar-
ity of this amended claim in paragraphs 1-3 of page 2
of the statement of grounds of appeal the appellant has
further presented the required reasoning against the de-
cision under appeal.

T 220/83 does not appear to be applicable in the present
case, as it concerns the absence of reasoning on inven-
tive step in the statement of grounds of appeal against a
decision revoking the patent on the basis of that ground
of opposition.

T 213/85 neither appears to apply, as it concerns the
absence of reasoning on the sufficiency of substantia-
tion of the opposition in the statement of grounds of
appeal against a decision rejecting the opposition as
inadmissible for lack of substantiation.

Since also the other requirements regarding admissibil-
ity are fulfilled the appeal is admissible.

2. Order of the requests submitted by the Appellant
for decision by the Board

2.1 The main request and the first, second and third
auxiliary request consist of a set of claims having an
independent claim for a product and an independent
claim for a method for manufacturing a product, the
product claim being more and more limited following
the order of these requests. The fourth auxiliary request
involves a set of claims which relates only to the
method for producing the product, whereas the fifth
auxiliary request presents a set of claims involving
again an independent product claim as well as an inde-
pendent method claim. The order of these two requests
as filed with letter of 16 September 2004 was reversed
by the Appellant during the oral proceedings.

2.2 According to Article 113(1) EPC the Board is
bound to the requests of the applicant or the proprietor.

In case of main and auxiliary requests this means that it
is also bound to the order of these requests as requested
by the party (see e.g. T 169/96 and T 488/94).

2.3 In any case, considering that according to Article
64(2) EPC the protection conferred by a patent relating
to a process extends to the products directly obtained
by such process, the product resulting from the method
of manufacturing as presently claimed in claim 1 of the
fourth auxiliary request is less limited in its technical
features than the product claimed in claim 1 of the fifth
auxiliary request. In the latter the elastic tape section is
secured to the fastening tape not only at the ends of the
elastic tape section, but also in intervals between these
ends. Thus there is also a logical reason for this rever-
sal in the order of the requests: the last auxiliary request
relating to a product which is more limited in its tech-
nical features than the penultimate auxiliary request.
2.4 Thus the Board sees no reason to object to the re-
versal of the order of the fourth and fifth auxiliary
request.

3. Amendments (Article 123(2) EPC)

3.1 Main request:

Claim 1 as granted has been amended (a.o.) in that the
material of the fastening tape is "non-stretchable and
non-elastic".

The Board notes that the application as originally filed
mentions the fastening tape on a number of occasions
in connection with a stretching property. Page 3, lines
15-19 states that "the material of the fastening tape is
more or less non-stretchable and nonelastic under the
conditions the fastening tape is used in the present con-
text". Page 4, lines 27 and 28 mentions the fastening
tape 10 as comprising an "elastically stretchable center
portion 30 between the end portions 18, 20". Page 2,
line 35 — page 3, line 2 and page 5, lines 1-13 refer to
the central portion of the fastening tape and the tape
section as separate entities which are moved together as
a laminate through the gap of the ring rolls, by which
process step both layers are stretched. Even when tak-
ing account of the Appellant's argument that the
fastening tape and the elastic tape section are two sepa-
rate entities forming a laminate, the Board cannot
conclude from these passages that the material of this
fastening tape is directly and unambiguously derivable
as being "non-stretchable". Neither its conditions of use
nor those of the article are mentioned in claim 1, result-
ing in this claim lacking a relationship with this
passage on page 3 of the application as filed. Further,
the mentioned "more or less non-stretchable"-property
cannot be equated to the presently claimed explicit
"non-stretchable"-property of the fastening tape mate-
rial. Finally, the end portions of the initially stretchable
fastening tape, which have not been passed through the
zigzag gap between the ring rolls, will in any case still
be of "stretchable material", even when attached to a
sanitary article, the attachment merely impeding, but
not taking away the actual stretchability.

As a consequence claim 1 of the main request does not
comply with the requirements of Article 123(2) EPC
and therefore the main request is not allowable.

3.2 First auxiliary request:
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The added feature of the fastening tape determining the
maximum extension of the stretchable elastic tape sec-
tion so as to avoid rupture thereof has been disclosed
solely on page 2, lines 10-13 and page 5, lines 15-20 of
the application as originally filed. In these passages,
however, the fastening tape is nonelastic.

This is mentioned explicitly on page 2, line 11 and it
can be derived from the context of the indicated pas-
sage on page 5, which relates to the central portion of
the fastening tape and the elastic tape section as being
moved through the zigzag gap of the ring rolls,
whereby the fastening tape is stretched but does not re-
turn to its original shape, due to its non-elastic
property. According to the consistent case law of the
Boards of Appeal it is not permissible to extract iso-
lated features from a set of features which have
originally been disclosed in combination (see e.g. T
1067/97 and T 1110/97, Special Edition No. 3 of the OJ
EPO 2001, 39 and 40). The present wording of claim 1
not involving the limitation of the fastening tape being
non-elastic thus amounts to an extension of subject-
matter, contrary to Article 123(2) EPC.

The first auxiliary request is therefore refused.

3.3 Second, third and fifth auxiliary request: Claim 1
as granted has been amended according to the second
and the third auxiliary request in that it is now clarified
that the elastic tape section is secured to the fastening
tape at least at both ends of the elastic stretchable tape
section and not at both ends of the fastening tape.
According to the fifth auxiliary request claim 1 as
granted has been amended in that it is now clarified that
the elastic tape section is secured to the fastening tape
at least at both ends of the elastic stretchable tape sec-
tion as well as in intervals between the ends of the tape
of elastic material. The question whether these amend-
ments can qualify as a response to a ground of
opposition (Rule 57a EPC) and comply with the re-
quirements of Article 123 EPC needs not to be dealt
with in view of the conclusions of the Board in respect
of the novelty of the subject-matter of claim 1 of these
requests (see below), when accepting the position taken
by the Appellant that the requirements of Article 123(2)
EPC are fulfilled.

3.4 Fourth auxiliary request: The question whether
the amendments to claim 8 as granted (forming the sole
independent claim 1 in this request) comply with the
requirements of Article 123 EPC needs no discussion in
view of the conclusions of the Board in respect of clar-
ity of this claim (see point 4 below).

3.5 Fifth auxiliary request: The question whether the
amendments to claim 1 as granted comply with the re-
quirements of Article 123 EPC needs no discussion in
view of the conclusions of the Board in respect of nov-
elty of this claim (see point 5 below), when following
the position taken by the Appellant.

4. Clarity (Article 84 EPC)

Fourth auxiliary request:

4.1 Claim 8 as granted concerns a "Method for manu-
facturing a fastening tape according to one of claims 1
to 7, characterized in that the elastic tape section (32) is
secured at least at the ends (32a, 32b) thereof to the fas-

tening tape to bridge a central portion thereof and that
the laminate comprising the fastening tape and the elas-
tic tape section being inserted into a zigzagshaped gap
of two dies".

Claim 1 as granted related to a "Fastening tape for a
sanitary article, particularly disposable diaper, for fas-
tening of the article on the body of a person, the
fastening tape being attached to the article at one of its
end portions (18) and being provided with a fastening
means (22) on one surface of the other end portion
(20), a stretchable elastic portion (30) being provided
between the end portions, a tape section (32) of a
stretchable elastic material being secured to the fasten-
ing tape (10) at least at both ends (32a, 32b) thereof, to
bridge a section of the fastening tape (10) which is
longer than the stretchable elastic tape section (32),
characterized in that said section of the fastening tape
(10) being longer than the stretchable elastic tape sec-
tion (32) is provided with zigzagshaped folding
extending laterally with respect to the length of the fas-
tening tape".

4.2 Claim 1 of the present fourth auxiliary request (see
point V above) is unclear (Article 84 EPC) because of
the amendment incorporating into it the features of
product claim 1 as granted (see above). The phrases
starting with "being" ("being attached to the article ....",
"being provided with a fastening means ....." and "being
provided between the end portions......") now define
specific method steps of the manufacturing method. In
claim 8 as granted, with the mention of "the fastening
tape according to one of claims 1-7", these expressions
concerned only the technical characteristics of the fas-
tening tape itself and its use, not the manner in which it
had been produced.

The present wording, however, does not disclose any of
the features of these method steps, nor of the means
employed therein. Thus present claim 1 lacks the fea-
tures necessary for its comprehension (Article 84 EPC)
and therefore the fourth auxiliary request is not allow-
able.

5. Novelty (Article 54 EPC) - Second and third aux-
iliary request

5.1 D3 discloses a sanitary article in combination with
a fastening tape (11b2 or 11b3) attached thereto at one
of its end portions and having a fastening means (adhe-
sive portion 1la) on one surface of the other end
portion. A stretchable elastic tape section (tape like
elastic body 11b1) is secured at both its ends (see figure
7) to the fastening tape, together forming an elastic por-
tion between the end portions of the fastening tape. The
section of the fastening tape which is bridged by the
elastic tape section is longer than the stretchable elastic
tape section and is provided with zigzag-shaped folding
extending laterally with respect to the length of the fas-
tening tape (see figure 7 and column 2, line 58:
"gathered portion").

5.2 The Appellant argued that the end portion of the
fastening tape fixed to the sanitary article as disclosed
in D3 also served as the fixation point of one end of the
elastic tape section, thus the elastic portion would not
be provided "between" the end portions of the fastening
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tape and that furthermore the mention of a "gathered
portion" in D3 was not necessarily identical with the
claimed zigzag-shaped folding of the section of the fas-
tening tape in the elastic portion. However, claim 1 in
its present form does not define the end portions of the
fastening tape in terms of a certain longitudinal exten-
sion. It states in this respect: "the fastening tape being
attached to the article at one of its end portions" (em-
phasis added by the Board). Thus, the elastic portion,
apart from the fact that it is mentioned in isolation in
claim 1, i.e. without being explicitly linked to the elas-
tic tape section or the longer fastening tape section
bridged by the elastic tape section, can easily be pro-
vided between the end portions of the fastening tape.
Finally, the fixation of the elastic tape section to the
fastening tape tends to make it non-elastic at those lo-
cations, thus the elastic portion, if determined by the
extent of elastic material between its fixations to the
fastening tape, would in any case be situated between
the end portions.

5.3 A zigzag-shaped folding of the fastening tape not
necessarily means that the fastening tape has sharp
folds at the turns in its course, as shown in figures 1, 3
and 4 of the patent in suit; it merely means that the tape
makes a series of short sharp turns, which can, how-
ever, have a radius of curvature. That kind of
arrangement is covered by the term "gathered portion"
as employed in D3. This is all the more so as the patent
in suit, in its paragraph 0013, refers to another possibil-
ity of manufacturing the combination of the fastening
tape with the elastic tape section, namely by securing
the elastic tape section in a prestretched condition to
the fastening tape and connecting them at intervals.
There is no information in the patent in suit or else-
where as to why the result of that measure will not be a
"gathered portion". Thus all features of the combination
of the fastening tape and the sanitary article of claim 1
are disclosed in D3. The subject-matter of claim 1 ac-
cording to the second auxiliary request thus lacks
novelty (Article 54 EPC).

5.4 As the third auxiliary request only differs from the
second auxiliary request in that the sanitary article is
more explicitly referred to as a diaper and D3 relates
specifically to a diaper, the above reasoning equally
applies to claim 1 of the third auxiliary request.

The second and third auxiliary requests are therefore
not allowable.

6. Novelty (Article 54 EPC) - Fifth auxiliary request
6.1 The subject-matter of claim 1 according to this re-
quest is further limited in respect of claim 1 of the
second auxiliary request by the feature of the tape sec-
tion of stretchable elastic material being secured to the
fastening tape, not only at both ends of the elastic tape
section, but also in intervals between these ends. It
cannot be seen how the tape-like elastic body 11bl can
be fixed to the nonwoven fastening tape 11b2 or 11b3
so as to form a "gathered portion", as disclosed in D3,
other than by fixing the elastic tape-like body to it also
in intervals between its ends. If this is not done, the
elastic tape will hang loose on the fastening tape and
can hardly perform its function. The Board considers

this is what the skilled person would be bound to do,
when applying the teaching of D3.

6.2 The Appellant has not produced any evidence in
support of its argument that gathers ("micro-gathers")
could also be arrived at by securing the elastic tape sec-
tion 11bl over its whole surface to the fastening tape
11b2 or 11b3. In view of the above, claim 1 according
to the fifth auxiliary request does not involve novelty
(Article 54 EPC), the request is therefore not allowable.
6.3 None of the requests being allowable the appeal is
to be dismissed.

Order

For these reasons it is decided that: The appeal is dis-
missed.
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