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TRADEMARK LAW 
 
Combination of colours – art. 15(1) TRIPs 
• It should be established whether Article 2 of the 
Directive can be interpreted as meaning that ‘com-
binations of colours’ are capable of constituting a 
trade mark. 
Article 15(1) of the TRIPS Agreement provides that 
‘combinations of colours … shall be eligible for regis-
tration as trade marks’. However, that Agreement does 
not define a ‘combination of colours’.Since the Com-
munity is a party to the TRIPS Agree-ment, it is 
required to interpret its legislation on trade marks so far 
as possible in the light of the wording and purpose of 
that Agreement (see, to that effect, Case C�53/96 
Hermès [1998] ECR I-3603, paragraph 28). It should 
therefore be established whether Article 2 of the Direc-
tive can be interpreted as meaning that ‘combinations 
of colours’ are capable of constituting a trade mark. 
 
Three conditions to constitue trade mark 
To constitute a trade mark colours or combinations 
of colours must (a) be a sign, (b) must be capable of 
being represented graphically, and (c) must be ca-
pable of distinguishing the goods or services of one 
undertaking. 
To constitute a trade mark under Article 2 of the Di-
rective, colours or combinations of colours must satisfy 
three conditions. First, they must be a sign. Secondly, 
that sign must be capable of being represented graphi-
cally. Thirdly, the sign must be capable of distinguish-
ing the goods or services of one undertaking from those 
of other undertakings (see, to that effect, Libertel, 
paragraph 23). 
 
Colours as sign – unfair competitive advantage 
• Colours and combinations of colours are gener-
ally used for their attractive or decorative powers. 
However, it is possible that colours or combinations 
of colours may be capable of being a sign. 
As the Court has already held, colours are normally a 
simple property of things (Libertel, paragraph 27). 
Even in the particular field of trade, colours and com-
binations of colours are generally used for their attrac-
tive or decorative powers, and do not convey any 
meaning. However, it is possible that colours or combi-
nations of colours may be capable, when used in rela-
tion to a product or a service, of being a sign.For the 

purposes of the application of Article 2 of the Direc-
tive, it is necessary to establish that in the con-text in 
which they are used colours or combinations of colours 
which it is sought to register in fact represent a sign. 
The purpose of that requirement is in particular to pre-
vent the abuse of trademark law in order to obtain an 
unfair competitive advantage. 
 
Graphic representation 
• A graphic representation consisting of two or 
more colours, designated in the abstract and with-
out contours, must be (i) systematically arranged by 
associating the colours concerned in a predeter-
mined and uniform way, and (ii) represented by a 
sample of the colour concerned, accompanied by a 
designation using an internationally recognised 
identification code. 
It follows from the above that a graphic representa-tion 
for the purpose of Article 2 of the Directive must be, in 
particular, precise and durable.Accordingly, a graphic 
representation consisting of two or more colours, des-
ignated in the abstract and without contours, must be 
systematically arranged by associating the colours con-
cerned in a predetermined and uniform way.The mere 
juxtaposition of two or more colours, without shape or 
contours, or a reference to two or more colours ‘in 
every conceivable form’, as is the case with the trade 
mark which is the subject of the main proceedings, 
does not exhibit the qualities of precision and uniform-
ity required by Article 2 of the Directive, as construed 
in paragraphs 25 to 32 of this judgment.Such represen-
tations would allow numerous differ-ent combinations, 
which would not permit the consumer to perceive and 
recall a particular combina-tion, thereby enabling him 
to repeat with certainty the experience of a purchase, 
any more than they would allow the competent authori-
ties and economic operators to know the scope of the 
protection afforded to the pro-prietor of the trade 
mark.As regards the manner in which each of the col-
ours concerned is represented, it is clear from 
paragraphs 33, 34, 37, 38 and 68 of Libertel that a sam-
ple of the colour concerned, accompanied by a 
designation using an in-ternationally recognised identi-
fication code, may constitute a graphic representation 
for the purposes of Article 2 of the Directive. 
 
Distinctive character 
• Colours possess little inherent capacity for com-
municating specific information and do not initially 
have a distinctive character, but may be capable of 
acquiring such character as the result of the use 
made of them. 
It follows from paragraphs 40, 41 and 65 to 67 of 
Libertel that, whilst colours are capable of conveying 
certain associations of ideas, and of arousing feelings, 
they possess little inherent capacity for communicating 
specific information, especially since they are com-
monly and widely used, because of their appeal, in 
order to advertise and market goods or services, with-
out any specific message. 
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Save in exceptional cases, colours do not initially have 
a distinctive character, but may be capable of acquiring 
such character as the result of the use made of them in 
relation to the goods or services claimed. 
 
Public interest 
• That examination must also take account of the 
public interest in not unduly restricting the avail-
ability of colours for other traders who market 
goods or services of the same type as those in respect 
of which registration is sought. 
Even if a combination of colours which it is sought to 
register as a trade mark satisfies the requirements for 
constituting a trade mark for the purposes of Article 2 
of the Directive, it is still necessary for the competent 
authority for registering trade marks to decide whether 
the combination claimed satisfies the other require-
ments laid down, particularly in Article 3 of the 
Directive, for registration as a trade mark in relation to 
the goods or services of the under-taking which has ap-
plied for its registration. That examination must take 
account of all the relevant circumstances of the case, 
including any use which has been made of the sign in 
respect of which trade mark registration is sought 
(Libertel, paragraph 76, and Case 363/99 Koninklijke 
KPN Nederland [2004] ECR I-0000, paragraph 37). 
That examination must also take account of the public 
interest in not unduly restricting the availability of col-
ours for other traders who market goods or services of 
the same type as those in respect of which registration 
is sought (Libertel, paragraphs 52 to 56). 
 
Source: curia.europa.eu 
 
 
European Court of Justice, 24 June 2004 
(C.W.A. Timmermans,  J.-P. Puissochet, J.N. Cunha 
Rodrigues, R. Schintgen and N. Colneric) 
JUDGMENT OF THE COURT (Second Chamber) 
24 June 2004 (1) 
 (Trade marks – Harmonisation of laws – Directive 
89/104/EEC – Signs capable of constituting a trade 
mark – Combinations of colours – Colours blue and 
yellow for certain products used in the building trade) 
In Case C-49/02, 
REFERENCE to the Court under Article 234 EC by the 
Bundespatentgericht (Germany) for a preliminary rul-
ing in the proceedings brought before that court by 
Heidelberger Bauchemie GmbH, 
on the interpretation of Article 2 of the First Council 
Directive (89/104/EEC) of 21 December 1988 to ap-
proximate the laws of the Member States relating to 
trade marks (OJ 1989 L 40, p. 1), 
THE COURT (Second Chamber), 
composed of: C.W.A. Timmermans, President of the 
Chamber,  J.-P. Puissochet, J.N. Cunha Rodrigues 
(Rapporteur), R. Schintgen and N. Colneric, Judges,  
Advocate General: P. Léger, 
Registrar: H. von Holstein, Deputy Registrar 
after considering the written observations submitted on 
behalf of: 

–  Heidelberger Bauchemie GmbH, by V. Schmitz, 
Rechtsanwalt, 
–  the Netherlands Government, by H.G. Sevenster, act-
ing as Agent, 
–  the United Kingdom Government, by P. Ormond, 
acting as Agent, and D. Alexander, Barrister, 
–  the Commission of the European Communities, by 
N.B. Rasmussen and T. Jürgensen, acting as Agents, 
having regard to the Report for the Hearing, 
after hearing the oral observations of Heidelberger 
Bauchemie GmbH and the Commission at the hearing 
on 6 November 2003, 
after hearing the Opinion of the Advocate General at 
the sitting on 15 January 2004, 
gives the following 
Judgment 
1 By order of 22 January 2002, received at the Court on 
20 February 2002, the Bundespatentgericht (Federal 
Patents Court) referred to the Court for a preliminary 
ruling under Article 234 EC two questions on the inter-
pretation of Article 2 of the First Council Directive 
(89/104/EEC) of 21 December 1988 to approximate the 
laws of the Member States relating to trade marks (OJ 
1989 L 40, p. 1) (hereinafter ‘the Directive’). 
2 Those questions were raised in proceedings brought 
by Heidelberger Bauchemie GmbH (hereinafter ‘Hei-
delberger Bauchemie’) against the refusal by the 
Deutsches Patentamt (German Patent Office) (hereinaf-
ter ‘the Patent Office’) to register the colours blue and 
yellow as a trade mark for certain products used in the 
building trade. 
Legal framework 
The TRIPS Agreement 
3 The Agreement on Trade-related Aspects of Intellec-
tual Property Rights (hereinafter ‘the TRIPS 
Agreement’), which is set out in an annex to the 
Agreement establishing the World Trade Organisation 
of 15 April 1994, was approved on behalf of the Euro-
pean Community, as regards matters within its 
competence, by Council Decision 94/800/EC of 22 De-
cember 1994 (OJ 1994 L 336, pp. 1 and 214). It entered 
into force on 1 January 1995. However, according to 
Article 65(1) of the Agreement, Members were not 
obliged to apply its provisions before the expiry of a 
general period of one year, that is to say before 1 Janu-
ary 1996. 
4 Article 15(1) of the TRIPS Agreement states: 
‘Any sign, or any combination of signs, capable of dis-
tinguishing the goods or services of one undertaking 
from those of other undertakings, shall be capable of 
constituting a trade mark. Such signs, in particular 
words including personal names, letters, numerals, 
figurative elements and combinations of colours as well 
as any combination of such signs, shall be eligible for 
registration as trade marks. Where signs are not inher-
ently capable of distinguishing the relevant goods or 
services, Members may make registrability depend on 
distinctiveness acquired through use. Members may 
require, as a condition of registration, that signs be 
visually perceptible.’ 
Community legislation 
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5 Article 2 of the Directive, headed ‘Signs of which a 
trade mark may consist’, is worded as follows: 
‘A trade mark may consist of any sign capable of being 
represented graphically, particularly words, including 
personal names, designs, letters, numerals, the shape of 
goods or of their packaging, provided that such signs 
are capable of distinguishing the goods or services of 
one undertaking from those of other undertakings.’ 
6 Article 3 of the Directive, headed ‘Grounds for re-
fusal or invalidity’ provides: 
‘1.    The following shall not be registered or if regis-
tered shall be liable to be declared invalid: 
(a)  signs which cannot constitute a trade mark;  
(b)  trade marks which are devoid of any distinctive 
character;  
(c)  trade marks which consist exclusively of signs or 
indications which may serve, in trade, to designate the 
kind, quality, quantity, intended purpose, value, geo-
graphical origin, or the time of production of the goods 
or of rendering of the service, or other characteristics of 
the goods;  
(d)  trade marks which consist exclusively of signs or 
indications which have become customary in the cur-
rent language or in the bona fide and established 
practices of the trade;  
… 
3.       A trade mark shall not be refused registration or 
be declared invalid in accordance with paragraph 1(b), 
(c) or (d) if, before the date of application for registra-
tion and following the use which has been made of it, it 
has acquired a distinctive character. Any Member State 
may in addition provide that this provision shall also 
apply where the distinctive character was acquired after 
the date of application for registration or after the date 
of registration. 
…’ 
German legislation 
7 The Gesetz über den Schutz von Marken und sonsti-
gen Kennzeichen (Law on Trade Marks and other 
Distinctive Signs) of 25 October 1994 (BGB1. 1994 I, 
p. 3082) (hereinafter ‘the Markengesetz’), contained in 
Article 1 of the Gesetz zur Reform des Markenrechts 
und zur Umsetzung der Ersten Richtlinien (Law to re-
form the Law of Trade Marks and implement the First 
Directive), which entered into force on 1 January 1995, 
is intended to transpose the Directive into German law. 
8 Paragraph 3(1) of the Markengesetz states: 
‘Any sign, particularly words, including personal 
names, designs, letters, numerals, acoustic signs, three-
dimensional forms including the shape of goods or their 
packaging as well as other get-ups including colours 
and combinations of colours, which is capable of dis-
tinguishing the goods or services of one undertaking 
from those of other undertakings may be protected as a 
trade mark.’ 
9 Paragraph 8 of the Markengesetz provides: 
‘1.    Signs protectable as trade marks for the purposes 
of Paragraph 3 but not capable of being represented 
graphically shall not be eligible for registration. 
2.      Trade marks shall not be eligible for registration 

which are incapable of distinguishing the goods or ser-
vices concerned,  
… 
3.      Subparagraph 2(1), (2) and (3) shall not apply 
where the trade mark became accepted by the relevant 
section of the public before the date of the decision on 
registration, following its use for the goods and ser-
vices in respect of which the application for registration 
was made.’ 
The main proceedings and the questions referred 
10 On 22 March 1995, Heidelberger Bauchemie ap-
plied to the Patent Office for the registration of the 
colours blue and yellow as a trade mark. The section 
headed ‘reproduction of the mark’ comprised a rectan-
gular piece of paper, the upper part of which was blue 
and the lower half yellow. The following description of 
the mark accompanied the application: 
‘The trade mark applied for consists of the applicant’s 
corporate colours which are used in every conceivable 
form, in particular on packaging and labels. 
The specification of the colours is: 
RAL 5015/HKS 47 – blue 
RAL 1016/HKS 3 – yellow.’ 
 
11 Registration of the mark was applied for in relation 
to a list of various products used in the building trade, 
including adhesives, solvents, varnishes, paints, lubri-
cants and insulating materials. 
12 By decision of 18 September 1996, the Patent Office 
rejected that application on the grounds, first, that the 
sign which it was sought to register was not capable of 
constituting a trade mark and was not capable of being 
represented graphically and, secondly, that the mark 
was devoid of any distinctive character. However, fol-
lowing the ‘black/yellow colour mark’ decision of the 
Bundesgerichtshof (Federal Court of Justice) (Ger-
many) of 10 December 1998, the Patent Office 
reviewed its position. By decision of 2 May 2000, it 
accepted that colours are in principle able to constitute 
a trade mark, but rejected the application on the ground 
of lack of any distinctive character. Heidelberger 
Bauchemie brought an appeal against that decision be-
fore the Bundespatentgericht. 
13 The Bundespatentgericht considered that it was un-
certain whether abstract, undelineated marks could be 
treated as ‘signs’ capable of being represented graphi-
cally within the meaning of Article 2 of the Directive. 
That provision refers to signs that are clearly defined 
and specific, indirectly visible and capable of being 
represented graphically. The capability of a sign of be-
ing graphically represented specified in Article 2 of the 
Directive reflects the principle of precision, which is a 
prerequisite of registration under trade mark law. It is 
doubtful whether a mark consisting of an abstract col-
our can satisfy that principle. An interpretation of 
Article 2 of the Directive is therefore necessary in order 
to determine whether abstract colours or combinations 
of colours are signs capable of constituting a trade 
mark. Consideration should also be given to how far 
the protection of ‘abstract colour marks’ is compatible 
with the requirement of legal certainty for all operators 
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in the market or prevents the free movement of goods 
and services by granting the proprietors of trade marks 
over-extensive monopoly rights which are unreason-
able from the point of view of their competitors. 
14 In those circumstances, the Bundespatentgericht de-
cided to stay the proceedings and to refer the following 
questions to the Court for a preliminary ruling: 
‘Do colours or combinations of colours which are the 
subject of an application for registration as a trade 
mark, claimed in the abstract, without contours and in 
shades which are named in words by reference to a col-
our sample (colour specimen) and specified according 
to a recognised colour classification system, satisfy the 
conditions for capability of constituting a trade mark 
for the purposes of Article 2 of [the Directive]?  
In particular, for the purposes of Article 2 of the Direc-
tive, is such an “(abstract) colour mark” 
(a)     a sign, 
(b)     sufficiently distinctive to be capable of indicating 
origin, 
(c)  capable of being represented graphically?’  
The questions referred 
15 By its questions, which should be dealt with to-
gether, the national court is essentially asking whether, 
and if so under what conditions, colours or combina-
tions of colours designated in the abstract and without 
contours are capable of constituting a trade mark for 
the purposes of Article 2 of the Directive. 
16 In that regard, the Court noted at paragraphs 24 to 
26 of its judgment in Case C�104/01 Libertel [2003] 
ECR I-3793 that the Council of the European Union 
and the Commission made a joint declaration, entered 
in the minutes of the Council meeting on the adoption 
of the Directive, that they ‘consider that Article 2 does 
not exclude the possibility ... of registering as a trade 
mark a combination of colours or a single colour ... 
provided that they are capable of distinguishing the 
goods or services of one undertaking from those of 
other undertakings’ (OHIM OJ No 5/96, p. 607). 
17 That declaration cannot be used to interpret a provi-
sion of secondary legislation where, as in this case, no 
reference is made to the content thereof in the wording 
of the provision in question and it therefore has no legal 
significance (Case C�292/89 Antonissen [1991] ECR 
I-745, paragraph 18, and Case C-329/95 VAG Sverige 
[1997] ECR I-2675, paragraph 23). The Council and 
the Commission also explicitly recognised that limita-
tion in the preamble to their declaration, which states: 
‘since the following statements of the Council and the 
Commission are not part of the legal text they are with-
out prejudice to the interpretation of that text by the 
Court of Justice of the European Communities’. 
18 Accordingly, it is for the Court to determine 
whether, and if so under what conditions, Article 2 of 
the Directive is to be interpreted as meaning that col-
ours or combinations of colours designated without any 
form of spatial delimitation are capable of constituting 
a trade mark. 
19 Article 15(1) of the TRIPS Agreement provides that 
‘combinations of colours … shall be eligible for regis-

tration as trade marks’. However, that Agreement does 
not define a ‘combination of colours’. 
20 Since the Community is a party to the TRIPS Agree-
ment, it is required to interpret its legislation on trade 
marks so far as possible in the light of the wording and 
purpose of that Agreement (see, to that effect, Case 
C�53/96 Hermès [1998] ECR I-3603, paragraph 28). 
21 It should therefore be established whether Article 2 
of the Directive can be interpreted as meaning that 
‘combinations of colours’ are capable of constituting a 
trade mark. 
22 To constitute a trade mark under Article 2 of the Di-
rective, colours or combinations of colours must satisfy 
three conditions. First, they must be a sign. Secondly, 
that sign must be capable of being represented graphi-
cally. Thirdly, the sign must be capable of 
distinguishing the goods or services of one undertaking 
from those of other undertakings (see, to that effect, 
Libertel, paragraph 23). 
23 As the Court has already held, colours are normally 
a simple property of things (Libertel, paragraph 27). 
Even in the particular field of trade, colours and com-
binations of colours are generally used for their 
attractive or decorative powers, and do not convey any 
meaning. However, it is possible that colours or combi-
nations of colours may be capable, when used in 
relation to a product or a service, of being a sign. 
24 For the purposes of the application of Article 2 of 
the Directive, it is necessary to establish that in the con-
text in which they are used colours or combinations of 
colours which it is sought to register in fact represent a 
sign. The purpose of that requirement is in particular to 
prevent the abuse of trademark law in order to obtain 
an unfair competitive advantage. 
25 Moreover, it is clear from the Court’s case-law 
(Case C-273/00 Sieckmann [2002] ECR I-11737, 
paragraphs 46 to 55, and Libertel, paragraphs 28 and 
29) that a graphic representation in terms of Article 2 of 
the Directive must enable the sign to be represented 
visually, particularly by means of images, lines or char-
acters, so that it can be precisely identified. 
26 Such an interpretation is necessary for the proper 
working of the trade mark registration system. 
27 The function of the requirement of graphic represen-
tation is in particular to define the mark itself in order 
to determine the precise subject of the protection af-
forded by the registered mark to its proprietor. 
28 The entry of the mark in a public register has the 
aim of making it accessible to the competent authorities 
and to the public, particularly to economic operators. 
29 On the one hand, the competent authorities must 
know with clarity and precision the nature of the signs 
of which a mark consists in order to be able to fulfil 
their obligations in relation to the prior examination of 
applications for registration and the publication and 
maintenance of an appropriate and precise register of 
trade marks. 
30 On the other hand, economic operators must be able 
to acquaint themselves, with clarity and precision, with 
registrations or applications for registration made by 
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their actual or potential competitors, and thus to obtain 
relevant information about the rights of third parties. 
31 In those circumstances, in order to fulfil its role as a 
registered trade mark, a sign must always be perceived 
unambiguously and uniformly, so that the function of 
mark as an indication of origin is guaranteed. In the 
light of the duration of a mark’s registration and the 
fact that, as the Directive provides, it can be renewed 
for varying periods, the representation must also be du-
rable. 
32 It follows from the above that a graphic representa-
tion for the purpose of Article 2 of the Directive must 
be, in particular, precise and durable. 
33 Accordingly, a graphic representation consisting of 
two or more colours, designated in the abstract and 
without contours, must be systematically arranged by 
associating the colours concerned in a predetermined 
and uniform way. 
34 The mere juxtaposition of two or more colours, 
without shape or contours, or a reference to two or 
more colours ‘in every conceivable form’, as is the case 
with the trade mark which is the subject of the main 
proceedings, does not exhibit the qualities of precision 
and uniformity required by Article 2 of the Directive, 
as construed in paragraphs 25 to 32 of this judgment. 
35 Such representations would allow numerous differ-
ent combinations, which would not permit the 
consumer to perceive and recall a particular combina-
tion, thereby enabling him to repeat with certainty the 
experience of a purchase, any more than they would 
allow the competent authorities and economic operators 
to know the scope of the protection afforded to the pro-
prietor of the trade mark. 
36 As regards the manner in which each of the colours 
concerned is represented, it is clear from paragraphs 33, 
34, 37, 38 and 68 of Libertel that a sample of the colour 
concerned, accompanied by a designation using an in-
ternationally recognised identification code, may 
constitute a graphic representation for the purposes of 
Article 2 of the Directive. 
37 As regards the question whether, for the purposes of 
this provision, colours or combinations of colours are 
capable of distinguishing the goods or services of one 
undertaking from those of other undertakings, it must 
be determined whether or not those colours or combi-
nations of colours are capable of conveying precise 
information, particularly as regards the origin of a 
product or service. 
38 It follows from paragraphs 40, 41 and 65 to 67 of 
Libertel that, whilst colours are capable of conveying 
certain associations of ideas, and of arousing feelings, 
they possess little inherent capacity for communicating 
specific information, especially since they are com-
monly and widely used, because of their appeal, in 
order to advertise and market goods or services, with-
out any specific message. 
39 Save in exceptional cases, colours do not initially 
have a distinctive character, but may be capable of ac-
quiring such character as the result of the use made of 
them in relation to the goods or services claimed. 

40 Subject to the above, it must be accepted that for the 
purposes of Article 2 of the Directive colours and com-
binations of colours, designated in the abstract and 
without contours, may be capable of distinguishing the 
goods or services of one undertaking from those of 
other undertakings. 
41 It should be added that, even if a combination of 
colours which it is sought to register as a trade mark 
satisfies the requirements for constituting a trade mark 
for the purposes of Article 2 of the Directive, it is still 
necessary for the competent authority for registering 
trade marks to decide whether the combination claimed 
satisfies the other requirements laid down, particularly 
in Article 3 of the Directive, for registration as a trade 
mark in relation to the goods or services of the under-
taking which has applied for its registration. That 
examination must take account of all the relevant cir-
cumstances of the case, including any use which has 
been made of the sign in respect of which trade mark 
registration is sought (Libertel, paragraph 76, and Case 
363/99 Koninklijke KPN Nederland [2004] ECR I-
0000, paragraph 37). That examination must also take 
account of the public interest in not unduly restricting 
the availability of colours for other traders who market 
goods or services of the same type as those in respect 
of which registration is sought (Libertel, paragraphs 52 
to 56). 
42 In light of the above, the answer to the questions 
must be that colours or combinations of colours which 
are the subject of an application for registration as a 
trade mark, claimed in the abstract, without contours, 
and in shades which are named in words by reference 
to a colour sample and specified according to an inter-
nationally recognised colour classification system may 
constitute a trade mark for the purposes of Article 2 of 
the Directive where: 
–  it has been established that, in the context in which 
they are used, those colours or combinations of colours 
in fact represent a sign, and  
–  the application for registration includes a systematic 
arrangement associating the colours concerned in a 
predetermined and uniform way.  
Even if a combination of colours satisfies the require-
ments for constituting a trade mark for the purposes of 
Article 2 of the Directive, it is still necessary for the 
competent authority for registering trade marks to de-
cide whether the combination claimed fulfils the other 
requirements laid down, particularly in Article 3 of the 
Directive, for registration as a trade mark in relation to 
the goods or services of the undertaking which has ap-
plied for its registration. Such an examination must 
take account of all the relevant circumstances of the 
case, including any use which has been made of the 
sign in respect of which trade mark registration is 
sought. That examination must also take account of the 
public interest in not unduly restricting the availability 
of colours for other traders who market goods or ser-
vices of the same type as those in respect of which 
registration is sought. 
Costs 
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43 The costs incurred by the Netherlands and United 
Kingdom Governments and the Commission, which 
have submitted observations to the Court, are not re-
coverable. Since these proceedings are, for the parties 
to the main proceedings, a step in the action pending 
before the national court, the decision on costs is a mat-
ter for that court. 
On those grounds, 
THE COURT (Second Chamber), 
in answer to the questions referred to it by the 
Bundespatentgericht by order of 22 January 2002, 
hereby rules: 
Colours or combinations of colours which are the sub-
ject of an application for registration as a trade mark, 
claimed in the abstract, without contours, and in shades 
which are named in words by reference to a colour 
sample and specified according to an internationally 
recognised colour classification system may constitute 
a trade mark for the purposes of Article 2 of the First 
Council Directive (89/104/EEC) of 21 December 1988 
to approximate the laws of the Member States relating 
to trade marks where: 
–  it has been established that, in the context in which 
they are used, those colours or combinations of colours 
in fact represent a sign, and  
–  the application for registration includes a systematic 
arrangement associating the colours concerned in a 
predetermined and uniform way.  
Even if a combination of colours satisfies the require-
ments for constituting a trade mark for the purposes of 
Article 2 of the Directive, it is still necessary for the 
competent authority for registering trade marks to de-
cide whether the combination claimed fulfils the other 
requirements laid down, particularly in Article 3 of the 
Directive, for registration as a trade mark in relation to 
the goods or services of the undertaking which has ap-
plied for its registration. Such an examination must 
take account of all the relevant circumstances of the 
case, including any use which has been made of the 
sign in respect of which trade mark registration is 
sought. That examination must also take account of the 
public interest in not unduly restricting the availability 
of colours for other traders who market goods or ser-
vices of the same type as those in respect of which 
registration is sought. 
 
 
OPINION OF ADVOCATE GENERAL 
LÉGER 
 
delivered on 15 January 2004 (1) 
Case C-49/02 
Heidelberger Bauchemie GmbH 
(Reference for a preliminary ruling from the 
Bundespatentgericht (Germany)) 
(Trade marks – First Directive 89/104/EEC – Article 2 
– Signs of which a trade mark may consist – Two col-
ours per se – Exclusion) 
1.       The present case again concerns the question of 
the capability of colours per se, that is to say without 
shape or delineation, of constituting a trade mark 

within the meaning of Article 2 of First Council Direc-
tive 89/104/EEC.  (2) In the judgment in Libertel,  (3) 
the Court ruled on whether a colour per se satisfies the 
conditions laid down by that article. In this case, the 
Bundespatentgericht (Federal Patents Court) (Ger-
many) seeks to ascertain whether two colours per se, 
that is to say two colours as such, without shape or de-
lineation and in no particular arrangement in relation to 
one another, are capable of constituting a trade mark 
within the meaning of the aforementioned Article 2. 
I –  Legal context 
A – Community law 
2.       The purpose of the directive is to eliminate the 
disparities between the trade mark laws of the Member 
States, which may distort competition within the com-
mon market.  (4) It seeks to approximate the provisions 
of the Member States’ trade mark laws which most di-
rectly affect the functioning of the internal market.  (5) 
Among those provisions are those which lay down the 
conditions for registering a trade mark  (6) and those 
which specify the protection enjoyed by lawfully regis-
tered trade marks.  (7)  
3.       Article 2 of the directive defines the signs of 
which a trade mark may consist. It is worded as fol-
lows: 
‘A trade mark may consist of any sign capable of being 
represented graphically, particularly words, including 
personal names, designs, letters, numerals, the shape of 
goods or of their packaging, provided that such signs 
are capable of distinguishing the goods or services of 
one undertaking from those of other undertakings.’ 
4.       Article 3 of the directive lists the grounds for re-
fusal or invalidity which may be invoked against the 
registration of a trade mark. In paragraph 1(b), it pro-
vides that trade marks which are devoid of any 
distinctive character are not to be registered or, if regis-
tered, are to be liable to be declared invalid. 
5.       Article 3(3) of the directive provides that a trade 
mark is not to be refused registration or, if it is regis-
tered, is not to be declared invalid in accordance with 
Article 3(1)(b) if, before the date of application for reg-
istration and following the use which has been made of 
it, it has acquired a distinctive character.  
B – National law 
6.       The Gesetz über den Schutz von Marken und 
sonstigen Kennzeichnungen  (8) (German law on the 
protection of trade marks and other distinctive signs) of 
25 October 1994, which transposed the directive into 
German law and entered into force on 1 January 1995,  
(9) states in Paragraph 3(1) that ‘all signs, in particular 
… colours and combinations of colours, which are ca-
pable of distinguishing the goods or services of one 
undertaking from those of other undertakings’ are pro-
tectable as trade marks. 
7.       Paragraph 8 of the Markengesetz states that signs 
which are protectable as trade marks for the purposes 
of Paragraph 3 but are not capable of being represented 
graphically and signs which are devoid of any distinc-
tive character in relation to the goods or services 
designated in the application for registration are ineli-
gible for registration. It also provides that those 
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grounds do not apply where, following its use in rela-
tion to those goods or services, a trade mark has 
already become accepted by the relevant section of the 
public at the time of the decision on its registration. 
II –  Facts and main proceedings 
8.       On 22 March 1995, the company Heidelberger 
Bauchemie GmbH (10) applied to the Deutsches Pat-
ent- und Markenamt (German Patent and Trade Mark 
Office) for registration of the colours blue and yellow 
as a trade mark. In the section of the application in-
tended for the reproduction of the trade mark, there was 
a rectangular piece of paper, the upper half of which 
was blue and the lower half yellow. The trade mark 
was described as follows: 
 ‘The trade mark applied for consists of the applicant’s 
corporate colours which are used in every conceivable 
form, in particular on packaging and labels. 
The specification of the colours is: 
RAL 5015/HKS 47 – blue 
RAL 1016/HKS 3 – yellow.’ 
9.       The registration at issue was applied for in rela-
tion to a large number of construction products, such as 
additives, adhesives, resins, mould release agents, pre-
servatives, cleaning products, sealants, jointing 
products, paints, varnishes, thermal insulation products, 
building materials, cements, fillers, spray guns and 
spraying equipment. 
10.     By decision of 18 September 1996, the 
Deutsches Patent- und Markenamt rejected that appli-
cation on the ground that the sign in question was not 
capable of constituting a trade mark. It stated that ab-
stract colours or colour combinations without 
delineation, that is to say lacking any shape or form of 
design, are not signs protectable as trade marks for the 
purposes of Paragraph 3 of the Markengesetz. 
11.     Heidelberger Bauchemie then relied on the 
‘black/yellow colour mark’ decision of the Bundes-
gerichtshof (Federal Court of Justice) of 10 December 
1998,  (11) in which that court accepted that abstract 
colours and colour combinations without delineation 
could constitute a trade mark. 
12.     By decision of 2 May 2000, the Deutsches Pat-
ent- und Markenamt, while accepting that the 
requirements of Paragraph 3 of the Markengesetz were 
satisfied, again rejected the application on the ground 
of lack of any distinctive character. 
13.     Heidelberger Bauchemie brought an appeal 
against that decision before the Bundespatentgericht. 
III –  The reference for a preliminary ruling  
14.     By order of 22 January 2002, received at the 
Court on 22 February 2002, the Bundespatentgericht 
decided to stay proceedings and to submit to the Court 
the present reference for a preliminary ruling. 
15.     According to the order for reference, the 
Bundespatentgericht was faced with the following is-
sues. Until the new German law on trade marks was 
adopted, a colour or colour combination was consid-
ered in German law to be incapable of constituting a 
trade mark. Colours could be protected only in the spe-
cific form in which they were used. Following the 
adoption of the new law, most legal writers accepted 

that an abstract colour or colour combination could 
now constitute a trade mark. That is also the position 
adopted by the Bundesgerichtshof. 
16.     The Bundespatentgericht nevertheless takes the 
view that there are serious legal objections to that posi-
tion. According to that court, an abstract colour mark 
admits of an infinite number of forms of design. It is 
therefore an option taken on trade marks to be designed 
subsequently, only the colour of which is defined. It is 
therefore doubtful whether an abstract colour mark is a 
sign for the purposes of that article and whether distinc-
tive character can be attributed to it. 
17.     Moreover, according to the Bundespatentgericht, 
the registration of abstract colours as trade marks con-
flicts with the principle of certainty, pursuant to which 
an application to register a trade mark must enable the 
protectable subject-matter to be clearly identified. In 
order to satisfy that requirement, Article 2 of the direc-
tive requires the sign in question to be capable of being 
represented graphically. That requirement is also in-
tended to make it possible to assess the grounds for 
refusal based on Articles 3 and 4 of the directive and 
proper use of the trade mark as required by Article 10. 
A sample of the colours and their designation by an in-
ternational code do not, therefore, constitute graphic 
representation for the purposes of Article 2 of the direc-
tive because such a trade mark could in reality assume 
an infinite number of different forms. 
18.     In view of those considerations, the Bundespat-
entgericht decided to submit the following questions to 
the Court for a preliminary ruling: 
 ‘Do colours or combinations of colours which are the 
subject of an application for registration as a trade 
mark, are claimed in the abstract, without delineation 
and in shades which are named in words by reference 
to a colour sample (colour specimen) and specified ac-
cording to a recognised colour classification system 
satisfy the conditions for capability of constituting a 
trade mark for the purposes of Article 2 of [the direc-
tive]? 
In particular, for the purposes of Article 2 of the direc-
tive, is such an ‘(abstract) colour mark’ 
 (a)    a sign, 
 (b)    sufficiently distinctive to be capable of indicating 
origin, 
 (c)    capable of being represented graphically?’  
IV –  The Libertel judgment and the Court’s inter-
pretation of Article 2 of the directive  
19.     After the order for reference was made, the Court 
delivered its judgment in Libertel. In that case, the 
main proceedings concerned registration of the colour 
orange per se as a trade mark for telecommunications 
goods and services. The Hoge Raad der Nederlanden 
(Netherlands) referred a number of questions for a pre-
liminary ruling, seeking to ascertain whether, and if so 
in what circumstances, a colour per se, not spatially de-
fined, is capable of possessing distinctive character 
within the meaning of Article 3(1)(b) of the directive 
for certain goods or services. 
20.     The Court took the view that in order to consider 
those questions it was necessary as a preliminary matter 
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to determine whether a colour per se is capable of con-
stituting a trade mark for the purposes of Article 2 of 
the directive. It stated that, to that end, the colour must 
satisfy the following three conditions: first, be a sign, 
second, be capable of graphic representation and, third, 
be capable of distinguishing the goods or services of 
one undertaking from those of other undertakings.  (12)  
21.     With regard to the first condition, the Court held 
that, although a colour per se cannot be presumed to 
constitute a sign since a colour is normally a simple 
property of things, it is none the less capable, in rela-
tion to a product or service, of constituting a sign.  (13)  
22.     With regard to the second condition, the Court 
took the view that a colour per se is capable of being 
represented graphically by its designation using an in-
ternationally recognised identification code and, in 
certain cases, by a sample of that colour, combined 
with a description in words of that colour.  (14)  
23.     With regard to the third condition, the Court took 
the view that the possibility that a colour per se may in 
some circumstances serve as a badge of origin of the 
goods or services of an undertaking cannot be ruled 
out.  (15)  
24.     It concluded that, where the conditions described 
above apply, a colour per se is capable of constituting a 
trade mark within the meaning of Article 2 of the direc-
tive.  (16)  
25.     On the basis of those considerations, the Court 
then examined the questions referred for a preliminary 
ruling by the Hoge Raad der Nederlanden as regards 
the criteria which must be taken into account by the na-
tional authorities in assessing the distinctive character 
of a colour per se in relation to the goods or services 
referred to in the application for registration. 
26.     First, the Court held that, in assessing the distinc-
tive character which a colour per se may have for 
certain specified goods or services, it is necessary to 
take account of the public interest in not unduly re-
stricting the availability of colours for the other 
operators who offer for sale goods or services of the 
same type as those in respect of which registration is 
sought.  (17) It added that the greater the number of the 
goods or services for which the trade mark is sought to 
be registered, the more excessive the right conferred by 
the mark is likely to be and the more likely it is to come 
into conflict with the maintenance of a system of undis-
torted competition.  (18)  
27.     Second, the Court stated that a colour per se may 
be held to be distinctive within the meaning of Article 
3(1)(b) and (3) of the directive provided that, as regards 
the perception of the relevant public, the mark is capa-
ble of identifying the product or service referred to in 
the application for registration. It pointed out that dis-
tinctiveness without any prior use is inconceivable save 
in exceptional circumstances, and particularly where 
the number of goods or services for which the mark is 
claimed is very restricted and the relevant market very 
specific. However, such distinctive character may be 
acquired, inter alia, following the use made of the col-
our per se, after a process of familiarising the relevant 
public has taken place.  (19)  

28.     Third, the Court held that the fact that registra-
tion as a trade mark of a colour per se is sought for a 
large number of goods or services or not is relevant, 
together with all the other circumstances of the particu-
lar case, to assessing both the distinctive character of 
the colour in question and whether its registration 
would run counter to the general interest in not unduly 
limiting the availability of colours for the other opera-
tors who offer for sale goods or services of the same 
type as those in respect of which registration is sought.  
(20)  
29.     Fourth, the Court pointed out that the assessment 
of whether a colour has distinctive character within the 
meaning of Article 3(1)(b) and (3) of the directive must 
of necessity be undertaken by reference to the actual 
situation. 
30.     The judgment in Libertel, cited above, was one 
of a series of three decisions in which the Court speci-
fied what signs or indications are capable of 
constituting a trade mark for the purposes of Article 2 
of the directive. 
31.     In Sieckmann, (21) which was the first in the se-
ries, the point at issue was whether an odour is capable 
of constituting a trade mark for the purposes of Article 
2 of the directive.  (22) The Court held that that article 
does not exclude odours,  (23) but that the requirements 
of graphic representability are not satisfied by a chemi-
cal formula, by a description in written words, by the 
deposit of an odour sample or by a combination of 
those elements.  (24)  
32.     In Shield Mark, (25) the Court ruled on the pos-
sibility of registering sound marks.  (26) It held that 
sounds are capable of constituting a trade mark.  (27) It 
pointed out that the requirement of graphic representa-
tion is satisfied where the sign is represented by means 
of written notes on a score, accompanied by the clef 
determining the intonation, by the time signature estab-
lishing the rhythm and the relative value of each note, 
and by an indication of the instruments on which they 
are to be performed. On the other hand, descriptions 
using written language, including onomatopoeia, an 
indication of the tune or a sequence of the names of the 
musical notes do not meet that requirement. (28)  
33.     By letter of 8 May 2003, the Court sent the Lib-
ertel judgment to the Bundespatentgericht and asked 
that court whether it maintained its decision to make a 
reference for a preliminary ruling. By letter of 15 May 
2003, the Bundespatentgericht replied that it main-
tained the questions which it had referred for a 
preliminary ruling. 
V –  Assessment 
34.     As the Bundespatentgericht correctly states in its 
order for reference, the view that two colours per se 
constitute a sign of which a trade mark may consist for 
the purposes of Article 2 of the directive has no deci-
sive basis in the relevant legislation. Consequently, 
although it is established that the list of signs contained 
in that article is not exhaustive, it is none the less true 
that it does not mention colours.  (29)  
35.     With regard, next, to the Agreement on Trade-
related Aspects of Intellectual Property Rights, known 
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as the TRIPS Agreement, to which the Community and 
the Member States are parties, (30) it cannot be inferred 
from the term ‘combinations of colours’ in Article 15  
(31) that the contracting parties expressly intended to 
convey the meaning that two or more colours per se, in 
no particular arrangement, are capable of constituting a 
trade mark. The word ‘combination’ does not have ex-
actly the same meaning in the three languages in which 
the TRIPS Agreement was drafted and which are 
equally authentic.  (32) Thus, whereas in English and 
Spanish the words ‘combination’ and ‘combinaciones’ 
do not refer to a particular system or organisation, in 
that they may simply denote ‘two or more things joined 
or mixed together to form a single unit’ (33) and a 
‘unión de dos cosas en un mismo sujeto’,  (34) the term 
‘combinaison’ has a more restrictive meaning in 
French, since it is defined as ‘un assemblage 
d’éléments dans un arrangement déterminé’ (an assem-
blage of elements in a particular arrangement).  (35)  
36.     However, in the light of the grounds of the Lib-
ertel judgment, and of the Court’s very wide 
interpretation of Article 2 of the directive, there appears 
to be no doubt that the analysis adopted in that judg-
ment, that a colour per se is capable of constituting a 
trade mark within the meaning of that article, could 
also be applied to two colours per se. 
37.     Consequently, with regard to the first condition, 
relating to the existence of a sign, the Court’s statement 
that a colour per se is capable, in relation to a product 
or service and depending on the context in which it is 
used, of constituting a sign, could apply to two colours 
per se. In a certain context, particularly where they are 
arranged in a specified way, two colours may constitute 
a sign. Similarly, as the Court held in Libertel, two col-
ours per se could be represented graphically in 
accordance with the requirements of Article 2 of the 
directive, where they are designated by an internation-
ally recognised identification code. Finally, with regard 
to the third condition, relating to the capability of hav-
ing distinctive character, the Court stated in very 
general terms that ‘colours per se may be capable’ of 
having such character. 
38.     It should therefore follow from the case-law cited 
above that the answer to the questions referred by the 
Bundespatentgericht is that two colours per se, the ex-
act shades of which are described by reference to a 
colour sample and specified according to a recognised 
colour classification system, satisfy the conditions for 
constituting a trade mark in accordance with Article 2 
of the directive, in the sense that they can be regarded 
as a sign which is capable of distinguishing the goods 
or services of one undertaking from those of other un-
dertakings and of being represented graphically.  (36)  
39.     It could also be inferred from that case-law that it 
is for the competent German authorities to determine 
whether the colours blue and yellow per se can be reg-
istered as a trade mark for the goods referred to in the 
application for registration, taking into account the cri-
teria identified by the Court in Libertel. Consequently, 
those authorities should take account of all the circum-
stances of the case, in particular the use which has been 

made of those colours, the general interest in not un-
duly restricting the availability of those colours for the 
other operators who offer for sale goods of the same 
type and, finally, the number of products in respect of 
which registration is sought, since that criterion is rele-
vant to assessing both the distinctive character of the 
colours concerned and the general interest in keeping 
them available.  
40.     I am unable to endorse that case-law. Although 
the reasons on which I base my view that two colours 
per se do not satisfy the conditions laid down in Article 
2 of the directive largely correspond with those which I 
previously set out in my Opinion in the Libertel case, I 
consider that the particular circumstances of this case, 
relating to an application for registration for two col-
ours per se, and the maintenance by the 
Bundespatentgericht of the present reference for a pre-
liminary ruling despite that judgment, make it 
appropriate to request the Court to reconsider the ques-
tion. 
41.     I shall not reproduce here all the arguments 
which I set out in my Opinion in Libertel. I would ask 
that the Court kindly refer to that Opinion as necessary. 
I shall merely set out here the main reasons why I be-
lieve that two colours per se do not satisfy the 
conditions laid down in Article 2 of the directive. I 
shall also state why, in my opinion, the opposite con-
clusion could be contrary to the objectives of the 
directive. 
A – The conditions laid down in Article 2 of the di-
rective 
42.     As I have stated, Heidelberger Bauchemie seeks 
registration as a trade mark for the colours blue and 
yellow as they are represented in its application for reg-
istration and designated by their reference in the RAL 
identification code, in no particular arrangement. As 
the Bundespatentgericht states very clearly, such an ap-
plication must be interpreted as meaning that the 
appellant seeks protection for the colours per se in gen-
eral and abstract terms, without any two- or three-
dimensional delineation or the least configuration, that 
is to say, without limitation as to particular form, shape, 
presentation or arrangement. In such a case, the appli-
cant wishes to be able to use those colours in the 
manner desired by it in order to designate the goods 
referred to in the application for registration and to be 
protected in relation to all those uses. The protectable 
subject-matter is therefore the use of the two colours in 
question in order to designate the goods referred to in 
the application for registration, irrespective of the ar-
rangement in which those colours are to appear in 
relation to those goods.  (37)  
43.     In the light of those considerations, I take the 
view that the conditions laid down in Article 2 of the 
directive are not satisfied. I shall begin with the condi-
tion of capability of having distinctive character, which 
is the essential function of a trade mark. 
1.     Capability of having distinctive character 
44.     As we have seen, where an application for regis-
tration relates to two colours per se, it seeks exclusive 
rights in those colours, irrespective of the arrangement 
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in which those colours are likely to appear in relation to 
the goods or services referred to in that application. The 
answer to be given to the question whether those two 
colours are capable of distinguishing the goods or ser-
vices of one undertaking from those of another 
undertaking, irrespective of the arrangement in which 
they will appear in relation to those goods or services, 
must therefore follow logically from the assessment of 
their capability of having distinctive character for the 
purposes of Article 2 of the directive. 
45.     I think that the answer to such a question should 
be in the negative. The number of potential arrange-
ments of two colours together in relation to a product or 
service is practically unlimited. Thus the proprietor of a 
trade mark consisting of the colours blue and yellow 
per se could use them on the external surface of the 
goods concerned or their packaging by alternating blue 
and yellow stripes, or with geometrical figures such as 
blue circles on a yellow background, etc. However, the 
overall impression produced by those colours and 
therefore their ability to have distinctive character will 
be very different depending on the arrangement chosen 
by the proprietor and the proportion in which each of 
those colours is used in relation to the other. 
46.     As the Court pointed out in Libertel, whilst col-
ours are capable of conveying certain associations of 
ideas, and of arousing feelings, they possess little in-
herent capacity for communicating specific 
information, especially since they are commonly and 
widely used, because of their appeal, in order to adver-
tise and market goods or services, without any specific 
message.  (38) Two colours together are therefore ca-
pable of having distinctive character only in the context 
of certain specified arrangements. 
47.     However, to accept that two colours per se are 
capable of having distinctive character on the ground 
that they may satisfy that condition, but only in the 
context of certain specified arrangements, would 
amount, in my view, to misinterpreting the very pur-
pose of the application for registration, which seeks 
exclusive rights in all the possible forms in which those 
colours may appear. In the case of a word mark, that 
would amount to accepting that a number of letters may 
have distinctive character and that each of them may be 
the subject of exclusive rights on the ground that, 
where those letters form a certain word, they are capa-
ble of having distinctive character.  
48.     Contrary to what Heidelberger Bauchemie main-
tains and to the position adopted by the Court in 
Libertel, (39) I likewise do not believe that one or more 
colours per se can acquire distinctive character through 
the use made of them. As Heidelberger Bauchemie 
very honestly stated in its written observations (40) and 
at the hearing, undertakings wishing to accustom the 
public to their ‘house’ colours and to use those colours 
in order to identify their products will be wary of re-
sorting to forms of appearance which no longer make it 
possible to distinguish an origin and, in practice, those 
colours are always used in a certain configuration. That 
is also the analysis accepted by the Court of First In-
stance in its judgments in Viking�Umwelttechnik v 

OHIM (juxtaposition of green and grey) (41) and An-
dreas Stihl v OHIM (combination of orange and grey),  
(42) cited above, in which it held that displaying the 
colours on the products in question in an unsystematic 
way may mean that there will be a variety of different 
formats, which will not enable consumers to take in and 
commit to memory a particular combination on which 
they could draw to make a repeat purchase directly and 
with certainty. 
49.     That assessment can be generalised. I think that a 
familiarisation process can succeed in conferring dis-
tinctive character on one or more colours only if they 
are used in relation to the same product or service un-
der identical or sufficiently similar conditions. In the 
same way, that process can succeed for goods or ser-
vices belonging to different categories only if the 
conditions under which the colours appear in relation to 
all the goods and services concerned have enough 
common features to enable consumers to attribute the 
same origin to all those goods and services. In other 
words, I do not think that familiarising consumers with 
an undertaking’s two ‘house’ colours gives grounds for 
presuming that those same consumers could recognise 
that undertaking’s goods or services regardless of the 
arrangements in which those colours will be used sub-
sequently in relation to those goods or services.  
50.     In the light of those considerations, I therefore 
take the view that two colours per se should not be re-
garded as being capable of having distinctive character 
for the purposes of Article 2 of the directive. Their ca-
pability of satisfying the second condition, relating to 
graphic representation, seems even more questionable. 
2.     Graphic representation 
51.     It is clear from the case-law that the graphic rep-
resentation required by Article 2 of the directive must 
enable the sign to be represented visually, particularly 
by means of images, lines or characters, so that it can 
be precisely identified, and that the representation in 
question must be clear, precise, self-contained, easily 
accessible, intelligible, durable and objective.  (43)  
52.     It is also clear from the case-law referred to 
above that that requirement meets inter alia the follow-
ing two objectives. The first is to enable the competent 
authorities to carry out the prior examination of regis-
tration applications and the publication and 
maintenance of an appropriate and precise register of 
trade marks. The second objective, which is largely de-
pendent on the satisfactory attainment of the first, is to 
make it possible for economic operators to be able to 
acquaint themselves with registrations or applications 
for registration made by their current or potential com-
petitors and thus to receive relevant information about 
the rights of third parties.  (44) In that respect, the sys-
tem of trade mark law contributes to legal certainty.  
(45)  
53.     Contrary to what the Court held in Libertel, I do 
not think that the designation of a colour by an interna-
tionally recognised identification code and, a fortiori, 
such a designation of two colours could enable the ob-
jectives specified above to be attained. The attainment 
of those objectives implies that the competent authori-
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ties and the other economic operators must be able to 
determine whether a trade mark consisting of two col-
ours per se is identical or poses a likelihood of 
confusion with another sign designating identical or 
similar goods or services. 
54.     Thus, under Article 4 of the directive, the compe-
tent authorities must refuse to register a sign if it is 
identical with an earlier mark and if the goods or ser-
vices covered by that sign and that mark are also 
identical. The same article also provides that those au-
thorities must refuse registration if, because of its 
identity with, or similarity to, the earlier trade mark and 
the identity or similarity of the goods and services con-
cerned, there exists a likelihood of confusion on the 
part of the public. 
55.     Similarly, Article 5 of the directive provides that 
the proprietor of a trade mark is to be entitled to pre-
vent all third parties, in the course of trade and not 
having his consent, firstly, from using any sign which 
is identical with a trade mark in relation to goods or 
services which are identical with those for which the 
trade mark is registered. Secondly, he may also prevent 
the use of any sign where, because of its identity with, 
or similarity to, the trade mark and the identity or simi-
larity of the goods or services in question, there exists a 
likelihood of confusion on the part of the public. 
56.     However, assessing ‘identity’ and ‘likelihood of 
confusion’ necessarily implies precise knowledge of 
the sign and the trade mark in question as they may be 
perceived by the relevant section of the public. That 
analysis follows from the Court’s case-law relating to 
the criteria on the basis of which those concepts must 
be assessed, to the effect that those criteria must be 
identical under Articles 4 and 5 of the directive.  (46)  
57.     Thus, in LTJ Diffusion, the Court stated that the 
definition of ‘identity’ implies that the two elements 
compared should be the same in all respects.  (47) It 
inferred from that that there is identity between the sign 
and the trade mark where the former reproduces, with-
out any modification or addition, all the elements 
constituting the latter.  (48) However, it added that the 
perception of identity between the sign and the trade 
mark must be assessed globally with respect to an aver-
age consumer who is deemed to be reasonably well 
informed, reasonably observant and circumspect, and 
that the sign must be viewed as a whole.  (49)  
58.     Similarly, according to the case-law, the likeli-
hood of confusion on the part of the public must be 
appreciated globally, taking into account all factors 
relevant to the circumstances of the case.  (50) That 
global appreciation must take into account inter alia the 
visual, aural or conceptual similarity of the marks in 
question and be based on the overall impression created 
by them, bearing in mind, in particular, their distinctive 
and dominant components.  (51) Finally, that apprecia-
tion must be made in the light of the perception of the 
mark in the mind of the average consumer of the goods 
and services concerned.  (52)  
59.     It follows that the graphic representation of the 
trade mark must enable the competent authorities and 
the other economic operators to compare the overall 

impressions created by the sign and the trade mark in 
question, bearing in mind their distinctive and domi-
nant elements. Clearly, the competent authorities would 
have the greatest difficulty in making such a compari-
son where the trade mark consists of two colours per 
se. In reality, such a trade mark may assume very dif-
ferent forms. It is undeniable that, depending on the 
arrangement in which the colours appear and, in par-
ticular, the proportion of each colour in relation to the 
other, the overall impression created by the trade mark, 
as well as its distinctive and dominant elements, may 
be very different. 
60.     Consequently, faced with an application to regis-
ter two colours per se, the competent authorities would 
find it very difficult to assess, on the basis of the crite-
ria laid down in the case-law cited above, whether that 
trade mark could be deemed identical or pose a likeli-
hood of confusion with a trade mark already registered 
for identical or similar goods or services and made up 
of those colours or of one of them, or of similar shades. 
Similarly, if a mark consisting of two colours per se 
were registered, the competent authorities could not 
determine whether, pursuant to those criteria, the appli-
cation to register a sign made up of one of the two 
colours in question, or of similar shades, should fail on 
one of the grounds for refusal referred to in Article 4 of 
the directive. It should be recalled that, in Libertel, the 
Court pointed out that the scheme of the directive, 
which is founded on review prior to registration, not on 
a posteriori review, implies that the examination of the 
application for registration should not merely be a 
minimal check but, on the contrary, must be stringent 
and comprehensive in nature, in order to prevent trade 
marks from being improperly registered.  (53)  
61.     For the same reasons, an economic operator, 
faced with a trade mark consisting of two colours per 
se, would be unable to determine with certainty what 
his rights were in relation to those colours and similar 
shades in respect of goods or services identical or simi-
lar to those for which that trade mark was registered. 
Consequently, he might consider, like the Netherlands 
Government,  (54) that he was entitled to use those col-
ours in a figurative sign because a trade mark made up 
of two colours per se is so general and unspecific that 
there is no similarity or likelihood of confusion be-
tween it and that sign. On the other hand, he might 
think, like the United Kingdom,  (55) that the proprie-
tor of a trade mark consisting of two colours per se is 
protected against use in the course of trade of identical 
or similar colours, irrespective of the form in which 
those colours are used. Such uncertainty demonstrates 
that the requirement of legal certainty, which consti-
tutes one of the objectives underlying the condition that 
a sign must be capable of being represented graphi-
cally, would not be observed.  
62.     The designation of two colours per se by an in-
ternationally recognised identification code cannot 
therefore be considered a graphic representation for the 
purposes of Article 2 of the directive. 
3.     Existence of a sign 
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63.     It was in Libertel that the Court first made the 
existence of a sign a separate condition for capability of 
constituting a trade mark for the purposes of Article 2 
of the directive. However, it did not give a definition of 
‘sign’. In the ordinary sense of the term, a sign is a 
thing perceived which demonstrates the existence or 
truth of another thing, to which it is linked. A sign is 
therefore something which is perceived and which can 
be identified as such. 
64.     That is also the interpretation of ‘sign’ which the 
Court seems to have adopted in Libertel when it states 
that a colour per se cannot be presumed to constitute a 
sign, because normally a colour is a simple property of 
things. A colour may therefore constitute a sign only in 
a certain context.  (56)  
65.     However, the Court went on to state that a colour 
per se is capable, in relation to a product or service, of 
constituting a sign.  (57) That conclusion is not consis-
tent with the foregoing. If, as I also believe, a colour 
can constitute a sign only in a certain context, that is no 
longer a colour per se, that is to say, a colour as an ab-
stract entity, because the latter is never encountered in 
reality. The sign is the colour used within that particu-
lar context, that is to say, as it covers a product or the 
packaging of a product or as it appears within a well-
defined shape or outline. It is that very particular con-
text which enables a colour to become a sign. As that 
ability to become a sign depends on that context, a col-
our per se may serve to form various signs for the 
purpose of designating certain goods or services.  
66.     The same analysis is dictated, a fortiori, with re-
gard to an application to register two colours per se. 
Two colours may serve to form a large, or even unlim-
ited, number of signs in relation to goods or services. 
As I have stated previously, that is indeed the aim pur-
sued by the applicant seeking such a trade mark, who 
intends thereby to reserve to himself the right to use the 
colours in question as he sees fit to designate his goods 
or services. It follows that, in such a case, the applicant 
is not depositing a sign for registration, but the ele-
ments from which he will subsequently be able to 
create all the signs he wishes.  
67.     As the Bundespatentgericht rightly maintains, the 
scheme of the directive places on the applicant an obli-
gation to be precise with regard to the sign which he 
will use or has actually been using, that obligation be-
ing the consideration for the exclusive rights which 
registration of that sign will confer on him. For those 
reasons, I am of the opinion that two colours per se do 
not constitute a sign within the meaning of Article 2 of 
the directive. 
68.     Finally, I think that the addition of colours per se 
to the list of signs of which a trade mark may consist, 
which is set out in Article 2 of the directive, is not in 
keeping with the objectives of the directive. 
B – The objectives of the directive 
69.     The purpose of the directive, as stated in the first, 
seventh, ninth and tenth recitals in the preamble, is to 
make the acquisition of a right in a trade mark and the 
protection of the rights which the trade mark confers on 
its proprietor subject to identical conditions in all the 

Member States. It is also established that that harmoni-
sation is intended to eliminate the disparities in the 
trade mark laws of the Member States, which may im-
pede the free movement of goods and freedom to 
provide services. The directive thus seeks to encourage 
free competition in the common market. 
70.     The attainment of those objectives therefore im-
plies that the registration of a trade mark and the 
protection which that registration confers on its pro-
prietor should be subject to identical conditions in all 
the Member States. In that regard, as we have seen 
above, the Court has specified the criteria on the basis 
of which ‘identity’ and ‘likelihood of confusion’ must 
be assessed, both under Article 4, which concerns the 
grounds for refusing registration, and under Article 5, 
which specifies the rights conferred by a trade mark.  
71.     However, as I have also pointed out, the national 
authorities would have the greatest difficulty in apply-
ing those criteria to a trade mark consisting of two 
colours per se, in view of the fact that those colours do 
not represent the sign used or to be used in reality by 
the applicant in order to designate his goods or ser-
vices, but represent a large, or even unlimited, number 
of potential signs. They might therefore consider, like 
the Netherlands Government, that a trade mark consist-
ing of two colours per se is so abstract that it does not 
pose a likelihood of confusion with figurative marks 
which use the same colours or similar shades in a 
well�defined configuration. Thus they might take the 
view, for example, that a trade mark consisting of the 
colours blue and yellow per se was not identical and 
did not pose a likelihood of confusion with a sign con-
sisting of a yellow circle in the centre of a blue square, 
since such a sign was distinguished from the trade mark 
in question by virtue of its very specific shapes, namely 
a circle in a square. The existence of figurative marks 
made up of the colours in question would therefore not 
preclude an application to register those colours per se 
as a trade mark. Moreover, the proprietor of such a 
trade mark could not oppose the use of the same col-
ours or similar shades by his competitors in very 
specific figurative marks. The registration of trade 
marks consisting of two colours per se would therefore 
be granted all the more readily since such marks would 
be regarded as ‘weak’ marks. 
72.     On the other hand, the competent authorities of 
other Member States might consider that the registra-
tion of colours per se as trade marks is such to confer 
on their proprietors exclusive rights in those colours 
and similar shades, irrespective of the form or ar-
rangement in which those colours may appear in 
relation to the goods or services concerned. In those 
circumstances, the earlier registration of figurative 
marks made up of one or both of the two colours in 
question could be regarded as an obstacle to an applica-
tion to register those colours per se or similar shades as 
a trade mark. Similarly, the registration of such a trade 
mark could enable its proprietor to oppose any use, in 
any form whatsoever, in the course of trade of those 
colours in relation to the goods or services referred to 
in the application for registration.  
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73.     Accepting that two colours per se may be regis-
tered as a trade mark could therefore give rise to major 
differences between the competent national authorities 
as to the conditions under which such trade marks can 
be registered and protected. Those differences would 
also be such as to jeopardise free competition on a 
given market. An economic operator designating his 
goods or services with a figurative trade mark made up 
of one or more colours could be prevented from offer-
ing his goods or services for sale under the same trade 
mark in another Member State, in which the registra-
tion of colours per se as trade marks is construed as 
conferring exclusive rights in any use of those colours 
in relation to goods or services identical or similar to 
those covered by the registration. In any event, the un-
certainty as to the rights which the registration of 
colours per se as trade marks confers on their proprie-
tors in a given State could on its own dissuade that 
operator from offering his goods or services for sale in 
that State so as not to run the risk of being sued. 
74.     Moreover, the virtual impossibility of applying 
the criteria identified by the case�law for the purpose 
of assessing ‘identity’ and ‘likelihood of confusion’ 
with regard to a sign consisting of two colours per se is 
also liable to result in very different applications by the 
competent national authorities of the criteria identified 
in Libertel. In particular, taking into account the re-
quirement of availability could give rise to very 
different applications depending on whether or not the 
national authorities considered that the registration of 
two colours per se as a trade mark prevented other eco-
nomic operators from using those same colours or 
similar shades in any form whatsoever. 
75.     Finally, contrary to the Commission and Heidel-
berger Bauchemie, I do not think that the legal 
uncertainties which would arise from registering col-
ours per se as trade marks could be resolved by the 
case-law in a manner fully consistent with the scheme 
and objectives of the directive. We have seen that the 
question of how to assess ‘identity’ and ‘likelihood of 
confusion’ with a trade mark made up of two colours 
per se may give rise to two different views of the extent 
of the rights conferred by such a trade mark: it may ei-
ther be regarded as a ‘weak’ trade mark or as a trade 
mark which confers exclusive rights in any use of the 
colours in question and similar shades in relation to 
goods identical or similar to those referred to in the ap-
plication for registration. 
76.     In my view, either of those alternative ap-
proaches would be questionable in the light of the 
scheme and objectives of the directive.  
77.     With regard to the view that trade marks made up 
of two colours per se would be ‘weak’ trade marks, it is 
not consistent with the intention of the legislature 
which did not want to encourage the development of 
such trade marks in the directive. On the contrary, it 
wished to limit the number of trade marks registered 
and to confer on those trade marks the same high level 
of protection in all the Member States.  (58) Moreover, 
that view would deprive the registration of that type of 

trade mark of much of its advantage for economic op-
erators. 
78.     With regard to the opposite view, that registra-
tion of two colours per se as a trade mark would confer 
on the proprietor exclusive rights in those colours, irre-
spective of the arrangement in which those colours 
might appear in relation to the goods and services con-
cerned, it has the effect of conferring on the trade mark 
proprietor more extensive protection than the sign 
which he has been or will be using in reality. That con-
sequence is contrary to the system of trade mark law. It 
is a paradox of that system that it confers on one eco-
nomic operator in particular exclusive rights of 
unlimited duration in signs serving to market goods and 
services for the purpose of encouraging competition on 
a given market. The case-law has very logically in-
ferred from that paradox that such exclusive rights may 
be granted only to the extent that the signs in question 
actually fulfil their function as an indication of origin. 
(59)  
79.     Moreover, registration of two colours per se as a 
trade mark would undermine the effectiveness of the 
provisions of Articles 10 and 12 of the directive with 
regard to the obligations of the proprietor of such a 
trade mark. We know that, pursuant to Articles 10 and 
12 of the directive, the proprietor of a trade mark must 
put it to genuine use, failing which it will be revoked. 
Under Article 10(2), genuine use of a trade mark means 
its use in a form differing in elements which do not al-
ter its distinctive character in the form in which it was 
registered. It follows that the implementation of those 
provisions necessarily implies that the registration of 
two colours as a trade mark should be allowed only if 
the colours are in a particular arrangement. If the trade 
mark consists of the colours per se, any use of those 
colours to designate the goods or services concerned 
could then suffice to constitute genuine use of the trade 
mark and thus preserve exclusive rights in those col-
ours for an unlimited period. 
80.     In the light of all those considerations, I take the 
view that the registration of two colours per se as a 
trade mark should not be assessed restrictively on a 
case-by-case basis under Article 3 of the directive, but 
should be excluded in principle under Article 2. That is 
why I propose that the Court should reverse the posi-
tion adopted in the Libertel judgment and reply to the 
Bundespatentgericht that colours or combinations of 
colours which are the subject of an application for reg-
istration as a trade mark, are claimed in the abstract and 
without delineation and in shades named in words by 
reference to a colour sample and specified according to 
a recognised colour classification system do not satisfy 
the conditions laid down in Article 2 of the directive. 
VI –  Conclusion 
81.     In the light of the foregoing considerations, I 
propose that the Court should answer the questions re-
ferred by the Bundespatentgericht as follows: 
Colours or combinations of colours which are the sub-
ject of an application for registration as a trade mark, 
are claimed in the abstract and without delineation and 
in shades named in words by reference to a colour 
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sample and specified according to a recognised colour 
classification system do not satisfy the conditions laid 
down in Article 2 of First Council Directive 
89/104/EEC of 21 December 1988 to approximate the 
laws of the Member States relating to trade marks, 
since they do not constitute a sign capable of being rep-
resented graphically and of distinguishing the goods 
and services of one undertaking from those of other 
undertakings. 
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