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FREE MOVEMENT OF

ADVERTISING -
GOODS

National cosmetic advertisement legislation not pre-
cluded

e Community law does not preclude application of
national legislation which prohibits the importation
and marketing of a cosmetic product whose name
incorporates the term ‘lifting‘ in cases where the av-
erage consumer, reasonably well informed and
reasonably observant and circumspect, is misled by
that name, believing it to imply that the product
possesses characteristics which it does not have.

It should be borne in mind that when it has fallen to the
Court, in the context of the interpretation of Di-rective
84/450, to weigh the risk of misleading consumers
against the requirements of the free move-ment of
goods, it has held that, in order to determine whether a
particular description, trade mark or promo-tional de-
scription or statement is misleading, it is necessary to
take into account the presumed expecta-tions of an av-
erage consumer who is reasonably well informed and
reasonably observant and circumspect (see, in particu-
lar, Case C-210/96 Gut Springenheide and Tusky
[1998] ECR 1-4657, paragraph 31).

That test, based on the principle of proportionality, also
applies in the context of the marketing of cosmetic
products where, as in the case in the main proceedings,
a mistake as to the product's characteristics cannot pose
any risk to public health.

In order to apply that test to the present case, sev-eral
considerations must be borne in mind. In particular, it
must be determined whether social, cul-tural or linguis-
tic factors may justify the term 'lifting‘, used in
connection with a firming cream, meaning something
different to the German consumer as op-posed to con-
sumers in other Member States, or whether the
instructions for the use of the product are in them-
selves sufficient to make it quite clear that its effects
are short-lived, thus neutralising any conclusion to the
contrary that might be derived from the word 'lifting“.
Although, at first sight, the average consumer - rea-
sonably well informed and reasonably observant and
circumspect - ought not to expect a cream whose name
incorporates the term 'lifting* to produce enduring ef-
fects, it nevertheless remains for the national court to

determine, in the light of all the relevant factors,
whether that is the position in this case.

e Community law _does not preclude the national
court, should it experience particular_difficulty in
deciding whether or not the name at issue is_mis-
leading, from commissioning, in accordance with its
national law, a survey of public opinion or an expert
opinion for the purposes of clarification.

In the absence of any provisions of Community law on
this matter, it is for the national court - which may con-
sider it necessary to commission an expert opinion or a
survey of public opinion in order to clarify whether or
not a promotional description or statement is mislead-
ing - to determine, in the light of its own na-tional law,
the percentage of consumers misled by that description
or statement which would appear to it suffi-ciently sig-
nificant to justify prohibiting its use (see Gut
Springenheide and Tusky, cited above, paragraphs 35
and 36).
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European Court of Justice, 13 January 2000

(D.A.O. Edward, J.C. Moitinho de Almeida, C. Gul-
mann, J.-P. Puissochet and P. Jann)

JUDGMENT OF THE COURT (Fifth Chamber)

13 January 2000 (1)

(Free movement of goods - Marketing of a cosmetic
product whose name includes the term 'lifting* - Arti-
cles 30 and 36 of the EC Treaty (now, after
amendment, Articles 28 EC and 30 EC) - Directive
76/768/EEC)

In Case C-220/98,

REFERENCE to the Court under Article 177 of the EC
Treaty (now Article 234 EC) by Landgericht Kéln,
Germany, for a preliminary ruling in the proceedings
pending before that court between

Estée Lauder Cosmetics GmbH & Co. OHG

and

Lancaster Group GmbH,

on the interpretation of Articles 30 and 36 of the EC
Treaty (now, after amendment, Articles 28 EC and 30
EC) and Article 6(3) of Council Directive 76/768/EEC
of 27 July 1976 on the approximation of the laws of the
Member States relating to cosmetic products (OJ 1976
L 262, p. 169), as amended by Council Directive
88/667/EEC of 21 December 1988 (OJ 1988 L 382, p.
46) and Council Directive 93/35/EEC of 14 June 1993
(0J 1993 L 151, p. 32),

THE COURT (Fifth Chamber),

composed of: D.A.O. Edward, President of the Cham-
ber, J.C. Moitinho de Almeida (Rapporteur), C.
Gulmann, J.-P. Puissochet and P. Jann, Judges,
Advocate General: N. Fennelly,

Registrar: H.A. Riihl, Principal Administrator,

after considering the written observations submitted on
behalf of:

- Estée Lauder Cosmetics GmbH & Co. OHG, by K.
Henning Jacobsen, Rechtsanwalt, Berlin,

www.ip-portal.eu

Page 1 of 13


http://www.ippt.eu/files/1998/IPPT19980716_ECJ_Gut_Springenheide.pdf
http://www.ippt.eu/files/1998/IPPT19980716_ECJ_Gut_Springenheide.pdf
http://curia.europa.eu/jurisp/cgi-bin/gettext.pl?lang=en&num=79999886C19980220&doc=T&ouvert=T&seance=ARRET

www.ippt.eu

IPPT20000113, ECJ, Estée Lauder

- Lancaster Group GmbH, by A. Lubberger, Recht-
sanwalt, Frankfurt am Main,

- the German Government, by A. Dittrich, Ministeri-
alrat at the Federal Ministry of Justice, and C.-D.
Quassowski, Ministerialrat at the Federal Ministry of
Economic Affairs, acting as Agents,

- the French Government, by K. Rispal-Bellanger,
Deputy Head of the Legal Directorate of the Ministry
of Foreign Affairs, and R. Loosli-Surrans, Chargé de
Mission in the same directorate, acting as Agents,

- the Finnish Government, by H. Rotkirch, Ambassa-
dor, Head of the Legal Affairs Department at the
Ministry of Foreign Affairs, and T. Pynnd, Legal Ad-
viser at the same Ministry, acting as Agents,

- the Commission of the European Communities, by
M.H. Stevlbak, of the Legal Service, and K. Schreyer,
a national civil servant on secondment to that service,
acting as Agents,

having regard to the Report for the Hearing,

after hearing the oral observations of Estée Lauder
Cosmetics GmbH & Co. OHG, represented by K.
Kleinschmidt, Rechsanwalt, Berlin; Lancaster Group
GmbH, represented by A. Lubberger; the French Gov-
ernment, represented by R. Loosli-Surrans; and the
Commission, represented by K. Schreyer, at the hearing
on 17 June 1999,

after hearing the Opinion of the Advocate General at
the sitting on 16 September 1999,

gives the following

Judgment

1. By order of 24 March 1998, received at the Court on
15 June 1998, the Landgericht KdIn (Regional Court,
Cologne) referred to the Court for a preliminary ruling
under Article 177 of the EC Treaty (now Article 234
EC) a question on the interpretation of Articles 30 and
36 of the EC Treaty (now, after amendment, Articles
28 EC and 30 EC) and Article 6(3) of Council Direc-
tive 76/768/EEC of 27 July 1976 on the approximation
of the laws of the Member States relating to cosmetic
products (OJ 1976 L 262, p. 169), as amended by
Council Directive 88/667/EEC of 21 December 1988
(OJ 1988 L 382, p. 46) and Council Directive
93/35/EEC of 14 June 1993 (OJ 1993 L 151, p. 32)
(hereinafter 'Directive 76/768").

2. That question was raised in proceedings brought by
Estée Lauder Cosmetics GmbH & Co. OHG (‘Estée
Lauder) against Lancaster Group GmbH (‘Lancaster*)
concerning the marketing of the cosmetic product
'Monteil Firming Action Lifting Extreme Creme* under
a name which incorporates the term 'lifting“.

The relevant Community legislation

3. Atrticle 6(3) of Directive 76/768 provides:

'‘Member States shall take all measures necessary to en-
sure that, in the labelling, putting up for sale and
advertising of cosmetic products, text, names, trade
marks, pictures and figurative or other signs are not
used to imply that these products have characteristics
which they do not have.

Furthermore, any reference to testing on animals must
state clearly whether the tests carried out involved the
finished product and/or its ingredients.*

4. The purpose of Council Directive 84/450/EEC of 10
September 1984 relating to the approximation of the
laws, regulations and administrative provisions of the
Member States concerning misleading advertising (OJ
1984 L 250, p. 17) is defined in Article 1 thereof as fol-
lows:

"The purpose of this Directive is to protect consumers,
persons carrying on a trade or business or practising a
craft or profession and the interests of the public in
general against misleading advertising and the unfair
consequences thereof.*

5. Article 2(2) of Directive 84/450 defines 'misleading
advertising* as 'any advertising which in any way, in-
cluding its presentation, deceives or is likely to deceive
the persons to whom it is addressed or whom it reaches
and which, by reason of its deceptive nature, is likely to
affect their economic behaviour or which, for those
reasons, injures or is likely to injure a competitor.

6. Article 3 of Directive 84/450 states that in order to
determine whether advertising is misleading, account is
to be taken of all its features, and lists several points to
be taken into consideration in so doing.

7. Under Article 4 of Directive 84/450, 'Member States
shall ensure that adequate and effective means exist for
the control of misleading advertising in the interests of
consumers as well as competitors and the general pub-
lic'. It also specifies the type of legal provisions
necessary, including power for the courts to order the
cessation of misleading advertising.

8. Article 7 of Directive 84/450 states that the Direc-
tive does not preclude Member States from retaining or
adopting provisions with a view to ensuring more ex-
tensive protection for the persons concerned.

The relevant German legislation

9. Under Paragraph 1 of the Gesetz gegen den unlau-
teren Wettbewerb (Law against Unfair Competition;
'the UWG*) of 7 June 1909:

'Injunction proceedings and claims for damages may be
brought against anyone who, in the course of trade and
for the purposes of competition, resorts to improper
practices‘.

10. Under Paragraph 3 of the UWG:

'Injunction proceedings may be brought against anyone
who, in the course of trade and for the purposes of
competition, provides misleading information about, in
particular, the characteristics, origin, method of manu-
facture or price calculation of specific goods or of the
whole offer, or about price lists, the nature or source of
the supply of goods, or about the reason or purpose of
the sale, or about the quantity of stocks held, with a
view to securing an end to the dissemination of the in-
formation in question.*

11. Paragraph 27(1) of the Lebensmittel- und Be-
darfsgegenstandegesetz (Federal Law on Foodstuffs
and Consumer Items) of 15 August 1974 (‘the LmBG*)
provides:

‘It is forbidden to market cosmetic products under a
misleading name or on the basis of information or a
manner of putting up for sale which is misleading, or to
advertise any particular cosmetic product or cosmetic
products in general using misleading descriptions or
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other material. Information is misleading in particular
where:

1. it is implied that a cosmetic product has effects
which it does not, given the current state of scientific
knowledge, or which are not supported by sufficient
scientific evidence;

2. the name, suggested uses, manner of putting up for
sale, description or any other information give the im-
pression that the results are certain to be successful;

3. the name, suggested uses, manner of putting up for
sale, claims made, or other statements are likely to lead
to a false understanding of:

@ the identity, status, aptitude or business
achievements of the manufacturer, the inventor or per-
sons working for them;

(b)  the origin of the cosmetic products, or their
quantity, weight, date of manufacture or packaging,
shelf life or other considerations conditioning purchaser
response.*

The dispute in the main proceedings

12. Lancaster markets a firming cream for the skin -
'‘Monteil Firming Action Lifting Extreme Creme* - the
name of which incorporates the term 'lifting“.

13. In the main proceedings, Estée Lauder argues that
the term 'lifting* is misleading because it gives pur-
chasers the impression that use of the product will
obtain results which, above all in terms of their lasting
effects, are identical or comparable to surgical lifting,
whereas this is not the case so far as the cream in point
is concerned. It seeks an order restraining the defendant
from engaging in the commercial marketing, distribu-
tion and promotion of cosmetic products whose name
incorporates the term 'lifting* (in particular, the cream
in question) on the ground that this is incompatible
with Paragraph 3 of the UWG, Paragraph 27(1) of the
LMBG and Directive 76/768.

14. Whilst admitting that the cream in question does
not have the same long-term effect as surgical lifting,
Lancaster maintains that it nevertheless has a signifi-
cant firming effect. It denies that the expectations
entertained by the public with regard to this cream are
those alleged by Estée Lauder. It submits that, in any
event, the order sought would, if granted, be contrary to
Articles 30 and 36 of the Treaty. Nor is there any justi-
fication for the expenditure that would be entailed by
the adoption of a new name for the product if Lancaster
had to repackage it solely for distribution in Germany,
when no objection to the current name has been raised
in the other Member States. The prohibition sought
would amount to a disproportionate restriction, given
the minor importance of the public interest to be pro-
tected, which consists in preventing consumers from
being mistaken solely as to the duration of the product's
effects.

15. The national court takes the view that use of the
word 'lifting* in the name of the cosmetic product at
issue in the main proceedings would, in accordance
with case-law, be contrary to Paragraph 27(1) of the
LMBG - which prohibits the marketing of cosmetic
products under misleading names and, in particular, the
attribution to products of effects which they do not pos-

sess - if a not inconsiderable number of consumers
(approximately 10% to 15%) is misled.

16. It refers to the 'Lifting creme* judgment of 12 De-
cember 1996 of the Bundesgerichtshof (Federal Court
of Justice), in which it was held that the finding by a
lower court that use of the word 'lifting* is misleading
was 'not incompatible with practical experience*. It
adds that, in the absence of a survey of public opinion,
it does not have sufficient evidence to reach the oppo-
site conclusion.

17. The national court is uncertain whether, in view of
the fact that the notion of ‘consumers‘ developed by the
Court in its case-law in the field of the directives that
are relevant here presupposes a certain measure of
alertness and discrimination on the part of the con-
sumer, the percentage of persons misled must be higher
than the 10% to 15% required by German case-law.

18. The national court goes on to ask whether, if con-
sumers are misled in the present case in the sense
contemplated by Community law, the restriction on the
free movement of goods as a result of the prohibition of
the name at issue is compatible with Article 30 of the
Treaty, since that name is lawfully used in another
Member State and the marketing of the product in the
other Member States is claimed to be lawful for the
purposes of that article.

19. It should be pointed out that in the case referred to
by the national court, the Bundesgerichtshof found that
the error on the part of a not inconsiderable number of
consumers (in expecting the firming effects of the
cream at issue, 'Horphag Lifting Creme*, to last for a
certain length of time, whereas they disappeared within
two to 24 hours of the cream being applied) was such
as to justify a ban on the marketing of the cream under
Paragraph 27(1) of the LMBG since the name of the
cream had been an important factor in the decision to
purchase.

20. In those circumstances, the Landgericht Kdln de-
cided to stay proceedings and to refer the following
question to the Court for a preliminary ruling:

'Are Articles 30 and 36 of the EC Treaty and/or Article
6(3) of Council Directive 76/768/EEC of 27 July 1976
on the approximation of the laws of the Member States
relating to cosmetic products to be interpreted as pre-
cluding the application of national legislation on unfair
competition which allows the importation and distribu-
tion of a cosmetic product lawfully manufactured or
distributed in a Member State of the European Union to
be prohibited on the ground that consumers will be
misled by the word ”lifting” in the name, indicating the
effect of the product, into assuming that it is of lasting
effect, if that product is being distributed with the same
indication of its effect on the packaging lawfully and
without challenge in other countries within the Euro-
pean Union?*

21. It is apparent from the documents in the case in the
main proceedings that the error into which consumers
could be misled in the present case does not consist in
the mistaken belief that the product will bring about
results identical or comparable to the effects of surgery,
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but merely the belief that the results achieved will last
for a certain length of time.

The question

22. By its question, the national court is essentially
asking whether Articles 30 and 36 of the Treaty and
Directive 76/768 preclude national legislation which, as
interpreted in the case-law of the country concerned,
prohibits the importation and marketing of a particular
cosmetic product whose name incorporates the term
'lifting‘, where use of that term may mislead consumers
in that State as to the duration of the product's effects,
when the same product is marketed lawfully and with-
out challenge under the same name in other Member
States.

23. It should be borne in mind that Directive 76/768
provided exhaustively for the harmonisation of national
rules on the packaging and labelling of cosmetic prod-
ucts (Case C-150/88 Parfumerie-Fabrik 4711 v
Provide [1989] ECR 3891, paragraph 28, and Case
C-315/92 Verband Sozialer Wettbewerb v Clinigue
Laboratories and Estée Lauder [1994] ECR 1-317,
paragraph 11).

24, One of the rules defined by Directive 76/768 con-
cerns the obligation, laid down in Article 6(3) thereof,
under which Member States must take all measures
necessary to ensure that, in the labelling, putting up for
sale and advertising of cosmetic products, text, names,
trade marks, pictures and figurative or other signs are
not used to imply that these products have characteris-
tics which they do not have.

25. Accordingly, that provision, which is incorporated
in a directive primarily designed (according to the sec-
ond and third recitals in its preamble) to ensure
freedom of trade in cosmetic products, defines the
measures to be taken in the interests of consumer pro-
tection and fair trading, which rank among the
imperative requirements which the Court has consis-
tently held may justify restrictions on the free
movement of goods within the meaning of Article 30 of
the Treaty. Directive 76/768 also seeks to protect hu-
man health, within the meaning of Article 36 of the
Treaty, in so far as any information which is misleading
as to the characteristics of such products could have an
impact on public health.

26. However, the measures which the Member States
are required to take for the implementation of that pro-
vision must be consistent with the principle of
proportionality (see, in particular, Verband Sozialer
Wettbewerb v_Clinique Laboratories _and Estée
Lauder, cited above, paragraph 16, and Case C-
77/97 Unilever [1999] ECR 1-431, paragraph 27).

27. 1t should be borne in mind that when it has fallen
to the Court, in the context of the interpretation of Di-
rective 84/450, to weigh the risk of misleading
consumers against the requirements of the free move-
ment of goods, it has held that, in order to determine
whether a particular description, trade mark or promo-
tional description or statement is misleading, it is
necessary to take into account the presumed expecta-
tions of an average consumer who is reasonably well
informed and reasonably observant and circumspect

(see, in particular, Case C-210/96 Gut Springenheide
and Tusky [1998] ECR 1-4657, paragraph 31).

28. That test, based on the principle of proportionality,
also applies in the context of the marketing of cosmetic
products where, as in the case in the main proceedings,
a mistake as to the product's characteristics cannot pose
any risk to public health.

29. In order to apply that test to the present case, sev-
eral considerations must be borne in mind. In
particular, it must be determined whether social, cul-
tural or linguistic factors may justify the term 'lifting®,
used in connection with a firming cream, meaning
something different to the German consumer as op-
posed to consumers in other Member States, or whether
the instructions for the use of the product are in them-
selves sufficient to make it quite clear that its effects
are short-lived, thus neutralising any conclusion to the
contrary that might be derived from the word 'lifting“.
30. Although, at first sight, the average consumer -
reasonably well informed and reasonably observant and
circumspect - ought not to expect a cream whose name
incorporates the term 'lifting* to produce enduring ef-
fects, it nevertheless remains for the national court to
determine, in the light of all the relevant factors,
whether that is the position in this case.

31. In the absence of any provisions of Community
law on this matter, it is for the national court - which
may consider it necessary to commission an expert
opinion or a survey of public opinion in order to clarify
whether or not a promotional description or statement
is misleading - to determine, in the light of its own na-
tional law, the percentage of consumers misled by that
description or statement which would appear to it suffi-
ciently significant to justify prohibiting its use (see Gut
Springenheide and Tusky, cited above, paragraphs 35
and 36).

32. The reply to the question put to the Court must
therefore be:

- Atrticles 30 and 36 of the Treaty and Article 6(3) of
Directive 76/768 do not preclude the application of na-
tional legislation which prohibits the importation and
marketing of a cosmetic product whose name incorpo-
rates the term 'lifting* in cases where the average
consumer, reasonably well informed and reasonably
observant and circumspect, is misled by that name, be-
lieving it to imply that the product possesses
characteristics which it does not have.

- ltis for the national court to decide, having regard
to the presumed expectations of the average consumer,
whether the name is misleading.

- Community law does not preclude the national
court, should it experience particular difficulty in de-
ciding whether or not the name at issue is misleading,
from commissioning, in accordance with its national
law, a survey of public opinion or an expert opinion for
the purposes of clarification.

Costs

33. The costs incurred by the German, French and Fin-
nish Governments and by the Commission, which have
submitted observations to the Court, are not recover-
able. Since these proceedings are, for the parties to the
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main proceedings, a step in the proceedings pending
before the national court, the decision on costs is a mat-
ter for that court.

On those grounds,

THE COURT (Fifth Chamber),

in answer to the question referred to it by the
Landgericht KoIn by order of 24 March 1998, hereby
rules:

- Articles 30 and 36 of the Treaty (now, after
amendment, Articles 28 EC and 30 EC) and Article
6(3) of Council Directive 76/768/EEC of 27 July 1976
on the approximation of the laws of the Member States
relating to cosmetic products, as amended by Council
Directive 88/667/EEC of 21 December 1988 and
Council Directive 93/35/EEC of 14 June 1993, do not
preclude the application of national legislation which
prohibits the importation and marketing of a cosmetic
product whose name incorporates the term 'lifting‘ in
cases where the average consumer, reasonably well in-
formed and reasonably observant and circumspect, is
misled by that name, believing it to imply that the
product possesses characteristics which it does not
have.

- ltis for the national court to decide, having regard
to the presumed expectations of the average consumer,
whether the name is misleading.

- Community law does not preclude the national
court, should it experience particular difficulty in de-
ciding whether or not the name at issue ismisleading,
from commissioning, in accordance with its national
law, a survey of public opinion or an expert opinion for
the purposes of clarification.

OPINION OF GENERAL

FENNELLY

ADVOCATE

delivered on 16 September 1999 (1)

Case C-220/98

Estée Lauder Cosmetics GmbH & Co. ORG

%

Lancaster Group GmbH

I - Introduction

1. The parties in the main proceedings giving rise to
the present reference from the Landgericht, KéIn (Re-
gional Court, Cologne, hereinafter 'the national court®)
are the German subsidiaries of competing multinational
cosmetic companies. The subject-matter of the dispute
is the facial firming cream 'Monteil Firming Action
Lifting Extreme Creme* (hereinafter 'the cream®),
which is manufactured in Monaco and distributed
throughout Europe by companies in the Lancaster
group. (2) The defendant is the German member of that
group and is responsible for organising the distribution
of the cream not only on the German market but
throughout Lancaster's selective distribution system.

2. The plaintiff, the German subsidiary of the Estée
Lauder group, claims that use of the word 'lifting* in
the name of the cream is misleading because it conveys
the impression that it has lasting effects comparable to
those of a face-lift operation. It is common case that the

cream does not produce any lasting effect, although the
defendant claims that it produces a significant firming
effect. The action has been brought, pursuant to Ger-
man law on unfair competition, primarily as a
defensive measure by the plaintiff to protect its market
position, since, as it emerged at the oral hearing, a con-
sumer-protection organisation had succeeded before
another German court, the Kammergericht (Higher Re-
gional Court), Berlin, in obtaining an injunction
prohibiting the use by the plaintiff of the word 'lifting*
in respect of its own facial firming cream. (3)

3. The defendant denies that the cream will arouse the
alleged expectation of permanent effects. It submits
that the order sought would, if granted, hinder the free-
dom of movement of goods guaranteed by Community
law by necessitating additional marketing expenditure
to rename and repackage the product solely for the
German market. It also contends that it would be dis-
proportionate, in view of the minimal danger of any
possible consumer error.

4. The national court has taken the view that, in the
absence of expert evidence, it cannot dismiss 'the pos-
sibility that more than an inconsiderable number of
consumers might be misled*. It cites a Bundesgericht-
shof (Federal Court of Justice) judgment of 12
December, upholding the earlier view taken by the
Kammergericht, Berlin in the successful action taken
against Estée Lauder that the use of the word 'lifting*
could be misleading. (4) However, it is uncertain
whether Community law requires it to depart from the
rule developed in German case-law, whereby the use of
a word may be prohibited if 10% to 15%, at least, of
potential consumers could be misled. In particular, it
wishes to know whether, inthe light of cases like Mars,
such a threshold would constitute too strict a standard
of protection. (5)

5. Accordingly, the following question has been re-
ferred to the Court:

'Are Articles 30 and 36 of the EC Treaty and/or Article
6(3) of Council Directive 76/768/EEC relating to cos-
metic products to be interpreted as precluding the
application of national legislation on unfair competition
which allows the importation and distribution of a cos-
metic product lawfully manufactured or distributed in a
Member State of the European Union to be prohibited
on the ground that consumers will be misled by the
word "lifting” in the name, indicating the effect of the
product, into assuming that it is of lasting effect, if that
product is being distributed with the same indication of
its effect on the packaging lawfully and without chal-
lenge in other countries within the European Union?*

Il - The relevant legal context

6. The German Gesetz gegen den unlauteren Wettbew-
erb (Law Against Unfair Competition) of 7 June 1909
(hereinafter 'the UWG®), because of its potential to af-
fect trade in goods, has given rise to numerous
references to the Court, most notably for present pur-
poses that in Clinique. (6) Paragraph 3 of the UWG
provides:

'Injunction proceedings may be brought against anyone
who, in the course of trade and for the purposes of

www.ip-portal.eu

Page 5 of 13



www.ippt.eu

IPPT20000113, ECJ, Estée Lauder

competition, provides misleading information [on the
features of products] ... with a view to securing an end
to the dissemination of the information in question.*
There is a similar provision in the specific German leg-
islation dealing with consumer products. Thus, under
Paragraph 27(1) of the Lebensmittel-und Be-
darfsgegenstandegesetz (Law on Foodstuffs and
Consumer Items) of 15 August 1974 (‘the LmBG*):

'It is forbidden to sell cosmetic products under a mis-
leading name or on the basis of misleading information
... . Information is misleading in particular: (1) if ef-
fects are attributed to the cosmetic products which ...
are supported by insufficient scientific evidence ... .*
Paragraph 27(3) of the LmBG provides that a name is
misleading 'if words which are apt to confuse ... are
used ... in relation to factors which have a bearing on an
assessment of the products‘.

7. Apart from Articles 30 and 36 of the EC Treaty
(now, after amendment, Articles 28 EC and 30 EC), it
will be necessary to refer not only to Directive
76/768/EEC (7) mentioned by the national court but
also to Directive 84/450/EEC on misleading advertis-
ing. (8)

8. The 1976 Directive prescribes conditions for the
marketing of cosmetic products. The second recital in
the preamble shows that one of the main objectives of
the Directive is to facilitate free trade in cosmetic prod-
ucts. Thus, under Article 7(1), Member States are
required not to "... refuse, prohibit or restrict the market-
ing of any cosmetic products which comply with the
requirements of this Directive and the Annexes
thereto‘. Article 6(3), which results from the amend-
ments effected by Directive 88/667/EEC, is the central
provision in the present case. (9) It provides:

'‘Member States shall take all measures necessary to en-
sure that, in the labelling, putting up for sale and
advertising of cosmetic products, text, names, trade
marks, pictures and figurative or other signs are not
used to imply that these products have characteristics
which they do not have.*

9. Directive 84/450/EEC contains the general Commu-
nity rules regulating misleading advertising. Article
2(2) of that directive defines 'misleading advertising‘ as
‘any advertising which in any way, including its presen-
tation, deceives or is likely to deceive the persons to
whom it is addressed or whom it reaches and which, by
reason of its deceptive nature, is likely to affect their
economic behaviour or which, for those reasons, in-
jures or is likely to injure a competitor*. Article 3
furnishes a list of the features which should be taken
into account for the purposes of determining whether
advertising is misleading, including the characteristics
of the goods or services advertised. Article 7 permits
MemberStates to retain or adopt national provisions
designed to ensure 'more extensive protection for con-
sumers ... .

111 - Observations

10. Written observations have been submitted by the
plaintiff, the defendant, the Federal Republic of Ger-
many, the French Republic, the Republic of Finland
and the Commission, all of whom, with the exception

of Germany and Finland, also submitted oral observa-
tions.

IV - Analysis

11. At the present stage of the main proceedings, the
national court has adopted no definitive position re-
garding the supposedly potentially misleading use of
the word 'lifting*. It seeks guidance regarding the scope
of protection that may, in conformity with Community
law, be provided in national law to consumers of cos-
metic products such as the cream in question. Since it
emerges from the order for reference that the goods at
issue have been imported from Monaco, a third coun-
try, it is appropriate to consider the status in
Community law of goods directly imported from
Monaco.

A - The Monacan question

12. According to Article 227 of the EC Treaty (now,
after amendment, Article 299 EC), the territory of the
Principality of Monaco is not enumerated as one of the
territories to which the Treaty applies. Thus, as the
Commission and France rightly observed at the hear-
ing, it is a third country for Community-law purposes.
It has nevertheless been part of the customs territory of
the Community at least since 1968, when Article 2 of
Council Regulation (EEC) No 1496/68 of 27 Septem-
ber 1968 on the definition of the customs territory of
the Community declared that certain territories, includ-
ing Monaco, 'situated outside the territory of Member
States* but listed in the annex to the regulation, were to
'be considered part of the customs territory of the
Community*. (10) The precise legal consequences of
Monaco's legislative inclusion within the Community's
customs territory are notspelled out in the relevant leg-
islation. (11) However, since no customs duties or
charges having equivalent effect may be applied to
trade between Monaco and the Community, it seems at
first sight to follow that goods originating there and ex-
ported directly to a Member State should be treated as
if they were of Community origin.

13. The most convincing legal basis for this interpreta-
tion lies in the analogy with the notion of goods in 'free
circulation in a Member State‘ enunciated in Articles 9
and 10 of the EC Treaty (now, after amendment, Arti-
cles 23 EC and 24 EC), whose effect is that goods of
third-country origin that have satisfied, in a particular
Member State, the customs formalities for entry onto
the Community's customs territory, and that have been
subject to the appropriate tariff required under the
Community's common external tariff ('CCT*), are
deemed to be in ‘free circulation® in that Member State.
In Donckerwolcke v Procureur de la République, the
Court held that 'products entitled to "free circulation”
are definitely and wholly assimilated to products origi-
nating in Member States*; the result of this assimilation
is that 'the provisions of Article 30 concerning the
elimination of quantitative restrictions and all measures
having equivalent effect [apply] without distinction to
products originating in the Community and to those
which were put into free circulation in any one of the
Member States, irrespective of the actual origin of the
products®. (12) Later in that judgment, the Court added
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the rider that such assimilation could ‘only take full ef-
fect if [the] goods are subject to the same conditions of
importation both with regard to customs and commer-
cial considerations, irrespective of the State in which
they were put in free circulation®. (13) However, it has
not been suggested that any differences in customs or
commercial policy still remain in respect of imports of
cosmetic products into the Community. Indeed, the cur-
rent general rules, which are contained in Council
Regulation (EC) No 3285/94 of 22 December 1994 on
common rules on importsand repealing Regulation
(EC) No 518/94, (14) expressly provide (see Article
1(2) of the Regulation) that third-country imports of the
products to which it applies 'shall be freely imported
into the Community and accordingly, without prejudice
to the safeguard measures which may be taken under
Title V, shall not be subject to any quantitative restric-
tions*. (15)

14. Admittedly, the assimilation to the notion of goods
in free circulation,which applies to goods already im-
ported from a third country, of goods being exported
directly from Monaco, a third country, to Germany im-
plies an extension of that notion. In particular, it
involves applying the prohibition of measures having
equivalent effect to quantitative restrictions as against
Germany where there is no reciprocal arrangement ca-
pable of being invoked in the contrary situation of
direct exports from Germany to Monaco. That the lack
of any international agreement with Monaco (16) can
occasionally give rise to problems was acknowledged
by the agent representing France at the hearing. (17)
This may be contrasted with the situation now prevail-
ing in respect of the Republic of San Marino. Like
Monaco, it had been considered from 1968 to be part of
the Community's customs territory, but its trade rela-
tions with the Community have, since 1992, been
governed by a special international agreement. (18)
Notwithstanding the lack of a complete system govern-
ing trade relations between Monaco and the
Community, | believe that the very fact that Monaco is
part of the customs territory of the Community justifies
treatment of goods originating in Monaco as benefiting
from the rules on free movement. To my mind, reliance
on the fact that Monaco is within the Communityfor
customs purposes provides a more convincing basis for
that extension than that suggested by the defendant at
the hearing, viz. that the fact that the goods in the pre-
sent case (presumably in common with most Monacan
exports) pass physically through France en route from
Monaco to Germany suffices to render Community law
applicable. That would lead to anomalously different
treatment of goods exported by sea from Monaco to,
for example, Spain and Italy. It is clear from Article 10
of the Treaty and Donckerwolcke that third-country
goods must physically be imported into and legally sat-
isfy the relevant CCT formalities, including payment of
the appropriate tariff, in a Member State before they
may be regarded as being in free circulation. Monaco's
legal status, as part of the Community's customs terri-
tory, renders these requirements superfluous.
Consequently, | am satisfied that the legal significance

of the Community legislature's decision to accord
Community customs territory status to Monaco is that,
whenever Monacan goods are exported to a Member
State, they should thereafter be equated, for all trade
purposes, with goods in free circulation.

15. It follows that the fact that the products in question
in the main proceedings are imported directly from
Monaco to Germany does not affect the analysis of
whether the injunction which the national court is
minded to grant would be compatible with Community
law.

B - The substantive issue

16. Not surprisingly, the written and oral submissions
made to the Court in the present case do not disclose
any substantial disagreement regarding the principles to
be applied in formulating an answer to the question
posed by the national court. The principal legal issues
have been settled by relatively recent case-law. The
real issue in the case is the extent to which consumer
protection, provided under German rules, in particular a
rule tending to presume that the possible confusion of
some 10% to 15% of consumers suffices to justify a
restriction on the sale of a product, may be applied de-
spite its adverse effect on trade between Member States
and when product rules in the relevant field have been
harmonised at Community level. Only Finland sug-
gests, with some support from France at the hearing,
that, notwithstanding the 1976 Directive, Member
States may maintain their own stricter rules on con-
sumer protection.

17. To begin with, it is not contested that the grant of
an injunction by the national court restricting the sale
of the cream merely because the word 'lifting* is used
in its name would constitute a measure having equiva-
lent effect to a quantitative restriction on imports
prohibited, in principle, by Article 30 of the Treaty, as
well as a restriction on trade in cosmetic products con-
trary toArticle 7(1) of the 1976 Directive. (19) The
cream is sold widely under similar conditions in other
Member States so that compliance with special German
rules would, as in the Clinique case, entail for the ex-
porter additional labelling and advertising costs for that
market alone. (20) Consequently, it is necessary only to
consider the extent to which such a restriction is none
the less permissible.

18. It is equally well established in the case-law of the
Court, in particular in Clinique, that the 1976 Directive
‘provided exhaustively for the harmonisation of na-
tional rules on the packaging and labelling of cosmetic
products‘. (21) It 'defines the measures to be taken in
the interests of consumer protection and fairness of
commercial transactions, which are included among the
imperative requirements specified in the case-law of
the Court in the context of the application of Article 30
of the Treaty*. (22) In other words, this particular im-
perative requirement is adopted by the 1976 Directive
and the rules to pursue it are therein exhaustively de-
fined.

19. Member States are prevented, by Article 7(1) of
the 1976 Directive, from prohibiting or restricting the
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marketing of cosmetic products which comply with the
terms prescribed in that Directive. In the present case, it
is common case that the cream is packaged and labelled
in accordance with those terms. The question that arises
is whether Germany may, in pursuit of the objective of
Article 6(3), none the less restrict its marketing in that
Member State.

20. The debate in the present case, thus, centres around
the obligation imposed on Member States by Article
6(3) to ensure that products are not labelled or mar-
keted so as 'to imply that [they] have characteristics
which they do not have‘. The 1976 Directive leaves to
the Member States the choice of measures to give ef-
fect to this obligation. This is not surprising since it
would be impossible to lay down in advance compre-
hensive criteria which may be applied in all cases to
determine whether product claims are erroneous. None
the less, the 1976 Directive must be interpreted as pro-
viding exhaustively for the rules to be applied to
protect consumers from selling or marketing practices
which make or even imply false claims about cosmetic
products. In other words, the relevant standard is laid
down at Community level and must simply be applied
on a case-by-case basis by theMember States. Conse-
quently, the latter are precluded from legislating in the
matter and are confined to acting within the confines of
the harmonised rules. (23)

21. The 1976 Directive may, therefore, be contrasted
with Directive 84/450/EEC, which provides only for
partial harmonisation of national rules governing mis-
leading advertising through the establishment of
minimum objective criteria for determining whether
particular advertising is misleading. (24) I cannot there-
fore agree with the contention, advanced by Finland
and supported by France at the hearing, that Article
6(3) of the 1976 Directive should be interpreted in the
light of Directive 84/450/EEC. Member States, al-
though left with the primary responsibility for
controlling the use of misleading labelling claims, are
required to apply the standard prescribed in Article
6(3), i.e. to prohibit false or misleading claims regard-
ing the characteristics possessed by a cosmetic product.
Finland's view, based on an analogy with Article 7 of
Directive 84/450/EEC, that Member States may apply
higher standards of consumer protection is thus mis-
conceived. Each Member State must apply the same
Community-law standard.

22. The 1976 Directive must also, as the Court pointed
out in Clinique, 'like all secondary legislation, be inter-
preted in the light of the provisions of the Treaty on
free movement of goods*. (25) It is settled law that the
prohibition of quantitative restrictions and of all meas-
ures having equivalent effect applies not only to
national measures but also to measures adopted by the
Community institutions. (26) Article 6(3) is contained
in a directive designed, by means of harmonisation, to
further the free movement of cosmetic products. It is,
consequently, to be considered as pursuing the dual ob-
jectives of free trade and consumer protection. In
giving effect to any national rules implementing those
objectives, where they are in conflict, national courts

are naturally called upon to strike a balance between
them. The function of this Court, in responding to a
question such as that posed by the national court in this
case, is, as Germany and France rightly submit, to pro-
vide clear and useful interpretative criteria to assist the
latter in that task.

23. In the light of these preliminary remarks, | shall
endeavour to outline the considerations which should
guide the Court in addressing the question referred
bythe national court. That question, it will be recalled,
notes, firstly, that the cream is 'lawfully manufactured
and distributed in a Member State [Germany] of the
European Union ... [and is also marketed] with the
same indication of its effect on the packaging lawfully
and without challenge in other countries of the Euro-
pean Union‘ and, secondly, that German law on unfair
competition may provide that its sale and distribution
be prohibited 'on the ground that consumers will be
misled by the word ”lifting” in the name, indicating the
effect of the product, into assuming that it is of lasting
effect ... This antithesis highlights the essential prob-
lem raised by the case, which, in my view, is to adopt
the appropriate standard for protection of consumers
against being misled or confused by false claims.
Whereas German law permits the prohibition of mar-
keting where a product may mislead 10% to 15% of
consumers, the national court observes, referring to
Mars, that Community law treats consumers as being
both sufficiently alert and sensible and, thus, as not
needing protection from claims that might only deceive
so few consumers. The plaintiff, in its written observa-
tions, describes vividly the sharply divergent views
expressed in German legal literature regarding the ap-
propriate level of protection. At one extreme is the
view that the right to equality of economic opportunity
suggests that Articles 30 and 36 of the Treaty should
not be interpreted with the mature and critical con-
sumer in mind, as that would discriminate against
consumers with limited intellectual capacity! (27) At
the other end of the spectrum is the view that Commu-
nity law imposes the standard of the well-informed
consumer and that German unfair-competition law
should abandon 'the attempt, which is as stupid as it is
pointless, to seek to protect practically the last “simple-
ton” ("Trottel”) from the danger of being misled by
advertising‘. (28)

24. The appropriate standard of consumer protection
must, in my view, start from the proposition enunciated
in the constant case-law of the Court that the free
movement of goods between the Member States is a
fundamental principle of Community law. (29) Reli-
ance either on one of the grounds of derogation set out
in Article 36 of the Treaty or on a mandatory require-
ment must be considered as an exception to that
principle. The scope of such exceptions must not be
‘extended any further than is necessary for the protec-
tion of the interests which it is intended to secure and
the measures taken ... must not create obstacles to im-
ports which are disproportionate to those objects*. (30)
As the Court has specifically acknowledged, citing
Clinique and Mars, measures of protection against 'the
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risk of misleading consumers cannot override the re-
quirements of the free movement of goods and so
justify barriers to trade, unless that risk is sufficient-
lyserious ... (31) The obligation to 'observe the
principle of proportionality* applies equally to 'the
measures which Member States are required to take for
the implementation® of Article 6(3) of the 1976 Direc-
tive. (32) Thus, the Community interest in protecting
consumers, which the directive recognises, may be al-
lowed to impinge on the free movement of cosmetic
products only to the extent that is clearly necessary to
serve that interest.

25. Community law, in its approach to the protection
of consumers, has preferred to emphasise the desirabil-
ity of disseminating information, whether by
advertising, labelling or otherwise, as the best means of
promoting free trade in openly competitive markets.
The presumption is that consumers will inform them-
selves about the quality and price of products and will
make intelligent choices. As long ago as the 'Cassis de
Dijon* case the Court offered informative labelling as a
better alternative than a ban on sale. (33) This reliance
on the availability and utility of information is particu-
larly well illustrated by the 'Beer Purity Law* case in
which Germany sought to defend, inter alia on con-
sumer-protection grounds, the German-law requirement
that only products manufactured from malted barley,
hops, yeast and water could be marketed as 'beer® in
Germany. (34) The Court, although agreeing with the
legitimacy of seeking to enable consumers 'who attrib-
ute specific qualities to beer manufactured from
particular raw materials to make their choice in the
light of that consideration®, felt that this objective could
be achieved by a system of consumer-information re-
quirements which would permit 'the consumer to make
his choice in full knowledge of the facts ...‘; breweries
could, thus, be obliged to indicate on their labels the
raw materials used, while, as regards beers sold on
draught, they could be required to ensure that 'the reg-
uisite information ... appear on the casks or the beer
taps‘. (35) A few years later, the Court held in Pall, re-
jecting the possibility of error by German consumers
regarding the place of registration of a trade mark in
respect of imported products bearing the symbol '(R)*
as a justification for allowing such use to be prohibited
pursuant to the UWG, that 'even assuming that con-
sumers, or some of them, might be misled on that point,
such a risk cannot justify so considerable an obstacle to
the free movement of goods, since consumers are more
interested in the qualities of a product than the place of
registration of the trade mark*. (36) The Court has thus
emphasised that '‘Community policy ...establishes a
close link between protecting the consumer and provid-
ing the consumer with information‘. (37)

26. In my view, however, it is the emergence in the
Court's more recent case-law of a model of a hypotheti-
cal average consumer for cases of alleged confusion
that is likely to be of the greatest utility both to national
courts and to the Court, in the latter case to obviate the
need to decide such cases on an individual basis. It ap-
pears to have been Germany that first laid emphasis on

the significance of the inference which 'the average
well-informed consumer® (38) might draw regarding
whether a product would have prophylactic or thera-
peutic properties in successfully defending the view of
German authorities, whose validity was challenged in
that case by the Commission, that eye lotions could be
regarded as medicinal products and, thus, subject to an
authorisation procedure prior to marketing. (39) In
1994 in Meyhui the Court upheld a Community-law
requirement imposed, pursuant to a 1969 directive, (40)
on manufacturers of glass falling within certain catego-
ries (‘crystal glass‘ and ‘crystalline’) to use only
descriptions of such glass that appear in the language or
languages of the Member State in which the product is
marketed, since "... the difference in the quality of the
glass used is not easily discernible to the average con-
sumer for whom the purchase of crystal glass products
is not a frequent occurrence‘, who must therefore 'be
given the clearest information possible so that he does
not confuse a product [in the above categories] with a
product in the higher categories and consequently ...
pay too much*. (41)

27. This identification of the level of protection re-
quired by the average consumer crystallised in the 1995
Mars judgment. Mars concerned a complaint thatthe
application of a '+10%* marking whose dimensions ex-
ceeded ten per cent of the surface of the wrapper on
ice-cream bars infringed Paragraph 3 of the UWG by
misleading consumers into believing that either the
volume or the weight of the product had been increased
by an amount greater than ten per cent. The Court
adopted, for the first time, the notion of the 'reasonably
circumspect consumer‘ who might 'be deemed to know
that there [was] not necessarily a link between the size
of the publicity markings relating to an increase in the
product's quantity and the size of that increase‘. (42)

28. That approach has since been firmly established, in
particular by two recent cases. Gut Springenheide (43)
concerned a complaint brought before a German court
relating to allegedly misleading information contained
in both a trade mark used on and a notice supplied in-
side the packaging of eggs contrary, in that case, to
Community legislation. (44) The national court ex-
pressly asked whether the proper test was 'the informed
average consumer or the casual consumer*. The Court's
judgment is of general application: it drew particular
attention to the existence of similar consumer-
protection provisions in other Community legislation
and referred to a number of its earlier decisions, includ-
ing GB-INNO-BM, Pall, Clinique and Mars. It
continued by enunciating (paragraphs 31 to 32) the fol-
lowing test:

'In those cases, in order to determine whether the de-
scription, trade mark or promotional description or
statement in question was liable to mislead the pur-
chaser, the Court took into account the presumed
expectations of an average consumer who is reasonably
well informed and reasonably observant and circum-
spect, without ordering an expert's report or
commissioning a consumer research poll.

www.ip-portal.eu

Page 9 of 13



www.ippt.eu

IPPT20000113, ECJ, Estée Lauder

So national courts ought, in general, to be able to as-
sess, on the same conditions, any misleading
description or statement designed to promote sales.*
Although couched as a test which the Court had itself
already applied, it is clear that it was principally in-
tended to be the test applied by national courts. This
emerges clearly, to my mind, from Sektkellerei Kessler.
(45) That case concerned an allegation of confusion
arising from the brand name of a German sparkling
wine. The Court stressed (paragraph 33) the need to
establish, 'having regard to the opinions or habits of the
consumers concerned, that there is a real risk of their
economic behaviour being affected* and later (para-
graph 36) reiterated the Gut Springenheide test:

... it is for the national court to assess in the light of the
circumstances whether, bearing in mind the consumers
to whom it is addressed, a brand name or its component
parts are liable to be confused with all or part of the de-
scription of certain wines. In that respect, it is also
apparent from the Court's case-law that the national
court must take into account the presumed expectations
of an average consumer who is reasonably well in-
formed and reasonably observant and circumspect ... .
29. Thus it is clear that the test to be applied to any
case of restriction on the sale or marketing of a product
on the ground of protecting the consumer from mis-
leading labelling or other accompanying information is
whether its presence on the market would, in some ma-
terial respect, be likely to mislead the hypothetical
consumer so defined. To my mind, the obligation of
national courts scrupulously to apply this test is particu-
larly important in cases where the source for the
consumer-protection objective lies in a directive, such
as the 1976 Directive, which occupies the field in so far
as the marketing of cosmetic products is concerned.
The test should enable the national court to assess the
facts of each case against this standard on the basis of
its own judgment of how such a consumer would be
affected. The standard involved, being based on a cu-
mulation of four factors, is clearly a high one. Having
regard to all the relevant surrounding circumstances of
the case, and especially the selling arrangements em-
ployed by the vendor, the national court must be
satisfied that the average consumer, who is reasonably
well informed and observant about the product in ques-
tion and who exercises reasonable circumspection
when using his critical faculties to assess the claims
made by or in respect of it, would be confused. The ap-
proach is thus not statistical. Market surveys may, in
certain cases, be of assistance, although it must be re-
membered that they are subject to the frailties inherent
in the formulation of survey questionnaires and often
subject to diverging interpretation as to their signifi-
cance. (46) Accordingly, they do not absolve the
national court from the need to exercise its own faculty
of judgment based on the standard of the average con-
sumer as defined in Community law. In conclusion, the
important point is that a single Community-law test is
now available and it would, therefore, be inappropriate
for a national court to base its final decision as to con-

fusion onstatistical evidence regarding the probable
effect on 10% to 15% of potential consumers.

30. In order further to assist the national court in the
instant case, it may be helpful if I refer briefly to some
of the factors which it should take into account in
reaching a judgment as to whether the average con-
sumer of the cream in question would be confused by
the evocation of a face-lift, or more generally cosmetic
surgery, inherent in the use of the word 'lifting* in its
name. In the first place, it is clear from the considerable
similarities between the facts and issues raised by the
Clinigue case and those involved in this case that the
national court should take into account the fact that the
cream is clearly marketed and sold as a cosmetic prod-
uct, is sold exclusively in perfumeries and cosmetic
departments of large stores and has been marketed in
other Member States without apparently misleading
consumers. (47) In addition, Community law recog-
nises, as the Court confirmed particularly in Graffione,
that peculiar social, cultural or linguistic features in a
Member State may justify a different view being taken
as to the effect of a particular claim on consumers in
that Member State. (48) The national court may need
therefore to consider whether, from a linguistic per-
spective, the use of the English word 'lifting* rather
than a German word with the same or a similar conno-
tation is apt to mislead German consumers. It should,
however, also take into account the fact that the use of
the word does not appear to have given rise to cause for
concern in other Member States, even those where
German is the national or a widely spoken language. As
for social or cultural factors, the national court has not
averted in its order for reference to any peculiarities
liable to render German consumers more susceptible to
being misled by the word 'lifting* than consumers in
other Member States, but it is for it to assess whether
any such factors actually exist and, if so, whether they
influence the inferences drawn by German consumers
on seeing the word. The national court may also wish
to consider whether the very fact that the cream is spe-
cifically intended to be used on a regular, if not daily,
basis, thus necessitating ongoing expenditure by con-
sumers desirous of obtaining the desired firming
effects, in itself sufficiently emphasises the ephemeral
and transient nature of those effects as to dispel any
contrary inference that might be drawn from the word
'lifting“. In other words, as the Court has acknowledged
particularly in respect of alleged confusion between
trade marks, thenational court should, in determining
whether the Community standard for confusion is met,
adopt a 'global appreciation® of the risk. (49)

31. I would recommend that the Court, in addition to
specifying the test that is to be applied by the national
court, provide guidance, along the lines suggested in
the previous paragraph, regarding the factors which the
latter may wish to consider in applying that test so that
the national court has all the relevant material to enable
it to determine whether granting the injunction in this
case would be compatible with Community law. How-
ever, in doing so, it should, as Advocate General
Gulmann advised in Clinique, not 'link its interpretation
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of Article 30 too closely to the particular facts of the
case‘. (50) | also agree with his view that 'under the
system of the Treaty, [the] task‘ of ensuring uniform
application of general provisions such as those found in
the 1976 Directive 'devolves on the national courts®.
(51) Thus, notwithstanding the earlier willingness of
the Court occasionally, 'where the evidence and infor-
mation before it seemed sufficient and the solution
clear’, to 'settle [...] the issue itself rather than leaving
the final decision for the national court‘, 1 am con-
vinced that such departures from the normal division of
competence between national courts and the Court of
Justice in preliminary-reference cases are inappropriate
and, in the light of the development at Community-law
level of a test that enables the proper degree of protec-
tion of consumers to be determined by national courts,
unnecessary. (52) In cases such as that in the main pro-
ceedings, the Court should henceforth confine itself to
interpreting Community law and providing guidelines
for its application by the national court. The ultimate
application of Community law and, thus, final decision
in respect of alleged misleading or confusing product
claims should be made by the national court.

32. In conclusion, therefore, | am satisfied the national
court should not grant the injunction sought by the
plaintiff in the main proceedings, unless it is satisfied
that an average German consumer of the cream in ques-
tion, who is reasonably well informed, observant and
circumspect, would, having regard to all of the circum-
stances in which it is sold, be confused, by use in its
name or description of the word 'lifting*, into attribut-
ing to that cream a characteristic which it does not
have.

V - Conclusion

33. In the light of the foregoing, | recommend that the
question referred by the Landgericht, KéIn be answered
as follows:

Articles 30 and 36 of the EC Treaty (now, after
amendment, Articles 28 EC and 30 EC), read in con-
junction with Council Directive 76/768/EEC of 27 July
1976 on the approximation of the laws of the Member
States relating to cosmetic products and in particular its
Articles 6(3) and 7(1), preclude the prohibition, pursu-
ant to a Member State's national legislation on unfair
competition law, of the importation and distribution of
a cosmetic product that is marketed without restriction
in other Member States and that satisfies the labelling
requirements of Council Directive 76/768/EEC, unless,
in that Member State, an average consumer of the
product in question, who is reasonably well informed,
observant and circumspect, would, having regard to all
of the circumstances in which the product is sold, be
confused by a claim made in its name or description
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	 Community law does not preclude application of national legislation which prohibits the importation and marketing of a cosmetic product whose name incorporates the term 'lifting‘ in cases where the average consumer, reasonably well informed and reasonably observant and circumspect, is misled by that name, believing it to imply that the product possesses characteristics which it does not have.
	It should be borne in mind that when it has fallen to the Court, in the context of the interpretation of Di-rective 84/450, to weigh the risk of misleading consumers against the requirements of the free move-ment of goods, it has held that, in order to determine whether a particular description, trade mark or promo-tional description or statement is misleading, it is necessary to take into account the presumed expecta-tions of an average consumer who is reasonably well informed and reasonably observant and circumspect (see, in particular, Case C-210/96 Gut Springenheide and Tusky [1998] ECR I-4657, paragraph 31). 
	That test, based on the principle of proportionality, also applies in the context of the marketing of cosmetic products where, as in the case in the main proceedings, a mistake as to the product's characteristics cannot pose any risk to public health. 
	In order to apply that test to the present case, sev-eral considerations must be borne in mind. In particular, it must be determined whether social, cul-tural or linguistic factors may justify the term 'lifting‘, used in connection with a firming cream, meaning something different to the German consumer as op-posed to consumers in other Member States, or whether the instructions for the use of the product are in them-selves sufficient to make it quite clear that its effects are short-lived, thus neutralising any conclusion to the contrary that might be derived from the word 'lifting‘. 
	Although, at first sight, the average consumer - reasonably well informed and reasonably observant and circumspect - ought not to expect a cream whose name incorporates the term 'lifting‘ to produce enduring ef-fects, it nevertheless remains for the national court to determine, in the light of all the relevant factors, whether that is the position in this case. 

	 Community law does not preclude the national court, should it experience particular difficulty in deciding whether or not the name at issue is misleading, from commissioning, in accordance with its national law, a survey of public opinion or an expert opinion for the purposes of clarification.
	In the absence of any provisions of Community law on this matter, it is for the national court - which may consider it necessary to commission an expert opinion or a survey of public opinion in order to clarify whether or not a promotional description or statement is misleading - to determine, in the light of its own na-tional law, the percentage of consumers misled by that description or statement which would appear to it suffi-ciently significant to justify prohibiting its use (see Gut Springenheide and Tusky, cited above, paragraphs 35 and 36).


