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Court of Justice EU, 28 October 1999, ARD v PRO
Sieben

BROADCASTING

Gross principle to calculate 45 minute period for
advertising interruptions

e Article 11(3) of Council Directive 89/552/EEC of
3 October 1989 on the coordination of certain provi-
sions laid down by law, regulation or administrative
action in Member States concerning the pursuit of
television broadcasting activities, as amended by
Directive 97/36/EC of the European Parliament and
of the Council of 30 June 1997, is to be construed as
prescribing the gross principle, so that, in order to
calculate the 45-minute period for the purpose of
determining the number of advertising interrup-
tions allowed in the broadcasting of audiovisual
works such as feature films and films made for tele-
vision, the duration of the advertisements must be
included in that period.

Member States authorised to prescribe the net prin-
ciple for advertisements for broadcasting organiza-
tion within their jurisdiction

e Article 11(3), in conjunction with Article 3(1), of
Directive 89/552, as amended, authorises Member
States to prescribe, for television broadcasters un-
der _their jurisdiction, the net principle for adver-
tisements which may be inserted during pro-
grammes, and thus to provide that, in order to cal-
culate that period, the duration of the advertise-
ments must be excluded, on condition, however, that
those rules are compatible with other relevant pro-
visions of Community law. Article 5 of the EC Trea-
ty (now Article 10 EC), Articles 6 and 30 of the EC
Treaty (now, after amendment, Articles 12 EC and
28 EC), Article 85 of the EC Treaty (now Article 81
EC) and the general principle of equal treatment do
not apply to national rules which prescribe the ap-
plication of the net principle for television broad-
casters under their jurisdiction. Article 59 of the EC
Treaty (now, after amendment, Article 49 EC) does
not preclude a Member State from prescribing, un-
der Article 3(1) of Directive 89/552, the application
of the net principle.

Source: curia.europa.eu

Court of Justice EU, 28 October 1999
(Schintgen, Kapteyn, Ragnemal)

JUDGMENT OF THE COURT (Sixth Chamber)

28 October 1999 *

In Case C-6/98,

REFERENCE to the Court under Article 177 of the EC
Treaty (now Article 234 EC) by the Oberlandesgericht
Stuttgart, Germany, for a preliminary ruling in the pro-
ceedings pending before that court between
Arbeitsgemeinschaft  Deutscher  Rundfunkanstalten
(ARD)

and

PRO Sieben Media AG,

supported by

SAT 1 Satellitenfernsehen GmbH,

Kabel 1, K 1 Fernsehen GmbH,

on the interpretation of Article 11(3) of Council Di-
rective 89/552/EEC of 3 October 1989 on the coordina-
tion of certain provisions laid down by law, regulation
or administrative action in Member States concerning
the pursuit of television broadcasting activities (OJ
1989 L 298, p. 23), as amended by Directive 97/36/EC
of the European Parliament and of the Council of 30
June 1997 (0J 1997 L 202, p. 60),

THE COURT (Sixth Chamber),

composed of: R. Schintgen, President of the Second
Chamber, acting as President of the Sixth Chamber,
PJ.G. Kapteyn (Rapporteur) and H. Ragnemalm, Judg-
es,

Advocate General: F.G. Jacobs,

Registrar: H. von Holstein, Deputy Registrar,

after considering the written observations submitted on
behalf of:

— Arbeitsgemeinschaft Deutscher Rundfunkanstalten
(ARD), by W. KeBler, Rechtsanwalt, Stuttgart,

— PRO Sieben Media AG, by H.-J. Rabe, of the Brus-
sels Bar,

— Kabel 1, K 1 Fernsehen GmbH, by T Jestaedt, of the
Brussels Bar,

— the Luxembourg Government, by N. Schmit, Direc-
tor of International Economic Relations and Coopera-
tion at the Ministry of Foreign Affairs, acting as Agent,
— the Netherlands Government, by J.G. Lammers,
Deputy Legal Adviser in the Ministry of Foreign Af-
fairs, acting as Agent,

— the Portuguese Government, by L. Fernandes, Di-
rector of the Legal Service of the Directorate General
for the European Communities in the Ministry of For-
eign Affairs, and P. Borges, a lawyer in the Directorate-
General for the European Communities in that Minis-
try, acting as Agents,

— the Swedish Government, by E. Brattgard, Depar-
tementsrad in the Ministry of Foreign Affairs, acting as
Agent,

— the United Kingdom Government, by D. Cooper, of
the Treasury Solicitor's Department, acting as Agent,
and R. Thompson, Barrister,

— the Commission of the European Communities, by
J. Sack, Legal Adviser, acting as Agent,

having regard to the Report for the Hearing,

after hearing the oral observations of Arbeitsgemein-
schaft Deutscher Rundfunkanstalten (ARD), represent-
ed by W. KeBler; PRO Sieben Media AG, represented
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by H.-J. Rabe; Kabel 1, K 1 Fernsehen GmbH, repre-
sented by T Jestaedt; the French Government, repre-
sented by A. Maitrepierre, Chargé de Mission in the
Legal Affairs Directorate of the Ministry of Foreign
Affairs, acting as Agent; the Italian Government, repre-
sented by E Quadri, Avvocato dello Stato; the United
Kingdom Government, represented by J. Eadie, Barris-
ter; and the Commission, represented by J. Sack, at the
hearing on 22 April 1999, after hearing the Opinion of
the Advocate General at the sitting on 24 June 1999,
gives the following

Judgment

1 By order of 17 December 1997, received at the Court
on 12 January 1998, the Oberlandesgericht Stuttgart
(Higher Regional Court, Stuttgart) referred for a pre-
liminary ruling under Article 177 of the EC Treaty
(now Article 234 EC) two questions on the interpreta-
tion of Article 11(3) of Council Directive 89/552/EEC
of 3 October 1989 on the coordination of certain provi-
sions laid down by law, regulation or administrative
action in Member States concerning the pursuit of tele-
vision broadcasting activities (OJ 1989 L 298, p. 23), as
amended by Directive 97/36/EC of the European Par-
liament and of the Council of 30 June 1997 (OJ 1997 L
202, p. 60).

2 Those questions have arisen in legal proceedings be-
tween Arbeitsgemeinschaft Deutscher Rundfunkanstal-
ten (hereinafter 'ARD") and PRO Sieben Media AG
(hereinafter 'PRO Sieben'), supported by SAT 1 Satel-
litenfernsehen GmbH and Kabel 1, K 1 Fernsehen
GmbH (hereinafter 'SAT 1 and Kabel 1.

3 ARD consists of 11 public-law broadcasting organi-
sations of the German Lander which are jointly respon-
sible for the television programming of ARD. PRO
Sieben is a private television broadcasting company, as
are SAT 1 and Kabel 1.

Legal framework

Directive 89/552, as amended by Directive 97/36

4 Article 3(1) of Directive 89/552 provides as follows:
‘Member States shall remain free to require television
broadcasters under their jurisdiction to comply with
more detailed or stricter rules in the areas covered by
this Directive.'

5 Under Article 11(1) of Directive 89/552, advertise-
ments must as a rule be inserted between programmes;
however, they may also be inserted during programmes
in such a way 'that the integrity and value of the pro-
gramme, taking into account natural breaks in and the
duration and nature of the programme, and the rights
of the rights holders are not prejudiced.’

6 Article 11(2) of the Directive provides that, in pro-
grammes consisting of autonomous parts, such as the
televised retransmission of sporting events, advertise-
ments may be inserted only between the parts or in the
intervals.

7 Article 11(3) of the Directive provides as follows:
"The transmission of audiovisual works such as feature
films and films made for television (excluding series,
serials, light entertainment programmes and documen-
taries), provided their scheduled duration is more than
45 minutes, may be interrupted once for each period of

45 minutes. A further interruption shall be allowed if
their scheduled duration is at least 20 minutes longer
than two or more complete periods of 45 minutes.'

8 Article 20 of Directive 89/552 provides:

‘Without prejudice to Article 3, Member States may,
with due regard for Community law, lay down condi-
tions other than those laid down in Article 11(2) to (5)
and Articles 18 and 18a in respect of broadcasts in-
tended solely for the national territory which cannot be
received, directly or indirectly, by the public in one or
more other Member States.'

The European Convention on Television

9 Article 14(3) of the European Convention on Trans-
frontier Television of 5 May 1989 (hereinafter 'the
Convention') is worded as follows in the French and
English versions, which are the authentic texts:

English version

"The transmission of audiovisual works such as feature
films and films made for television (excluding series,
serials, light entertainment programmes and documen-
taries), provided their duration is more than 45
minutes, may be interrupted once for each complete
period of 45 minutes. A further interruption is allowed
if their duration is at least 20 minutes longer than two
or more complete periods of 45 minutes.'

French version

'La transmission d'ceuvres audiovisuelles, telles que les
longs métrages cinématographiques et les films congus
pour la télévision (a I'exclusion des séries, des feuille-
tons, des émissions de divertissement et des documen-
taires), a condition que leur durée soit supérieure a
guarante-cing minutes, peut étre interrompue une fois
par tranche de quarante-cinq minutes. Une autre inter-
ruption est autorisée si leur durée est supérieure d'au
moins vingt minutes a deux ou plusieurs tranches com-
plétes de quarante-cing minutes.'

German law

10 The German Grundgesetz (Basic Law) confers on
the Lé&nder legislative competence in the matter of radio
and television broadcasting. Under the terms of the
Staatsvertrag Uber den Rundfunk im vereinigten
Deutschland (Treaty on Broadcasting in the United
Germany) (hereinafter 'the Rundfunkstaatsvertrag’) of
31 August 1991, public-law broadcasting organisations
may only broadcast a maximum of 20 minutes advertis-
ing in their televised programmes during any working
day. Private television broadcasting companies may
allocate a maximum of 20% of daily broadcasting time
to advertising, including 15% for spot advertisements.
11 Article 26(4) of the Rundfunkstaatsvertrag provides
as follows:

'In derogation from the second sentence of paragraph
(3), works such as feature films and television films,
with the exception of series, serials, light entertainment
programmes and documentaries, where they last for
longer than 45 minutes, may be interrupted once for
each complete period of 45 minutes. A further interrup-
tion is allowed if those programmes last for at least 20
minutes longer than two or more complete periods of
45 minutes.'
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12 This provision was reproduced in Article 44(4) of
the Dritter Staatsvertrag zur Anderung rundfunkrecht-
licher Staatsvertrage (Third Treaty amending the Trea-
ties on Broadcasting Law), which entered into force on
1 January 1997.

13 By letter of 7 April 1992, the German Government
informed the Commission that Directive 89/552 had
been transposed and forwarded to it the 1991 Rund-
funkstaatsvertrag.

Facts and questions submitted for a preliminary
ruling

14 According to the case-file, the matter at issue in the
main proceedings is the calculation of the number of
advertising interruptions authorised under Article 26(4)
of the Rundfunkstaatsvertrag in feature films broadcast
by private broadcasting companies. Two interpretations
are put forward, commonly called 'the gross principle'
and 'the net principle'.

15 According to the gross principle, which is supported
by PRO Sieben, SAT 1 and Kabel 1, the duration of
advertisements must be included in the period of time
in relation to which the permissible number of interrup-
tions is calculated. According to the net principle,
which is supported by ARD, only the duration of the
films themselves is to be included. It is common
ground that in certain circumstances application of the
gross principle will permit a greater number of inter-
ruptions than would be allowed under the net principle.
16 By judgment of 10 October 1996, the Landesgericht
Stuttgart (Regional Court, Stuttgart) ordered PRO
Sieben to desist from interrupting by advertisements
the broadcasting of audiovisual works such as feature
films and television films whose duration, excluding
interpolated advertising time (the net principle), does
not exceed 45 minutes or interrupting by advertise-
ments, more often than once per complete period of 45
minutes, longer television works, calculated according
to the net principle. A further interruption, the
Landesgericht ruled, would be permissible if the pro-
gramme, calculated according to the net principle, last-
ed at least 20 minutes longer than two or more com-
plete periods of 45 minutes.

17 On appeal against that decision to the Oberland-
esgericht, PRO Sieben argued that, even though the net
principle had to be applied under German legislation,
this was contrary to Directive 89/552 and to primary
Community law.

18 While it agreed with the interpretation of national
law given by the Landesgericht Stuttgart, the Oberland-
esgericht Stuttgart none the less considered that the
resolution of the dispute depended on the interpretation
of Directive 89/552.

19 In those circumstances, the Oberlandesgericht
Stuttgart decided to stay proceedings and to refer the
following questions to the Court for a preliminary rul-
ing:

‘(1) Does Article 11(3) of Directive 97/36/EC of the
European Parliament and of the Council of 30 June
1997 amending Council Directive 89/552/EEC ("the
Television Amending Directive") or the identical Arti-
cle 11(3) of Council Directive 89/552/EEC of 3 Octo-

ber 1989 on the coordination of certain provisions laid
down by law, regulation or administrative action in
Member States concerning the pursuit of television
broadcasting activities ("the Television Directive™)
prescribe the gross principle or the net principle?

(2) On the assumption that Article 44(4) of the Dritter
Staatsvertrag zur Anderung  rundfunkrechtlicher
Staatsvertrage (Third Treaty amending Treaties on
Broadcasting Law, Annex B 33, p. 437 of the case-file)
prescribes the net principle, is that then compatible
with Article 11(3) in conjunction with Article 3(1) of
the Television Directive or with primary Community
law (Articles 5, 6, 30 et seq., 59 et seq. and 85 et seq. of
the EC Treaty and the general principle of equality)?'
The first question

20 By its first question, the national court is asking es-
sentially whether Article 11(3) of Directive 89/552, as
amended by Directive 97/36, prescribes the gross prin-
ciple or the net principle.

21 In the view of ARD and the French, Netherlands
and Portuguese Governments, Article 11(3) of Di-
rective 89/552, as amended, refers to the net principle.
On the other hand, PRO Sieben, supported by SAT 1
and Kabel 1 and by the Italian, Luxembourg and United
Kingdom Governments and by the Commission take
the view that this provision refers to the gross principle.
22 In support of their respective interpretations, the
parties to the main proceedings, the Governments
which have submitted observations to the Court, and
the Commission have relied on arguments based on the
wording of Article 11(3) of Directive 89/552 in its
German, English and French versions, on Article 14(3)
of the Convention, on the scheme and purpose of Di-
rective 89/552, and on the history of that directive and
of Directive 97/36.

23 First of all, as the Advocate General points out in
points 18 to 25 of his Opinion, the arguments based on
the wording of Article 11(3) of Directive 89/552, as
amended, do not provide any clear indication as to
whether that provision prescribes the gross principle or
the net principle.

24 With regard, next, to Article 14(3) of the Conven-
tion, the wording of which is identical to that of Article
11(3) of Directive 89/552, as amended, except that the
first provision refers to 'duration’, whereas the second
provision refers to 'scheduled duration’, it is sufficient
for the Court to observe, as the Advocate General ob-
serves in point 29 of his Opinion, that this difference
may be open to contradictory interpretations.

25 For the reasons mentioned in points 31 to 36 of the
Advocate General's Opinion, neither the declaration by
the Council and the Commission contained in the
minutes of the Council of 3 October 1989 nor the pro-
posal by the European Parliament of 14 February 1996
concerning Directive 97/36 allow any conclusive ar-
guments to be drawn in answer to the question whether
Article 11(3) of Directive 89/552, as amended, pre-
scribes the gross principle or the net principle.

26 The conclusion must therefore be that the wording
of Article 11(3) of Directive 89/552, as amended, is
ambiguous.
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27 The Court has held that, when the text of a Commu-
nity provision contains, in its different language ver-
sions, considered in the light of the history of the provi-
sion and the preparatory documents, on which the par-
ties have based their arguments in their observations
submitted to the Court, too many contradictory and
ambiguous elements to provide the answer, it is neces-
sary, in order to interpret that provision, to consider its
context and the objective of the rules in question (Case
11/76 Netherlands v Commission [1979] ECR 245,
paragraph 6).

28 As the Court found in Case C-412/93 Leclerc-Siplec
v TF1 Publicité and M6 Publicité [1995] ECR 1-179,
paragraph 28, and in Joined Cases C-34/95, C-35/95
and C-36/95 KO v De Agostini and TV-Shop [1997]
ECR 1-3843, paragraph 3, the main purpose of Di-
rective 89/552, which was adopted on the basis of Arti-
cle 57(2) (now, after amendment, Article 47(2) EC) and
Acrticle 66 (now Article 55 EC) of the EEC Treaty, is to
ensure freedom to provide television broadcasting ser-
vices.

29 A provision which imposes a restriction, in the mat-
ter of the provision of services, on an activity involving
the exercise of a fundamental freedom such as the free-
dom to provide television broadcasting services must
express that restriction in clear terms.

30 It follows that, when a provision of Directive 89/552
imposes a restriction on broadcasting and on the distri-
bution of television broadcasting services, and the
Community legislature has not drafted that provision in
clear and unequivocal terms, it must be given a restric-
tive interpretation.

31 Since Article 11(3) of Directive 89/552, as amend-
ed, imposes a restriction as regards the possibility of
interrupting the transmission of audiovisual works by
advertising, that restriction must be interpreted in the
strictest possible sense.

32 It is common ground that the gross principle allows
a greater number of interruptions for advertising than
the net principle.

33 The answer to be given to the first question must
therefore be that Article 11(3) of Directive 89/552, as
amended by Directive 97/36, is to be construed as pre-
scribing the gross principle, so that, in order to calcu-
late the 45-minute period for the purpose of determin-
ing the number of advertising interruptions allowed in
the broadcasting of audiovisual works such as feature
films and films made for television, the duration of the
advertisements must be included in that period.

The second question

The first part of the second question

34 By the first part of its second question, the national
court is asking essentially whether Article 11(3), in
conjunction with Article 3(1), of Directive 89/552, as |
- 7633 JUDGMENT OF 28. 10. 1999 — CASE C-6/98
amended by Directive 97/36, authorises Member States
to prescribe the net principle.

35 PRO Sieben argues that it follows from both the
purpose and scheme of Directive 89/552 that Article
3(1) thereof must be interpreted restrictively. It submits
in particular that the right which Member States have

under that provision to set more detailed or stricter
rules cannot relate to Article 11 of Directive 89/552.

36 It states in this regard that, so far as concerns televi-
sion advertising which, under Article 11(1), may be
inserted during programmes on the conditions set out in
Article 11(2) to (5), Member States cannot impose
conditions other than those mentioned in Article 20 of
Directive 89/552, as amended. However, according to
PRO Sieben, the derogation provided for by the latter
provision cannot justify application of the net principle
in view of the fact that Article 20 concerns only broad-
casts solely intended for the national territory which
cannot be received, directly or indirectly, in one or
more other Member States.

37 The Court observes first of all that it is clear from
the wording of Article 20 of Directive 89/552 that it
applies 'without prejudice to Article 3' of that directive.
38 Next, the Court observes that the interpretation ad-
vocated by PRO Sieben would render Article 3(1) nu-
gatory as a general provision in an essential area cov-
ered by Directive 89/552, as amended.

39 Neither the recitals in its preamble nor the objective
of Directive 89/552 suggest that Article 20 must be
construed as depriving Member States of the right
which Article 3(1) of that directive allows them.

40 The 27th recital in the preamble to Directive 89/552
refers in general terms, and without limiting it to the
circumstances defined in Article 20, to the right which
Member States have to set more detailed or stricter
rules than the minimum rules and standards to which
advertising is subject under that directive.

41 In contrast, the right which Member States have
under Article 20 of Directive 89/552 is referred to in
the 28th recital in its preamble, where reference is
made to the right which Member States have to lay
down different conditions for the insertion of advertis-
ing and different limits for the volume of advertising in
order to facilitate those particular broadcasts, on condi-
tion that those broadcasts are intended solely for the
national territory and may not be received, directly or
indirectly, in one or more other Member States.

42 Finally, the attainment of the objective of Directive
89/552, which is to ensure freedom to provide televi-
sion broadcasting services in accordance with the min-
imum rules which it lays down, is not affected in any
way if Member States impose stricter rules on advertis-
ing.

43 The answer must therefore be that Article 11(3), in
conjunction with Article 3(1), of Directive 89/552, as
amended, authorises Member States to prescribe, for
television broadcasters under their jurisdiction, the net
principle for advertisements which may be inserted
during programmes, and thus to provide that, in order
to calculate that period, the duration of the advertise-
ments must be excluded, on condition, however, that
those rules are compatible with other relevant provi-
sions of Community law.

The second part of the second question

44 By the second part of its second question, the na-
tional court asks whether Article 5 of the EC Treaty
(now Article 10 EC), Articles 6, 30, 59 of the EC Trea-
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ty (now, after amendment, Articles 12 EC, 28 EC and
49 EC), Article 85 of the EC Treaty (now Article 81
EC) and the general principle of equality preclude a
Member State from prescribing, under Article 3(1) of
Directive 89/552, application of the net principle.
Avrticle 30 of the Treaty

45 The Court has already held that legislation which
prohibits televised advertising within a certain sector
concerns selling arrangements since it prohibits a par-
ticular form of promotion of a particular method of
marketing products (Leclerc-Siplec, cited above, para-
graph 22).

46 Since the restriction on advertising in question in the
main proceedings is of a similar, but less extensive,
kind, it also concerns selling arrangements.

47 In paragraph 16 of its judgment in Joined Cases C-
267/91 and C-268/91 Keck and Mithouard [1993] ECR
1-6097, the Court held that national provisions restrict-
ing or prohibiting certain selling arrangements are not
caught by Article 30 of the Treaty so long as they apply
to all relevant traders operating within the national ter-
ritory and so long as they affect in the same manner, in
law and in fact, the marketing of domestic products and
of those from other Member States.

48 Those two conditions are clearly satisfied by rules
on television advertising such as those at issue in the
main proceedings.

Article 59 of the Treaty

49 As regards the compatibility with Article 59 of the
Treaty of national rules imposing the net principle,
which a Member State may prescribe by exercising its
right under Article 3(1) of Directive 89/552, as amend-
ed, it must be observed that, since such rules limit the
possibility for television broadcasters established in the
State of transmission to broadcast advertisements for
the benefit of advertisers established in other Member
States, they involve a restriction on the freedom to pro-
vide services.

50 It must, however, be pointed out that the protection
of consumers against abuses of advertising or, as an
aim of cultural policy, the maintenance of a certain lev-
el of programme quality constitute overriding reasons
relating to the general interest which may justify re-
strictions on freedom to provide services (see, in par-
ticular, Case C-288/89 Collectieve Antennevoorziening
Gouda and Others v Commissariaat voor de Media
[1991] ECR 1-4007, paragraph 27).

51 As regards the proportionality of the restriction at
issue, it is settled case-law that requirements imposed
on the providers of services must be appropriate to en-
sure achievement of the intended aim and must not go
beyond what is necessary in order to achieve that aim
(see, in particular, Collectieve Antennevoorziening
Gouda, cited above, paragraph 15, and Case C-3 84/93
Alpine Investments v Minister van Financién [1995]
ECR 1-1141, paragraph 45).

52 There is nothing in the case-file to warrant the con-
clusion that those conditions are not satisfied in the
case before the national court. Articles 5, 6 and 85 of
the Treaty and the principle of equal treatment

53 As the Advocate General observes in paragraphs 83
to 85 of his Opinion, Articles 5, 6 and 85 of the Treaty,
as well as the principle of equal treatment, are not rele-
vant to the situation described by the national court.

54 1t follows from all of the foregoing that Articles 5,
6, 30 and 85 of the Treaty and the general principle of
equal treatment do not apply to national rules which
prescribe the application of the net principle for televi-
sion broadcasters under their jurisdiction. Article 59 of
the Treaty does not preclude a Member State from pre-
scribing, under Article 3(1) of Directive 89/552, the
application of the net principle.

Costs

55 The costs incurred by the French, Italian, Luxem-
bourg, Netherlands, Portuguese, Swedish and United
Kingdom Governments and by the Commission, which
have submitted observations to the Court, are not re-
coverable. Since these proceedings are, for the parties
to the main proceedings, a step in the proceedings
pending before the national court, the decision on costs
is a matter for that court.

On those grounds,

THE COURT (Sixth Chamber),

in answer to the questions referred to it by the Ober-
landesgericht Stuttgart by order of 17 December 1997,
hereby rules:

1. Article 11(3) of Council Directive 89/552/EEC of 3
October 1989 on the coordination of certain provisions
laid down by law, regulation or administrative action in
Member States concerning the pursuit of television
broadcasting activities, as amended by Directive
97/36/EC of the European Parliament and of the Coun-
cil of 30 June 1997, is to be construed as prescribing
the gross principle, so that, in order to calculate the 45-
minute period for the purpose of determining the num-
ber of advertising interruptions allowed in the broad-
casting of audiovisual works such as feature films and
films made for television, the duration of the adver-
tisements must be included in that period.

2. Article 11(3), in conjunction with Article 3(1), of
Directive 89/552, as amended, authorises Member
States to prescribe, for television broadcasters under
their jurisdiction, the net principle for advertisements
which may be inserted during programmes, and thus to
provide that, in order to calculate that period, the dura-
tion of the advertisements must be excluded, on condi-
tion, however, that those rules are compatible with oth-
er relevant provisions of Community law.

Article 5 of the EC Treaty (now Article 10 EC), Arti-
cles 6 and 30 of the EC Treaty (now, after amendment,
Articles 12 EC and 28 EC), Article 85 of the EC Treaty
(now Atrticle 81 EC) and the general principle of equal
treatment do not apply to national rules which prescribe
the application of the net principle for television broad-
casters under their jurisdiction.

Article 59 of the EC Treaty (now, after amendment,
Article 49 EC) does not preclude a Member State from
prescribing, under Article 3(1) of Directive 89/552, the
application of the net principle.
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OPINION OF MR JACOBS — CASE C-6/98
OPINION OF ADVOCATE GENERAL

JACOBS

delivered on 24 June 1999 *

1. The dispute in this case concerns the interruption by
advertisements of films shown on television: specifical-
ly, the method by which, under the Television without
frontiers' directive,(1) the permissible number of such
interruptions is to be calculated.

The facts and the main proceedings

2. The applicants are eleven public law broadcasting
institutions of the German Lander grouped together in
the Arbeitsgemeinschaft Deutscher Rundfunkanstalten
(‘the ARD'"). Under the German Basic Law, television
broadcasting falls within the competence of the Lander.
Those institutions are collectively responsible for the
ARD television channel. The defendant, PRO Sieben
Media AG (‘'Pro Sieben’), is a private television broad-
caster.

3. The dispute arises from the wording of Article 11(3)
of the directive, which provides that the permissible
number of interruptions by advertisements of films
shown on television is to be calculated by reference to a
period referred to as the 'programmed duration' (or
‘scheduled duration’).

4. Under the 'gross' principle, which is supported by
Pro Sieben, the duration of the advertisements is to be
included in the duration of time according to which the
permissible number of interruptions is calculated. Un-
der the 'net’ principle, which is supported by the ARD,
the advertisements are not to be included in such time:
that is, the relevant duration relates only to the length
of the film itself. The difference is that, in certain cir-
cumstances, application of the gross principle would
permit a greater number of interruptions than would be
allowed by the net principle.

5. The ARD has raised the issue before the German
courts by taking proceedings against Pro Sieben for
unfair competition. Two other private television broad-
casters, SAT 1 Satellitenfernsehen GmbH and Kabel 1,
K1 Fernsehen GmbH, have intervened in the German
proceedings in support of Pro Sieben. In October 1996
the Landgericht (Regional Court), Stuttgart, interpret-
ing the relevant German legislation on the subject,(2)
ordered Pro Sieben not to interrupt films more fre-
quently than would be permitted by application of the
net principle. On appeal to the Oberlandesgericht
(Higher Regional Court), Stuttgart, Pro Sieben argued
that, even if German legislation prescribed the net prin-
ciple, that legislation was contrary to the directive and
to primary Community law.

6. The Oberlandesgericht, Stuttgart stayed proceedings
in November 1997 and referred the following questions
to this Court for a preliminary ruling:

'(1) Does Atrticle 11(3)(3) of Directive 97/36/ EC of the
European Parliament and of the Council of 30 June
1997 amending Council Directive 89/552/EEC ("the
Television Amending Directive") or the identical Arti-
cle 11(3) of Council Directive 89/552/EEC of 3 Octo-
ber 1989 on the coordination of certain provisions laid
down by law, regulation or administrative action in

Member States concerning the pursuit of television
broadcasting activities (“the Television Directive™) pre-
scribe the gross principle or the net principle ?

(2) On the assumption that Article 44(4) of the Dritter
Staatsvertrag zur Anderung rundfunkrechtlicher Staats-
vertrage (Third Treaty amending Treaties on Broad-
casting Law, Annex B 33, p. 437 of the case-file) pre-
scribes the net principle, is that then compatible with
Article 11(3) in conjunction with Article 3(1) of the
Television Directive or with primary Community law
(Articles 5, 6, 30 et seq., 59 et seq. and 85 et seq. of the
EC Treaty and the general principle of equality)?'
Question 1

7. On the first question, the Member States which have
presented observations to the Court are divided: France,
Netherlands and Portugal advocate the net principle;
Italy, Luxembourg and the United Kingdom advocate
the gross principle, as does the Commission. Sweden
answers only the second question.

The Television Directive

8. The Television Directive was adopted on 3 October
1989 and its provisions were to be implemented by 3
October 1991.(4) It was amended by Directive
97/36/EC of the European Parliament and of the Coun-
cil of 30 June 1997 which was to be implemented by 31
December 1998.(5) Although the litigation in the pre-
sent case commenced before the latter directive was
adopted, the Order of the Oberlandesgericht, Stuttgart,
referring the case to this Court, was not made until De-
cember 1997 and is accordingly phrased in terms of
both directives. The latter directive amended, by Arti-
cle 1(13), Article 11 of the original directive, but did
not alter significantly the wording of Article 11(3)
which is at issue in the present case. Citations from the
directive in this Opinion are, unless otherwise stated,
from the directive as amended.

9. The directive was adopted pursuant to Article 57(2)
of the EC Treaty (now, after amendment, Article 47(2)
EC) and Article 66 (now Article 55). It appears from
the preamble to the directive that it was envisaged as
establishing the legal framework for television broad-
casting in the internal market, the adoption of common
rules for broadcasting being seen as contributing in
particular to the realisation of the freedom to provide
services. The common rules include, as a substantial
part of the directive, common rules on advertising, and
these are contained in Chapter IV of the directive, enti-
tled ‘Television advertising, sponsorship and teleshop-
ping' (Articles 10-20).

10. Advertising should be readily recognisable as such
and should be separate from the programmes (Article
10(1)). It should generally appear between pro-
grammes; it may be inserted during programmes only
on condition that 'the integrity and value of the pro-
gramme, taking into account natural breaks in and the
duration and nature of the programme, and the rights of
the rights holders are not prejudiced' (Article 11(1)). It
is apparent that the directive seeks to achieve in these
provisions a balance between a number of potentially
conflicting interests: those of viewers, of broadcasters,
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of advertisers on whom broadcasting is financially de-
pendent, and of the makers of the programmes.

11. Article 11(2) makes special provision for pro-
grammes which fall naturally into separate parts, such
as the televising of sporting events: here advertising
must take place in the intervals, e.g. at half-time.

12. Article 11(3) provides as follows:

‘The transmission of audiovisual works such as feature
films and films made for television (excluding series,
serials, light entertainment programmes and documen-
taries), provided their scheduled duration is more than
45 minutes, may be interrupted once for each period of
45 minutes. A further interruption shall be allowed if
their scheduled duration is at least 20 minutes longer
than two or more complete periods of 45 minutes.’

13. In general, advertising slots within a programme
must be separated by a period of at least 20 minutes
(Article 11(4)).

14. Article 11(5) provides:

'Advertising and teleshopping shall not be inserted in
any broadcast of a religious service. News and current
affairs programmes, documentaries, religious pro-
grammes, and children's programmes, when their
scheduled duration is less than 30 minutes, shall not be
interrupted by advertising or teleshopping. If their
scheduled duration is 30 minutes or longer, the provi-
sions of the previous paragraphs shall apply.'

15. Articles 12 to 20 contain other provisions on adver-
tising and sponsorship, to certain of which it will be
necessary to refer below.

16. The effect of Article 11(3) will depend on whether
the gross principle or the net principle applies. If for
example a film lasts 40 minutes, on the net principle it
could not be interrupted by advertisements, while on
the gross principle it could be interrupted by six
minutes of advertisements. But that is subject to the
overall limits prescribed by Article 18: Article 18(2),
for example, governs the maximum length of advertis-
ing within a one-hour schedule. Thus, although applica-
tion of the net principle would permit fewer interrup-
tions than the gross principle, there will be no effect on
the total volume of advertising if the maximum pre-
scribed by Article 18 is exploited to the full. Thus the
issue may be between more frequent, but shorter, inter-
ruptions on the gross principle and less frequent, but
longer, interruptions on the net principle. Nevertheless
the issue is one of much concern in several Member
States, and appears to be of considerable importance
both commercially and as a matter of broadcasting pol-
icy.

17. In order to determine whether Article 11(3) pre-
scribes the gross or the net principle, | shall consider
successively (as did the representative of the French
Government at the hearing) first the literal interpreta-
tion, second the legislative history, third the systematic
interpretation, and fourth the aims of the directive.
Literal interpretation

18. Both the proponents of the gross principle and the
proponents of the net principle rely heavily on the text
of Article 11(3).

19. A first argument advanced in support of the net
principle is that, in several although not all language
versions of Article 11(3), the duration is expressed to
relate to the audio-visual works (the films) themselves,
as distinct from the transmission of the film. It is ar-
gued that by referring to the duration of the films, the
provision should be understood as specifying the film
excluding any advertising breaks, whereas a reference
to the transmission of the film might more readily be
understood as comprising the film together with the
advertising breaks.(6)

20. Against that, an argument based on the wording of
Article 11(3) in support of the gross principle is that it
refers not merely to the 'duration’ of the works but to
their 'scheduled duration’. The argument is that that
expression must refer to the duration of the programme
as it appears in the programme schedule of the broad-
caster, and thus as including advertising time. It is ar-
gued that, if that were not the case, the term 'scheduled'
would be redundant.

21. However, other explanations have also been ad-
vanced for the use of that term. One explanation is that
feature films made for the cinema are transmitted on
television at a slightly different speed: it was necessary
therefore to specify that it was not the duration of the
original work, but the duration of the film as scheduled
for television, that was decisive. A different explana-
tion, which is perhaps at least as plausible, is that the
term 'scheduled' was necessary to provide for the pos-
sibility that the version of the film as transmitted might
turn out to be shorter than as scheduled, owing to cuts
or other modifications which it might not have been
possible to foresee; it was considered that the broad-
caster should not be subject to the risk of penalties for
minor divergences of that kind, and so the relevant cri-
terion should be the duration as scheduled, not the du-
ration as transmitted. Both of those explanations are
consistent with the net principle; consequently | do not
think it would be safe to attach too great importance to
the term 'scheduled' as supporting the gross principle.
22. Significance was also attached to the fact that the
amending directive replaced the term ‘programmed du-
ration', used in the English version of the original di-
rective, with the term ‘'scheduled duration'. It seems
likely however that ‘programmed duration’ was initially
adopted as a literal, but infelicitous, translation of the
French 'durée programmée’, and that the opportunity
was taken in the amended directive to improve the Eng-
lish version. In any event there is in my view no rele-
vant difference of meaning involved.

23. The final argument to be considered at this stage is
suggested by a normal, common- sense reading of Arti-
cle 11(3). It may seem paradoxical to read the expres-
sion 'scheduled duration’, which is laid down by that
provision as the yardstick for deciding the permissible
number of interruptions, as including the interruptions
themselves. Logically it may seem that one first needs
to ascertain the length of the film itself, and only then
can one determine how many interruptions there may
be.
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24. At first sight that may seem a strong argument in
support of the net principle. It has to be recognised,
however, that the provision can be read, and has been
read, the other way. Moreover, elsewhere in the di-
rective the basis for calculating the advertising breaks
includes the advertisements themselves. That is so, for
example, with Article 18(2) which governs the limits of
advertising within a one-hour schedule.

25. In conclusion, the arguments based on the wording
of Article 11(3), taken separately or together, provide
no clear guidance on whether that provision prescribes
the gross or the net principle. | now turn to consider the
legislative history.

Legislative history

26. The legislative history of a Community instrument
has not been very frequently used by the Court as a
guide to its meaning, and is generally regarded as only
a supplementary means of interpretation. The Court has
placed greater emphasis on the scheme of the instru-
ment and its legislative context (systematic interpreta-
tion) and on the aims and purposes of the instrument.
Nevertheless the Court has accepted that the legislative
history can provide helpful guidance; and in the RTI
case 7 the Court referred, in examining the legislative
history of the directive in issue in the present case, to
the same elements as are invoked in the present case,
namely the European Convention on Transfrontier Tel-
evision and the position taken by the Community insti-
tutions during the legislative process.

The European Convention on Transfrontier Televi-
sion

27. The first item relied upon to throw light on the leg-
islative history of the directive is the European Conven-
tion on Transfrontier Television,(8) adopted within the
Council of Europe shortly before the directive was en-
acted, and containing very similar provisions. Work on
both instruments had proceeded simultaneously, and
the European Council, meeting at Rhodes on 2 and 3
December 1988, stated:

‘The European Council considers it important that the
Community's efforts should be deployed in a manner
consistent with the Council of Europe Convention.' (9)
Moreover the Convention is referred to in the preamble
to the directive.

28. Article 14(3) of the Convention is in identical terms
to Article 11(3) of the directive, except that it refers to
‘duration’ rather than 'scheduled duration’. The same
difference appears in both the authentic texts of the
Convention, namely in the English and French ver-
sions.

29. It is possible to draw different conclusions from the
relationship between the directive and the Convention.
On the one hand it may be said that the difference of
wording must reflect a difference in the intended mean-
ing. On the other hand it may be said that the difference
of wording should be overlooked, since it is unlikely
that the same States, negotiating at the same time (ad-
mittedly in the somewhat wider framework of the
Council of Europe and including also other States
which are parties to the European Cultural Conven-
tion), would have agreed on inconsistent provisions.

30. Although Article 14(3) of the Convention does not
speak of the 'scheduled duration’, the explanatory report
to the Convention (which is not authoritative) does
50.(10) Moreover the Convention has recently been
amended by a Protocol(11) so as to refer to the 'sched-
uled duration' in Article 14(3); according to the Com-
mission's observations in the present case, that amend-
ment is designed to facilitate accession by the Commu-
nity to the Convention. In any event, the amendment
certainly suggests that the term 'scheduled' was regard-
ed as significant.

The declaration by the Council and Commission

31. The Commission and the United Kingdom Gov-
ernment refer to the minutes of the Council of 3 Octo-
ber 1989(12) (the date upon which the original di-
rective was adopted), which as quoted by them contain
a declaration by the Council and Commission that the
durations provided for by paragraphs 3 and 5 of Article
11 must be calculated on the basis of the scheduled
duration of the broadcasts. The Court has generally
been reluctant to rely upon such a declaration to inter-
pret a legislative provision unless the content of the
declaration is reflected in the text of the provision be-
ing interpreted.(13) In the present case the declaration
closely reflects the text. Indeed it may be said that the
declaration begs the question of what 'scheduled dura-
tion' means, which is precisely the issue at stake in the
present case. Again it shows, however, the significance
attached to the term. Moreover the declaration refers to
the scheduled duration of the broadcasts ('la durée pro-
grammée des émissions’) which as pointed out above
might more readily be understood as comprising the
film together with the advertising breaks.

The European Parliament's proposed amendment
32. As part of the legislative history, reliance is placed
on an amendment to Article 11(3) proposed by the Eu-
ropean Parliament on 14 February 1996 during the pro-
cedure which led to the adoption of the amending di-
rective. The proposed amendment was as follows:

‘The transmission of audiovisual works such as feature
films and films made for television (excluding series,
serials, entertainment programmes and documentaries)
may be interrupted once for each complete period of 45
minutes. A further interruption is allowed if their
scheduled duration, exclusive of all interruptions, is at
least 20 minutes longer than two or more complete
periods of 45 minutes' (emphasis added).(14)

Thus it appears that the Parliament wished to make it
clear that the net principle applied, at least in respect of
the *further interruptions' contemplated.

33. The Commission's response(15) on this point was
that it could not accept the part of the amendment indi-
cating that the basis for calculating the permitted num-
ber of interruptions should be the scheduled duration
‘exclusive of all interruptions'. That would impose an
unnecessary restriction which would have a very nega-
tive impact on the receipts of broadcasting organisa-
tions.

34. It is not possible, in my view, to read much into the
above incidents in the legislative history of the amend-
ed directive. The Parliament's proposed amendment
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shows that the Parliament sought to achieve some ex-
plicit recognition of the net principle.

35. The Commission's reply shows that it considered
that the phrase 'scheduled duration' can include inter-
ruptions by advertisements. It shows also that the
Commission favoured the gross principle. The Com-
mission had taken the same position previously, as was
illustrated in May 1995 in its report on the application
of the directive,(16) in which it stated that, in its opin-
ion, the gross principle was the minimum provision
necessary for the purposes of the directive.

36. In conclusion, although | would not attach great
weight to the legislative history, it does show that the
Parliament failed to achieve a partial recognition of the
net principle, and perhaps suggests that the legislation
deliberately maintained an ambiguous formula which
was regarded by the Commission and by some Member
States as allowing for the gross principle.

Systematic interpretation

37. Under the head of systematic interpretation it might
seem useful to interpret Article 11(3) in the light of
Chapter IV of the directive (‘Television advertising,
sponsorship and teleshopping'’) taken as a whole. The
provisions of the other articles, however, do not seem
material.

38. The main argument, which was stressed in particu-
lar by the Netherlands in its written observations and
by France at the hearing, concerns the relationship be-
tween Article 11(1) and Article 11(3). It will be re-
called that Article 11(1) lays down the general rule that
advertisements are to be inserted between programmes,
but accepts that, provided the conditions set out in par-
agraphs 2 to 5 of the article are fulfilled, advertisements
'may also be inserted during programmes in such a way
that the integrity and value of the programme ... and the
rights of the rights holders are not prejudiced'.

39. The Netherlands and France argue that, since Arti-
cle 11(1) sets out the general rule that advertisements
should be inserted between programmes, the interrup-
tion of programmes permitted by Article 11(3) consti-
tutes an exception, which, as a derogation from a gen-
eral rule, must be interpreted narrowly, that is, accord-
ing to the net principle.

40. | do not think that that conclusion follows. In con-
crete terms, what is in issue is essentially, as explained
above, a choice between the possibility of more fre-
quent, but shorter, interruptions and less frequent, but
longer, interruptions. A general argument based on the
principle of restrictive interpretation of derogations
does not in my view go far to resolve that specific is-
sue.

41. In any event the premiss itself seems doubtful. A
derogation should certainly be interpreted narrowly
where it derogates from a fundamental freedom. In oth-
er circumstances it may be more correct to give a dero-
gation whatever scope is appropriate in the light of its
own terms and its own object and purpose. And in the
present case it is, if anything, the gross principle which
seems more consistent with the realisation of a basic
freedom: it is the net principle which imposes a greater
restriction on the freedom of the broadcaster and of the

advertiser. Such restrictions may of course be desirable
for the protection of the viewer, among other reasons;
but they cannot be justified, in my view, merely on the
principle of interpretation which has been invoked.

42. However, there is in my view another conclusion to
be drawn from a systematic interpretation. Since Arti-
cle 11(1) lays down a general rule, it seems to me that,
whether it is the gross principle or the net principle
which applies under Article 11(3), advertisements
which interrupt the transmission of films under that
provision must in all circumstances comply with the
requirements that the integrity and value of the film are
respected and that the rights of those holding rights in
the film are not prejudiced.

43. A further structural argument relies on the use of
the same term 'scheduled duration’ in Article 11(5) of
the directive, on the footing that the term should be
interpreted in the same way in both provisions. That
argument is advanced in particular by the United King-
dom Government, whose main argument in relation to
Article 11(5) raises somewhat different issues from
those which are the focus of the present case. It submits
that the effect of the net principle as applied to Article
11(5) would be to undermine the scheduling policy of
UK commercial broadcasters, which is to schedule
many news and current affairs programmes and docu-
mentaries for half-hour slots and to provide for a single
advertising break in the middle of such programmes.
For reasons which will emerge below, it may not be
necessary to examine the implications of that argument,
in particular for the legitimate expectations of those
concerned. | would however accept that the term
'scheduled duration’ must be given the same meaning in
Article 11(3) and Article 11(5).

Teleological arguments: the aims of the directive

44. 1 turn finally to the aims of the directive. Argu-
ments based on the aims of the directive, as set out in
its preamble, are adduced on both sides. Thus, pursuant
to the 27th recital of its preamble, the directive seeks to
ensure that the interests of consumers as television
viewers are fully and properly protected, and therefore
that television advertising is subject to a certain number
of minimum rules and standards. That is said to justify
a narrow interpretation of Article 11(3) and so to sup-
port the net principle.

45. On the other hand, Pro Sieben argues that the di-
rective is based on the premiss of freedom of economic
activity, and in particular freedom of broadcasting ac-
tivity. It cites, among others, the sixth and seventh re-
citals of the preamble, which mention respectively that
television broadcasting constitutes a service within the
meaning of the Treaty and that the Treaty provides for
free movement of all services normally provided
against payment. The preamble also invokes the princi-
ple of freedom of expression as enshrined in Article
10(1) of the European Convention on Human Rights.
46. Various other economic goals are mentioned in the
preamble, such as the establishment of fair competi-
tion(17) and the promotion of European produc-
tions.(18) Thus the directive has a variety of competing
concerns. Moreover, it is far from clear whether the net
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principle or the gross principle would best further the
various objectives, and economic arguments have been
advanced on both sides.

47. It is argued, for example, that the gross principle
would harm consumers because it would permit pro-
grammes to be interrupted more frequently for adver-
tisements. In addition the wider availability of poten-
tially cheaper advertising space would reduce the re-
maining demand on the part of advertisers. That would
create a high barrier to entry for potential new broad-
casters, whose revenues would necessarily have to
come from advertising. The European broadcasting
industry, as well as producers and viewers, would ac-
cordingly suffer, thus limiting the pluralism which the
directive seeks to promote.

48. Pro Sieben and the United Kingdom Government
on the other hand contend that application of the net
principle would have a negative economic impact on
private television broadcasters and advertisers. Their
reasoning is based on the premiss that, as explained
above, the net principle would allow for fewer, but
longer, advertising breaks.

49. According to a study commissioned by Pro Sieben,
interruptions of such a length would have two effects:
first, viewers would tend to change to other channels
once such breaks began, and secondly, the recognition
factor of single advertising spots within such breaks
would be lost.(19) That would mean that, in practice,
broadcasters would have to reduce the volume of ad-
vertising in order to make their interruptions acceptable
both to viewers and to advertisers. The reduction in
advertising volume would have a negative impact on
the revenues of private broadcasters. On the other hand
from the standpoint of the advertisers — and here there
may be some contradiction in the analysis — it is sug-
gested that there would be a decrease in the supply of
advertising space, leading to higher prices. Moreover,
European producers and viewers would suffer because
broadcasters would be less able to finance a variety of
programming.

50. In the light of the above arguments based on the
aims of the directive it seems once again that no clear
guidance emerges on the choice between the gross and
the net principle. It is therefore unnecessary in my view
to seek to evaluate the economic arguments which have
been invoked.

Assessment

51. No clear conclusion emerges from the arguments
that have been adduced, whether based on textual anal-
ysis, on the legislative history, on a systematic interpre-
tation, or on the aims or possible effects of the di-
rective. Although the legislative history perhaps fa-
vours the gross principle, the arguments are by no
means conclusive.

52. As a consideration of principle, in those circum-
stances it seems to me that, where a directive is open to
two interpretations, it would be wrong to adopt the
more restrictive interpretation. Where a legislative
measure seeks to impose a restriction on an activity,
such a restriction should be clearly expressed. That
principle must have greater force where the activity in

question is an exercise of both a fundamental freedom
of the Treaty — the freedom to provide services — and
a fundamental right under the European Convention on
Human Rights — the freedom of expression, both free-
doms being specifically invoked by the preamble to the
directive.

53. That principle seems in any event particularly ap-
propriate in the present case, where the provision in
question appears to be, in the light of the arguments
advanced on both sides, not only equally open to two
conflicting interpretations, but perhaps deliberately
ambiguous. An ambiguity — and particularly a deliber-
ate ambiguity — cannot be invoked to restrict a funda-
mental freedom.

54. In the absence of clear indications to the contrary,
that would suggest that the provision should be inter-
preted as prescribing the gross principle on the ground
that it is less restrictive.

55. But that consideration of principle is, I think, rein-
forced by one important feature of the directive which
has not received sufficient attention.

56. It is important to bear in mind that the directive is
expressed to lay down minimum standards only and
that such standards expressly envisage that programmes
transmitted within a single Member State will be sub-
ject to different legal regimes. That feature of the di-
rective has been emphasised by the case-law of the
Court on the interpretation of other provisions of the
directive relating to advertising: see in particular
Leclerc-Siplec, RTI and De Agostini.(20)

57. The preamble to the original directive states:

... this Directive lays down the minimum rules needed
to guarantee freedom of transmission in broadcasting
..(22)

... in order to ensure that the interests of consumers as
television viewers are fully and properly protected, it is
essential for television advertising to be subject to a
certain number of minimum rules and standards and
that the Member States must maintain the right to set
more detailed or stricter rules and in certain circum-
stances to lay down different conditions for television
broadcasters under their jurisdiction'.(22)

58. Furthermore, the preamble to the amending di-
rective states:

... the approach in Directive 89/552/EEC and this Di-
rective has been adopted to achieve the essential har-
monisation necessary and sufficient to ensure the free
movement of television broadcasts in the Communi-
ty;... Member States remain free to apply to broadcast-
ers under their jurisdiction more detailed or stricter
rules in the fields coordinated by this Directive ... .(23)
59. It is clear from those recitals, as well as from Axrti-
cle 3(1) of the directive, considered below, that the di-
rective is concerned with minimal harmonisation only
and contemplates the possibility that Member States
may adopt different legal regimes for broadcasters un-
der their respective jurisdictions.

60. On the basis of the above arguments | conclude, in
answer to Question 1, that Article 11(3) must be inter-
preted as prescribing the gross principle, although inter-
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ruptions must in any event comply with the general
requirements laid down by Article 11(1).

61. In view of the conclusion | have reached, it is un-
necessary to consider the disruptions which might be
caused, and the potential effect on existing contracts
and on the legitimate expectations of those affected, if
Member States which have hitherto adopted the gross
principle were required to introduce the net principle. If
however | had reached the opposite conclusion, it
would have been necessary to consider what limitations
should be imposed on the ruling to be given by the
Court so as to protect any such legitimate expectations,
especially in view of the position which the Commis-
sion has consistently taken in support of the gross prin-
ciple.(24)

Question 2

62. By the second question, the national court asks, in
effect, whether it is compatible with Article 11(3) in
conjunction with Article 3(1) of the directive, or with
primary Community law, for a Member State to pre-
scribe the net principle.

63. A negative answer to that question is advocated
only by Pro Sieben. An affirmative answer is advocated
by the applicants, by the French, Italian, Netherlands,
Swedish and United Kingdom Governments, and by the
Commission.

64. The second question can be considered in two parts:
(a) whether Article 11(3) in conjunction with Article
3(1) of the directive permits Member States to pre-
scribe the net principle; and (b) whether the net princi-
ple is compatible with primary Community law.

The second question, first part

65. There are currently two provisions in the directive,
Article 3(1) and Article 20, which authorise Member
States to establish different conditions from those laid
down elsewhere in the directive. (The original text con-
tained two additional provisions: Article 8, which dealt
with language policy, and Article 19, which allowed for
stricter rules 'than those in Article 18 for programming
time and the procedures for television broadcasting ...".)
66. Article 20 provides as follows: 'Without prejudice
to Article 3, Member States may, with due regard for
Community law, lay down conditions other than those
laid down in Article 11(2) to (5)... in respect of broad-
casts intended solely for the national territory which
may not be received, directly or indirectly, in one or
more other Member States." It appears that Article 20
cannot apply to the facts of the present case since the
broadcasts of Pro Sieben can be received in other
Member States.

67. Article 3(1) provides more generally that '"Member
States shall remain free to require television broadcast-
ers under their jurisdiction to comply with more de-
tailed or stricter rules in the areas covered by this Di-
rective'. The wording of that general provision might
seem conclusive.

68. Pro Sieben argues, however, that Article 3(1) can-
not apply in the present case on the ground that the
rules at issue fall within the subject-matter of Article 11
(the timing of advertising interruptions) and that, since
Article 20 refers to Article 11, Member States have the

right to lay down additional rules of the type laid down
in Article 11 only in the circumstances provided by
Article 20 — namely when the broadcasts in question
can be received only in the national territory.

69. In my view, however, it suffices to note that Article
20 is expressly stated to be 'without prejudice to Article
3'. Moreover the fact that Article 20 concerns condi-
tions 'other than' those in Article 11 suggests that it is
intended to deal with a different type of rule from that
authorised by Article 3(1), which contemplates 'more
detailed or stricter' rules. That view is supported by the
wording of the 27th and 28th recitals of the preamble to
the original directive which draw a distinction between
'more detailed or stricter rules' and ‘different condi-
tions'.

70. As the Court observed in Leclerc- Siplec,(25) in
relation to Article 19 of the original directive, neither
the recitals in the preamble nor the objective of the di-
rective requires the directive to be interpreted as divest-
ing Member States of the freedom conferred on them
by Article 3(1);(26) moreover, the attainment of the
directive's objective of ensuring freedom to provide
broadcasting services complying with the minimum
rules it lays down is in no way affected where Member
States impose stricter rules on the television broadcast-
ers under their jurisdiction.(27)

71. | accordingly consider that Article 3(1) of the di-
rective affords Member States the possibility of apply-
ing a regime, such as the net principle, which is stricter
than the gross principle, to broadcasters under their
jurisdiction provided that that regime is compatible
with other relevant provisions of Community law.

The second question, second part

72. Having established that the adoption of the net
principle by a Member State in relation to television
broadcasters under their jurisdiction would not be con-
trary to the terms of the directive, | turn to the question
whether the adoption of that principle would be com-
patible with the Treaty and with general principles of
law.

73. The Oberlandesgericht, Stuttgart, refers to Articles
5, 6, 30, 59, and 85 of the Treaty (as they were then
numbered) and to the general principle of equality.

74. Although Article 3(1) of the directive permits the
adoption of more detailed or stricter rules (and hence
the net principle) in the areas covered by the directive
only in relation to broadcasters under the jurisdiction of
the State wishing to impose such rules, the adoption of
the net principle by one Member State pursuant to Arti-
cle 3(1) might be argued to have a cross-border effect
on services and goods for the following reasons.

75. First, the lesser number of attractive slots for adver-
tisements, and the increase in the price of such adver-
tisements likely to result from such a reduction, may
arguably affect the ability of sellers of goods and ser-
vices established abroad to advertise their goods or ser-
vices in that State.

76. Secondly, the case-law of the Court has established,
and the preamble to the directive recognises, that the
provision of broadcasting services in general and the
broadcasting of television advertisements in particular
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come within the Treaty rules relating to services.(28)
The ability of the broadcasters to offer their broadcast-
ing services for the purposes of relaying advertisements
for clients (i.e. advertisers) established in other Mem-
ber States is arguably affected if the number of attrac-
tive slots which they are entitled to offer is limited. A
broadcaster under the jurisdiction of a State which im-
poses the net principle might be said to be placed at a
competitive disadvantage in comparison with a broad-
caster under the jurisdiction of a State practising the
gross principle (assuming that both broadcasters can
transmit into each other's States) since he will have a
lesser number of attractive advertising slots to offer.
Because of that lesser availability they are also likely to
be more expensive.

77. However, the arguments that the Treaty is thereby
infringed can be dismissed fairly summarily. To turn
first to Article 30 (now, after amendment, Article 28
EC), it will be recalled that in Leclerc-Siplec(29) the
Court ruled that a prohibition of televised advertising in
a particular sector (distribution) did not fall within the
scope of that article. Since the restriction on advertising
in question in the present case is of a similar kind to
that at issue in Leclerc-Siplec, but of a lesser extent, |
conclude that the application of the net principle does
not fall within the scope of that article.

78. As for the application of Article 59 (now, after
amendment, Article 49 EC), to the extent that the net
principle restricts the freedom to provide services with-
in the meaning of that article, such restrictions are in
any event, in my view, capable of justification on the
grounds of consumer protection.

79. The Court has already accepted that certain re-
strictions on the broadcasting of advertisements, in-
cluding a limitation of the duration or frequency of ad-
vertisements, may be justified by overriding reasons
relating to the general interest if they are imposed in
order to protect consumers against excessive advertis-
ing or, as an objective of cultural policy, in order to
maintain a certain level of programme quality, or to
maintain pluralism: see Collectieve Antennevoor-
ziening Gouda.(30)

80. According to the ARD, protection of consumers
and artistic works are indeed objectives of the net prin-
ciple. The Commission on the other hand suggests that
the purpose of applying the net principle in Germany is
to prevent the cost of advertising from falling so as to
maintain the revenue of public broadcasting authorities.
The objectives, according to the Commission, are the
preservation of plurality in the media, in the interests of
cultural policy, and also the protection of fair competi-
tion.

81.1t is clear in my view that the net principle can be
justified on grounds of the protection of consumers. It
is true that the directive itself already contains certain
safeguards against excessive advertising in the interests
of consumers. That, however, cannot be regarded as
necessarily removing the possibility for Member States
to justify their stricter rules on consumer protection
grounds since the directive is expressed in terms of
minimal harmonisation only. If Member States had no

such choice then, as the Commission observed at the
hearing, minimal harmonisation directives would effec-
tively be turned into total harmonisation directives im-
posing maximum standards.

82. Moreover, as the Commission submits, the applica-
tion of the net principle cannot be said to infringe the
principle of proportionality, since its effects on the
freedom to provide services, in comparison with the
effects of the gross principle, do not appear substantial,
and are plainly not disproportionate to the aims of the
national measure.

83. There is no discrimination on grounds of nationality
within the meaning of Article 6 of the Treaty (how,
after amendment, Article 12 EC). Any difference be-
tween the treatment by Germany of its domestic broad-
casters and the more favourable treatment by other
Member States of their broadcasters does not fall with-
in the scope of that article, since that article does not
require a Member State to treat its own broadcasters in
the same way as other Member States treat their broad-
casters.(31)

84. Nor can it be said that the general principle of
equality is infringed. Although broadcasters in different
Member States may be subject to different conditions,
with the result that some inequalities persist in the con-
ditions of competition, such inequalities seem an inher-
ent feature of legislation providing for minimum stand-
ards. Indeed in other contexts the Court has accepted
that such consequences are a necessary feature of har-
monisation provisions which lay down minimum re-
quirements and cannot be regarded on that account as
unlawful.(32)

85. Finally, it is difficult to see how Article 85 (now
Article 81 EC) and Article 5 (now Article 10 EC) might
be relevant since an agreement between undertakings
has not been identified. It has not been suggested that
the application of the net principle would require or
encourage the conclusion of an agreement between un-
dertakings or reinforce the effects of such an agree-
ment, nor has it been suggested that the contested law
delegates responsibility for regulating television adver-
tising to private undertakings.

Conclusion

86. Accordingly the questions referred by the Ober-
landesgericht, Stuttgart, should in my opinion be an-
swered as follows:

(1) Article 11(3) of Council Directive 89/552/EEC of 3
October 1989 on the coordination of certain provisions
laid down by law, regulation or administrative action in
Member States concerning the pursuit of television
broadcasting activities in its original version and as
amended by Article 1(13) of Directive 97/36/EC of the
European Parliament and of the Council of 30 June
1997 must be interpreted as prescribing the gross prin-
ciple, that is to say that in calculating the period of 45
minutes for the purpose of determining permissible
interruptions by advertisements in the transmission of
audiovisual works such as feature films and films made
for television, the duration of the advertisements should
be included in that period. Such interruptions are how-
ever permissible only on condition that the integrity
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and value of the work are respected and that the rights
of those holding rights in the work are not prejudiced.
(2) Subject to the same conditions Member States are
free, pursuant to Article 3(1) of the directive, to provide
with regard to broadcasters under their jurisdiction for
the net principle, that is, to provide that, in calculating
that period, the duration of the advertisements should
be excluded.
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