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Article 1(1) Council Directive 92/100/EEC 
● Article exclusive rental right deemed valid 
Examination of the question submitted has disclosed no 
factor of such a kind as to affect the validity of Article 
1(1) of Council Directive 92/100/EEC of 19 November 
1992 on rental right and lending right and on certain 
rights related to copyright in the field of intellectual 
property. 
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European Court of Justice, 28 April 1998 
(G. C. Rodríguez Iglesias, C. Gulmann, H. Ragnemalm, 
M. Wathelet en R. Schintgen, G. F. Mancini, J. C. Moi-
tinho de Almeida, P. J. G. Kapteyn, D. A. O. Edward, 
J.-P. Puissochet (rapporteur), G. Hirsch, P. Jann en L. 
Sevón) 
JUDGMENT OF THE COURT 
28 April 1998 (1) 
(Copyright and related rights — Rental and lending 
right —  
Validity of Directive 92/100/EEC) 
In Case C-200/96, 
REFERENCE to the Court under Article 177 of the EC 
Treaty by the Landgericht Köln (Germany) for a pre-
liminary ruling in the proceedings pending before that 
court between  
Metronome Musik GmbH 
and 
Music Point Hokamp GmbH 
on the validity of Article 1(1) of Council Directive 
92/100/EEC of 19 November 1992 on rental right and 
lending right and on certain rights related to copyright 
in the field of intellectual property (OJ 1992 L 346, p. 
61), 
THE COURT, 
composed of: G.C. Rodríguez Iglesias, President, C. 
Gulmann, H. Ragnemalm, M. Wathelet and R. Schint-
gen (Presidents of Chambers), G.F. Mancini,  
J.C. Moitinho de Almeida, P.J.G. Kapteyn, D.A.O. 
Edward, J.-P. Puissochet (Rapporteur), G. Hirsch, P. 
Jann and L. Sevón, Judges, 
Advocate General: G. Tesauro, 

Registrar: D. Louterman-Hubeau, Principal Adminis-
trator, 
after considering the written observations submitted on 
behalf of:  
— Metronome Musik GmbH, by Hartwig Ahlberg, 
Rechtsanwalt, Hamburg,  
— Music Point Hokamp GmbH, by Martin Matzat, 
Rechtsanwalt, Münster,  
— the German Government, by Alfred Dittrich, Regie-
rungsdirektor in the Federal Ministry of Justice, 
assisted by Sabine Maass, Regierungsrätin in the Fed-
eral Ministry of the Economy, acting as Agents,  
— the French Government, by Catherine de Salins, 
Head of Subdirectorate in the Legal Affairs Directorate 
of the Ministry of Foreign Affairs, and Philippe Marti-
net, Foreign Affairs Secretary in the same directorate, 
acting as Agents,  
— the Italian Government, by Professor Umberto Le-
anza, Head of the Legal Service, Ministry of Foreign 
Affairs, acting as Agent, assisted by Pier Giorgio Ferri, 
Avvocato dello Stato,  
— the United Kingdom Government, by Lindsey Ni-
coll, of the Treasury Solicitor's Department, acting as 
Agent, and by Eleanor Sharpston, Barrister,  
— the Council of the European Union, by Bjarne Hoff-
Nielsen, Legal Adviser, and Stephan Marquardt, of its 
Legal Service, acting as Agents, and  
— the Commission of the European Communities, by 
Jürgen Grunwald, Legal Adviser, and Berend Jan Dri-
jber, of its Legal Service, acting as Agents,  
having regard to the Report for the Hearing,  
after hearing the oral observations of Metronome Mu-
sik GmbH, Music Point Hokamp GmbH, the German 
Government, the Italian Government, the Council and 
the Commission at the hearing on 21 October 1997, 
after hearing the Opinion of the Advocate General at 
the sitting on 22 January 1998,  
gives the following 
Judgment 
1. By order of 18 April 1996, received at the Court on 
13 June 1996, the Landgericht (Regional Court) Co-
logne, referred to the Court of Justice for a preliminary 
ruling under Article 177 of the EC Treaty a question on 
the validity of Article 1(1) of Council Directive 
92/100/EEC of 19 November 1992 on rental right and 
lending right and on certain rights related to copyright 
in the field of intellectual property (OJ 1992 L 346, p. 
61, hereinafter 'the Directive‘).  
2. That question was raised in proceedings between 
Metronome Musik GmbH (hereinafter 'Metronome‘), 
which produces sound recordings, including compact 
discs, and Music Point Hokamp GmbH (hereinafter 
'Hokamp‘), whose business includes the rental of com-
pact discs.  
3. Article 1(1) of the Directive requires the Member 
States to provide a right to authorise or prohibit the ren-
tal and lending of originals and copies of copyright 
works, and other subject-matter. Pursuant to Article 
1(4), those rights are not to be exhausted by any sale or 
other act of distribution. Finally, under Article 2(1), the 
exclusive right to authorise or prohibit rental and lend-
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ing is to belong to the author in respect of the original 
and copies of his work, to the performer in respect of 
fixations of his performance, to the phonogram pro-
ducer in respect of his phonograms and to the producer 
of the first fixation of a film in respect of the original 
and copies of his film.  
4. Under Article 9 of the Directive, without prejudice to 
the specific provisions concerning the lending and ren-
tal right, and those of Article 1(4) in particular, the 
distribution right, which is the exclusive right to make 
any of the abovementioned objects available to the pub-
lic by sale or otherwise, is not to be exhausted except 
where the first sale in the Community of that object is 
made by the rightholder or with his consent.  
5. Finally, Article 13, which is concerned with the ap-
plicability of the Directive in time, allows the Member 
States, under paragraph 3, to provide that rightholders 
are deemed to have given their authorisation to the ren-
tal of an object made available to third parties or 
acquired before 1 July 1994, the date by which the Di-
rective was to be implemented.  
6. In Germany, the obligations imposed by the Direc-
tive were put into effect by the Law of 23 June 1995 
(BGBl. I, p. 842), which amended the Urheberrechtsge-
setz of 9 September 1965 (Copyright Law, BGBl. I, 
1273, hereinafter 'the UrhG‘). In particular, that Law 
removed rental from the category of 'subsequent distri-
bution‘, which is lawful where the original of the work 
or copies thereof has been put into circulation with the 
consent of the holder of the distribution right.  
7. On the basis of the new provisions of the UrhG, Met-
ronome, which produced the compact disc 'Planet 
Punk‘, recorded by the group 'Die Ärzte‘ and issued on 
15 September 1995, sought an interlocutory injunction 
from the Landgericht Köln against Hokamp to restrain 
it from renting out the compact disc.  
8. On 4 December 1995, that court granted an interim 
order restraining the defendant from offering that com-
pact disc for rental or renting it out in Germany.  
9. Hokamp applied to have that order set aside, con-
tending that the abovementioned provisions of the 
Directive and those of the UrhG implementing it were 
contrary to the fundamental rights guaranteed by 
Community law and by constitutional law, in particular 
the freedom to pursue a trade or profession.  
10. In those proceedings, the Landgericht Köln enter-
tained doubts as to the validity of the introduction of an 
exclusive rental right, which would in particular ad-
versely affect the exercise of a business activity 
hitherto pursued without restriction. Consequently, the 
national court decided to refer the following question to 
the Court of Justice for a preliminary ruling:  
'Is the introduction of an exclusive rental right, con-
trary to the principle of the exhaustion of distribution 
rights, by Article 1(1) of Council Directive 92/100/EEC 
of 19 November 1992 on rental right and lending right 
and on certain rights related to copyright in the field of 
intellectual property compatible with Community law, 
in particular Community fundamental rights?‘ 
11. Metronome, the German, French, Italian and United 
Kingdom Governments, the Council and the Commis-

sion consider that the Directive is valid. They maintain, 
essentially, that the exclusive rental right, which more-
over is provided for in international conventions to 
which the Community and the Member States are par-
ties, reflects objectives of general interest in the field of 
intellectual property and does not impair the substance 
of the right to pursue a trade or profession.  
12. Hokamp contends, however, that the introduction of 
such a right by the Directive must be regarded as void 
since it encroaches upon the fundamental rights of un-
dertakings which operate rental businesses, including 
the right freely to pursue a trade or activity, and be-
cause it distorts competition in the Member States in 
which that activity was carried on independently of 
phonogram producers.  
13. It is clear from the grounds of the order for refer-
ence and the wording of the question submitted that the 
national court is concerned that the introduction of an 
exclusive rental right might infringe the principle of 
exhaustion of distribution rights in the event of the of-
fering for sale, by the rightholder or with his consent, 
of copyright works.  
14. That principle is expressed in the settled case-law 
of the Court of Justice according to which, whilst Arti-
cle 36 of the EC Treaty allows derogations from the 
fundamental principle of the free movement of goods 
by reason of rights recognised by national legislation in 
relation to the protection of industrial and commercial 
property, such derogations are allowed only to the ex-
tent to which they are justified by the fact that they 
safeguard the rights which constitute the specific sub-
ject-matter of that property. However, the exclusive 
right guaranteed by the legislation of a Member State 
on industrial and commercial property is exhausted 
when a product has been lawfully distributed on the 
market in another Member State by the actual proprie-
tor of the right or with his consent (see in particular 
Joined Cases 55/80 and 57/80 Musik-Vertrieb 
Membran and K-tel International v GEMA [1981] 
ECR 147, paragraphs 10 and 15, and Case 58/80 
Dansk Supermarked v Imerco [1981] ECR 181, 
paragraph 11).  
15. However, as the Court pointed out in Case 158/86 
Warner Brothers and Metronome Video v 
Christiansen [1988] ECR 2605, literary and artistic 
works may be the subject of commercial exploitation 
by means other than the sale of the recordings made of 
them. That applies, for example, to the rental of video-
cassettes, which reaches a different public from the 
market for their sale and constitutes an important po-
tential source of revenue for makers of films.  
16. In that connection, the Court observed that, by aut-
horising the collection of royalties only on sales to 
private individuals and to persons hiring out video-
cassettes, it is impossible to guarantee to makers of 
films a remuneration which reflects the number of oc-
casions on which the video-cassettes are actually hired 
out and which secures for them a satisfactory share of 
the rental market. Laws which provide specific protec-
tion of the right to hire out video-cassettes are therefore 
clearly justified on grounds of the protection of indus-
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trial and commercial property pursuant to Article 36 of 
the Treaty (Warner Brothers and Metronome Video, 
cited above, paragraphs 15 and 16).  
17. In the same judgment, the Court also rejected the 
argument that a maker of a film who has offered the 
video-cassette of that film for sale in a Member State 
whose legislation confers on him no exclusive right of 
hiring it out must accept the consequences of his choice 
and the exhaustion of his right to restrain the hiring-out 
of that video-cassette in any other Member State. Whe-
re national legislation confers on authors a specific 
right to hire out video-cassettes, that right would be 
rendered worthless if its owner were not in a position to 
authorise the operations for doing so (paragraphs 17 
and 18).  
18. As the Advocate General has rightly indicated in 
point 14 of his Opinion, the release into circulation of a 
sound recording cannot therefore, by definition, render 
lawful other forms of exploitation of the protected 
work, such as rental, which are of a different nature 
from sale or any other lawful form of distribution. Just 
like the right to present a work by means of public per-
formance (see, in that connection, Case 395/87 
Ministère Public v Tournier [1989] ECR 2521, para-
graphs 12 and 13), the rental right remains one of the 
prerogatives of the author and producer notwithstan-
ding sale of the physical recording.  
19. Thus, the distinction drawn in the Directive be-
tween the effects of the specific rental and lending 
right, referred to in Article 1, and those of the distribu-
tion right, governed by Article 9 and defined as an 
exclusive right to make one of the objects in question 
available to the public, principally by way of sale, is 
justified. The former is not exhausted by the sale or any 
other act of distribution of the object, whereas the latter 
may be exhausted, but only and specifically upon the 
first sale in the Community by the rightholder or with 
his consent.  
20. The introduction by the Community legislation of 
an exclusive rental right cannot therefore constitute any 
breach of the principle of exhaustion of the distribution 
right, the purpose and scope of which are different.  
21. Furthermore, according to settled case-law, the 
freedom to pursue a trade or profession, and likewise 
the right to property, form part of the general principles 
of Community law. However, those principles are not 
absolute but must be viewed in relation to their social 
function. Consequently, the exercise of the right to pro-
perty and the freedom to pursue a trade or profession 
may be restricted, provided that any restrictions in fact 
correspond to objectives of general interest pursued by 
the European Community and do not constitute in rela-
tion to the aim pursued a disproportionate and 
intolerable interference, impairing the very substance 
of the rights guaranteed (see, in particular, Case C-
44/94 R v Minister of Agriculture, Fisheries and Food, 
ex parte Fishermen's Organisations and Others, [1995] 
ECR I-3115, paragraph 55).  
22. The object of the Directive is to establish harmo-
nised legal protection in the Community for the rental 
and lending right and certain rights related to copyright 

in the field of intellectual property. According to the 
first three recitals in its preamble, such harmonisation 
is intended to eliminate differences between national 
laws which are liable to create barriers to trade, distort 
competition and impede the achievement and proper 
functioning of the internal market. As is stated, more 
specifically, in the fourth, fifth and seventh recitals in 
the preamble to the Directive, the rental right, which, as 
a result of the increasing threat of piracy, is of increas-
ing importance to the economic and cultural 
development of the Community must in particular gua-
rantee that authors and performers can receive 
appropriate income and amortise the especially high 
and risky investments required particularly for the pro-
duction of phonograms and films.  
23. Those objectives in fact conform with the objecti-
ves of general interest pursued by the Community. It 
should be borne in mind, in particular, that the protecti-
on of literary and artistic property, which is a category 
of industrial and commercial property within the mea-
ning of Article 36 of the Treaty, constitutes a ground of 
general interest which may justify restrictions on the 
free movement of goods (see Warner Brothers and Me-
tronome Video, cited above, paragraph 11). It should 
also be noted that the cultural development of the 
Community forms part of the objectives laid down by 
Article 128 of the EC Treaty, as amended by the Treaty 
on European Union, which is intended in particular to 
encourage artistic and literary creation.  
24. More particularly, the inclusion, challenged by the 
defendant in the main proceedings, of phonogram pro-
ducers among the beneficiaries of the exclusive rental 
right appears justified by the protection of the extreme-
ly high and risky investments which are required for 
the production of phonograms and are essential if aut-
hors are to go on creating new works. As the Advocate 
General has explained in point 26 of his Opinion, the 
grant of an exclusive right to producers certainly con-
stitutes the most effective form of protection, having 
regard in particular to the development of new techno-
logies and the increasing threat of piracy, which is 
favoured by the extreme ease with which recordings 
can be copied. In the absence of such a right, it is likely 
that the remuneration of those who invest in the creati-
on of those products would cease to be properly 
guaranteed, with inevitable repercussions for the crea-
tion of new works.  
25. Furthermore, as pointed out by most of those who 
have submitted observations, the obligation to esta-
blish, for the producers of phonograms and all other 
holders of rights in respect of phonograms, an exclusi-
ve right to authorise or prohibit the commercial rental 
of those products is in conformity with the combined 
provisions of Articles 11 and 14 of the Agreement on 
Trade-Related Aspects of Intellectual Property Rights 
('TRIPs‘), annexed to the agreement establishing the 
World Trade Organisation, signed in Marrakesh on 15 
April 1994 and approved by Council Decision 
94/800/EC of 22 December 1994 concerning the con-
clusion on behalf of the European Community, as 
regards matters within its competence, of the 
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agreements reached in the Uruguay Round multilateral 
negotiations (1986-1994) (OJ 1994 L 336, p. 1).  
26. Thus, the general principle of freedom to pursue a 
trade or profession cannot be interpreted in isolation 
from the general principles relating to protection of in-
tellectual property rights and international obligations 
entered into in that sphere by the Community and by 
the Member States. Since it does not appear that the 
objectives pursued could have been achieved by meas-
ures which preserved to a greater extent the 
entrepreneurial freedom of individuals or undertakings 
specialising in the commercial rental of phonograms, 
the consequences of introducing an exclusive rental 
right cannot be regarded as disproportionate and intol-
erable.  
27. It must also be observed that, regardless of the tran-
sitional measures provided for in Article 13, the 
Directive does not have the effect of eliminating any 
possibility of rental. Those engaged in the business of 
hiring out can negotiate with rightholders in order to 
obtain an authorisation to hire out the objects in ques-
tion or a contractual licence, on terms acceptable to 
both parties.  
28. As regards the distortions of competition which the 
defendant in the main proceedings contends would re-
sult from the overall prohibition of rental which would 
be imposed by certain groups producing phonograms, it 
need merely be observed that, even if such distortions 
were proved, they would not be the direct consequence 
of the contested provisions, which do not necessarily 
have either the object or the effect of encouraging in-
terested parties systematically to prohibit the rental of 
their products solely for the purpose of eliminating 
competitors from the rental market.  
29. The answer to be given to the national court must 
therefore be that examination of the question submitted 
has disclosed no factor of such a nature as to affect the 
validity of Article 1(1) of the Directive.  
Costs 
30. The costs incurred by the German, French, Italian 
and United Kingdom Governments, the Council of the 
European Union and the Commission of the European 
Communities, which have submitted observations to 
the Court, are not recoverable. Since these proceedings 
are, for the parties to the main proceedings, a step in 
the action pending before the national court, the deci-
sion on costs is a matter for that court.  
On those grounds, 
THE COURT, 
in answer to the question referred to it by the Landge-
richt Köln by order of 18 April 1996, hereby rules: 
Examination of the question submitted has disclosed no 
factor of such a kind as to affect the validity of Article 
1(1) of Council Directive 92/100/EEC of 19 November 
1992 on rental right and lending right and on certain 
rights related to copyright in the field of intellectual 
property. 
 
 
OPINION OF ADVOCATE GENERAL 
TESAURO 

delivered on 22 January 1998 (1) 
Case C-200/96 
Metronome Musik GmbH 
v 
Music Point Hokamp GmbH 
(Reference for a preliminary ruling from the Landge-
richt Köln) 
(Rights related to copyright — Exclusive right of pro-
ducer of phonograms to authorise or prohibit the 
renting and lending of his works — Principle of free 
enterprise — Validity of Directive 92/100/EEC) 
1. By order of 18 April 1996 the Landgericht Köln 
(Regional Court, Cologne) sought a preliminary ruling 
from the Court on the validity of certain provisions of 
Council Directive 92/100/EEC of 19 November 1992 
on rental right and lending right and on certain rights 
related to copyright in the field of intellectual property 
(hereinafter 'the Directive‘). 
More specifically, the national court asks whether the 
grant of an exclusive right to authorise or prohibit the 
rental of protected works, as provided for in Articles 1 
and 2 of the Directive, is compatible with the funda-
mental rights guaranteed by Community law, in 
particular the right of free enterprise. 
Legislative background 
2. The Directive, and likewise the other relevant direc-
tives (2) concerned with the approximation of laws, 
was adopted by the Council following publication of 
the Commission Communication ('Green Paper‘) entit-
led 'Copyright and the challenge of technology — 
Copyright issues requiring immediate actions‘. (3) The 
purpose of the Directive is to contribute to harmonisa-
tion of national laws concerning copyright and related 
rights, at the same time ensuring protection of rights 
which is appropriate to the new technological context. 
The legal basis of the Directive is Articles 57, 66 and 
100a of the EC Treaty. 
3. For the purposes of these proceedings, the important 
provisions are contained in Chapter I of the Directive, 
which governs the rental right and the lending right. (4) 
The rule of a general nature contained in Article 1(1) 
pursues harmonisation. It provides that the Member 
States are to recognise 'the right to authorise or prohibit 
the rental and lending of originals and copies of copy-
right works, and other subject-matter as set out in 
Article 2(1).‘ The latter provision identifies the persons 
to whom the exclusive rental right is to be granted: the 
author in respect of the original and copies of his work; 
the performer in respect of fixations of his performan-
ce; the phonogram producer in respect of his 
phonograms; and the producer of the first fixation of a 
film in respect of the original and copies of his film. 
Article 2(4) goes on to make it clear that the rights in 
question may be transferred, assigned or subject to the 
granting of contractual licences. 
Article 1(2) and (3) define the rights conferred by 
Chapter I of the Directive. According to those para-
graphs: '”rental” means making available for use, for a 
limited period of time and for direct or indirect econo-
mic or commercial advantage‘ whilst '”lending” means 
making available for use, for a limited period of time 
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and not for direct or indirect economic or commercial 
advantage, when it is made through establishments 
which are accessible to the public.‘ The proceedings 
before the national court are concerned only with the 
rules governing rental. Article 1(4) expressly states that 
exercise of the right of sale or distribution, in any form, 
of the protected works is not to entail exhaustion of the 
rights of rental and lending. (5) The Directive thus ma-
kes the rental right entirely autonomous, as a form of 
exploitation distinct from distribution of the original or 
copies of the protected work. 
4. Chapter II of the Directive is concerned with harmo-
nisation of national provisions relating to certain rights 
related to copyright, in particular the fixation right (Ar-
ticle 6), the reproduction right (Article 7), the right of 
broadcasting and communication to the public (Article 
8) and the distribution right (Article 9). The producers 
of phonograms enjoy an exclusive right to authorise or 
prohibit the reproduction and distribution of their 
works and the right to fair remuneration in the event of 
broadcasting or any communication to the public of the 
phonogram or a copy thereof. 
Article 13, in Chapter IV, entitled 'Common provisi-
ons‘, is concerned with the effect in time of the 
protective provisions of the Directive as a whole. For 
the purposes of this case, Article 13(3) is of importan-
ce: it contains a transitional provision intended to 
facilitate application of the legislation to regimes in 
those States in which the exclusive rental right had not 
yet been granted to authors and the holders of related 
rights. (6) Finally, it should be noted at this point that, 
under Article 15, Member States were required to adopt 
measures to implement the Directive by 1 July 1994. 
5. The Directive was transposed into German law by a 
Law of 23 June 1995, which amended the general law 
on copyright and related rights (the Urheberrechtsge-
setz (Copyright Law) of 9 September 1965, hereinafter 
'the UrhG‘). 
Prior to the entry into force of the implementing law, 
the rental of copyright works was authorised in German 
law provided that the physical medium containing the 
protected works was put into circulation with the con-
sent of the holders of the broadcasting rights 
(Paragraph 17(2) of the UrhG, old version); those in-
cluded, by virtue of Paragraph 85 of the UrhG, the 
producer as regards his own phonograms. Paragraph 27 
of the Law required the renters to pay fair remuneration 
to the holders of distribution rights, and therefore, inter 
alia, to the producer. 
6. Following the entry into force of the Law of 23 June 
1995 Paragraph 17(2) of the UrhG was amended. In the 
new version, that provision expressly states that rental 
is not to be regarded as a fresh, authorised disseminati-
on of the original or a copy of a protected work 
legitimately put into circulation in the territory of one 
of the Member States of the Community. The rental of 
protected works thus requires the consent of the right-
holders, that is to say the authors, performers and 
producers of the phonograms. Under Article 4 of the 
Directive, where the rental right vested in authors has 
been assigned to the producers of phonograms, the new 

version of Paragraph 27 grants the former an unwaiva-
ble right to equitable remuneration. The person 
required to pay that remuneration is the person opera-
ting the rental business. 
 
The facts and the preliminary question 
7. The German company Metronome Musik (hereinaf-
ter 'Metronome‘), the producer of the compact disc 
'Plant Punk‘ and therefore the holder of the rights rela-
ted to copyright recognised by German law, sought an 
interim injunction from the Landgericht Köln against 
Music Point Hokamp GmbH (hereinafter 'Music 
Point‘). Metronome complained that Music Point was, 
by way of trade, offering for rental copies of the abo-
vementioned compact disc in breach of the exclusive 
rental right enjoyed by it under Paragraph 17(2) of the 
German Copyright Law. By order of 4 December 1995, 
the court granted the injunction and prohibited Music 
Point from renting out the product in question thereaf-
ter. Music Point appealed against that order. It 
challenged the constitutional and Community basis of 
the legislation granting the producer of phonographic 
recordings the exclusive right to authorise or prohibit 
the rental of protected works. 
8. The national court rejected Music Point's arguments 
as unfounded. Entertaining doubts as to the compatibi-
lity of the Directive with the general principle of 
Community law upholding free enterprise, it referred 
the following question to the Court for a preliminary 
ruling: 
'Is the introduction of an exclusive rental right, contra-
ry to the principle of the exhaustion of distribution 
rights, by Article 1(1) of Council Directive 92/100/EEC 
of 19 November 1992 on rental rights and lending 
rights and on certain rights related to copyright in the 
field of intellectual property compatible with Communi-
ty law, in particular Community fundamental rights?‘ 
Preliminary remarks 
9. In view of the general terms of the question, I think it 
is appropriate first to define its scope so as to identify 
the aspects of the validity of the Directive with which 
these proceedings are concerned. 
10. In the first place, it should be noted that the national 
court does not call in question the lending right, which 
is also conferred on the producers of phonograms by 
Articles 1 and 2 of the Directive; nor, moreover, does it 
appear that there could be any question in this case of 
conflict with the principle of free enterprise, since the 
lending right is by definition exercised by establish-
ments accessible to the public (for example, libraries) 
for purposes other than economic gain. 
11. In the second place, even though the wording of the 
preliminary question appears to refer in general to all 
categories of holders of the rental right included in the 
list in Article 2 of the Directive, the court expressly re-
fers in the grounds of its order only to the exclusive 
right vested in the producers of phonograms. It is clear 
that the exercise of the exclusive right accorded to aut-
hors may also result in prohibition of hirers' activities. 
However, in the proceedings before the national court, 
the question of a conflict with the principle of free en-
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terprise is raised only in relation to the right accorded 
to producers. Consequently, the considerations which 
follow will focus solely on the validity of the rental 
right granted to the producers of phonograms. 
12. It is also appropriate to emphasise that the question 
of validity will be examined in relation only to the 
principle of free enterprise and not to other general 
principles which might theoretically be of relevance in 
examining the decision to grant producers the exclusive 
right to authorise or prohibit rental of their phono-
grams. (7) This approach is in fact supported, 
notwithstanding the general terms of the question, by 
the text of the order for reference, which discloses with 
sufficient clarity the reasons for which the national 
court came to doubt the validity of the Directive. 
13. A last clarification is called for concerning the ac-
tual nature of the rental right and its relationship with 
the principle of exhaustion of copyright. It will be no-
ted that in the text of its question the national court 
describes the grant of a rental right to the categories 
mentioned by the Directive as being 'contrary‘ to the 
principle of the exhaustion of distribution rights. In 
other words, according to the Landgericht, the grant to 
authors and holders of related rights of the right to aut-
horise or prohibit the rental of protected works 
constitutes an exception to the principle of the exhaus-
tion of distribution rights. 
However, I feel unable to share that view which, more-
over, does not appear to find any support in the case-
law of the Court of Justice. In Warner Brothers, the 
Court made it clear that the express consent of the hol-
der of a copyright or right related to the 
commercialisation of a physical medium containing the 
protected work, although rendering lawful subsequent 
sales of the same medium even without the express 
consent of the rightholder, does not authorise any diffe-
rent form of economic exploitation of the work such as 
rental of the physical medium purchased.  
The Court then made it clear that, in view of the emer-
gence of a specific rental market separate from the 
sales market, 'by authorising the collection of royalties 
only on sales to private individuals and to persons hi-
ring out video-cassettes, it is impossible to guarantee to 
makers of films a remuneration which reflects the 
number of occasions on which the video-cassettes are 
actually hired out and which secures for them a satis-
factory share of the rental market.‘ (8) 
14. It is thus clear that the problem is badly defined. 
The release into circulation of the sound-recording me-
dium cannot by definition de-restrict other forms of 
exploitation of the protected work which are of a diffe-
rent nature from sale or any other lawful form of 
distribution. Like the right of public performance, (9) 
including broadcasting, (10) the rental right remains a 
prerogative of the author and the producer notwithstan-
ding sale of the corpus mechanicum containing the 
work. 
There is thus no question here of any exception, still 
less of anything 'contrary‘, to the principle of the ex-
haustion of copyright. The sale of the sound-recording 
medium entails solely exhaustion of the right of distri-

bution, which allows the author to decide whether, how 
and when to commercialise the original or copies of the 
protected work. Exercise of the distribution right can-
not in itself therefore have any effect on other 
prerogatives granted to the author and to the holder of 
related rights, which make it possible to control any 
economic exploitation of the protected work. That ap-
plies with greater force to those infinitely repeatable 
activities that are capable of increasing the scale of ex-
ploitation of the work among the public: public 
performance, broadcasting and therefore also rental and 
lending of copies of the work. (11) 
Substance 
15. The terms of the problem having been thus defined, 
the first substantive point concerns the actual scope of 
the right conferred by Articles 1 and 2 of the Directive. 
The provisions in question, far from prohibiting rental 
of protected works, grant specified categories of hol-
ders the exclusive right to authorise or prohibit the 
rental of such works. 
16. It is therefore clear that the legislative choice repre-
sented by the grant of an exclusive right is capable of 
impairing pursuit of the economic activity of renting 
phonographic products such as compact discs. By con-
trast with the position obtaining in a number of 
Member States before the introduction of Community 
rules for the harmonisation of legislation, that activity 
can be carried on only if the rightholders grant the re-
quisite licences. It appears from the documents before 
the Court that the producers of phonograms, vested 
with the rental right in respect of their works, prefer for 
the time being, on the basis of economic assessments, 
not to allow third parties to hire out their products. 
17. It is apparent from the case-law of the Court that 
the freedom to pursue a trade or profession, far from 
being an absolute prerogative, must be viewed within 
the Community legal order in relation to its social func-
tion. It follows that Community law may impose 
restrictions on the exercise of that right, provided that 
they in fact correspond to objectives of general interest 
pursued by the Community and do not constitute in re-
lation to the aim pursued a disproportionate and 
intolerable interference, impairing the very substance 
of the rights guaranteed. (12) 
18. That said, it is now necessary to consider whether 
the reasons which prompted the Community legislature 
to grant the producer of phonograms an exclusive right 
to authorise or prohibit the rental of their phonographic 
products are such as to conform to the parameters just 
outlined. 
The reasons for harmonising national provisions 
concerning the rental right  
19. In the preamble to the Directive the Council indica-
tes the objectives it pursued in granting the rental right 
to the categories of persons indicated in Article 2. In 
the first place, mention is made of the way in which 
harmonisation of the legislation of the Member States 
regarding copyright and related rights contributed to 
the establishment and proper functioning of the internal 
market. In the first recital it is stated that 'differences 
exist in the legal protection provided by the laws and 
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practices of the Member States for copyright works and 
subject matter of related rights protection as regards 
rental and lending [and] such differences are sources of 
barriers to trade and distortions of competition which 
impede the achievement and proper functioning of the 
internal market‘. The third recital adds that 'such diffe-
rences should therefore be eliminated in accordance 
with the objective of introducing an area without inter-
nal frontiers as set out in Article 8a of the Treaty so as 
to institute, pursuant to Article 3(f) of the Treaty, a sys-
tem ensuring that competition in the common market is 
not distorted‘. 
The requirements of uniformity in the rules governing 
the rights provided for in the Directive are then set out 
in the eighth and ninth recitals. In the eighth it is stated 
that creative, artistic and entrepreneurial activities, and 
in particular those of producers of phonograms and 
films, are, to a large extent, activities of self-employed 
persons and that the pursuit of such activities must be 
made easier by providing harmonised legal protection 
within the Community. In the ninth recital, it is added 
that 'to the extent that these activities principally consti-
tute services, their provision must equally be facilitated 
by the establishment in the Community of a harmoni-
sed legal framework‘. 
20. The reasons just outlined have my support. The 
Warner Brothers judgment cited above had already dis-
closed distortions in the functioning of the internal 
market deriving from discrepancies in national legisla-
tion on the rental of protected works. (13) The Court 
took the view that the national measures in question 
constituted measures having an effect equivalent to a 
quantitative restriction on trade but one which was, ne-
vertheless, justified under Article 36 of the Treaty in 
that it was designed to protect intellectual property. The 
only way of eliminating barriers to the free movement 
of goods was the adoption of legislation to approximate 
national provisions. (14) 
21. It is not superfluous to point out that, before har-
monisation, a lending right was granted by operation of 
law, albeit under differing procedures, in France, Spain, 
Portugal and the United Kingdom. In Italy, the domi-
nant trend in the case-law made the right at issue part 
of the right 'to put into circulation‘ provided for in the 
old version of Article 72 of the special law on copy-
right. In Belgium, Greece and Luxembourg, the 
legislative position was not particularly clear and the 
pattern of the case-law was not clearly identifiable, but 
the lending right was in general associated with the 
'right of destination‘ recognised by domestic law. In 
other States the rental right was close to achieving le-
gislative recognition, on the German model of adequate 
remuneration considered earlier (that is the position in 
the Netherlands), or was granted only to authors (as in 
the case of Denmark). Only in Ireland was no lending 
right recognised in respect of protected works. (15) 
In those circumstances, it must necessarily be recogni-
sed that harmonisation of the legislative provisions in 
the Member States concerning the lending right, and in 
particular the grant to producers of a lending right in 
respect of their phonograms, as a right separate from 

that of authors and performers, is certainly justified by 
the aim of promoting the proper functioning of the in-
ternal market, in particular the free movement of goods 
and services, and of avoiding distortions of competiti-
on. Moreover, as is made clear in the second recital in 
the preamble to the Directive, differences in legal pro-
tection could well become greater 'as Member States 
adopt new and different legislation or as national case-
law interpretation of such legislation develops diffe-
rently‘. 
22. In addition to the objective of ensuring the proper 
functioning of the internal market, it must also be borne 
in mind that 'the adequate protection of copyright 
works and subject matter of related rights protection by 
rental and lending rights‘ can be regarded as being 'of 
fundamental importance for the Community's economic 
and cultural development‘ (fifth recital). The link bet-
ween the grant of the lending right to producers and the 
Community's economic and cultural development will 
be more clearly defined below, when the Council's de-
cision to grant an exclusive right to producers to 
authorise or prohibit the rental of their works is discus-
sed. It is nevertheless appropriate to have regard, in that 
connection, to Article 128 of the EC Treaty, inserted by 
Article G(37) of the Treaty on European Union, under 
which the Community is given the task of contributing 
to the development of cultural diversity. Among the 
areas of cultural importance, Article 128(2) includes 
artistic and literary creation. In particular, Article 
128(4) provides that the Community is to take cultural 
aspects into account in its action under other provisions 
of that Treaty. 
The provision in question, it will be remembered, ente-
red into force after the adoption of the Directive. 
However, I do not think that fact is decisive since the 
provision is without doubt an expression of a general 
principle. 
The grant of an exclusive rental right to the produ-
cer of phonograms  
23. The comments made thus far fully support the 
Council's decision to proceed with harmonisation of 
national legislation on the lending right. It remains, 
however, to consider the compatibility with the right of 
free enterprise of the Council's choice in granting the 
producers of phonograms the exclusive right to authori-
se or prohibit rental of their works. 
On close examination, there are genuine grounds for 
complaint against the provisions of the Directive. The 
undertakings which, by way of trade, rented out com-
pact discs in Germany before the entry into force of the 
domestic law implementing the Directive were in any 
event required by the domestic legislation to pay pro-
ducers adequate remuneration for the economic 
exploitation of their phonograms. It would therefore 
have been sufficient, in the view of Music Point, to 
strike a balance between the opposing interests in such 
a way as to keep access to the rental market available to 
commercial operators, without prejudice to the obliga-
tion to recognise the right of the producers of 
phonograms to fair remuneration. 
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24. In assessing the proportionality of the solution 
adopted in the Directive, it is therefore necessary to 
show that the Community objectives of general interest, 
as outlined above, could not have been attained by 
measures which would have been less onerous for ren-
tal businesses. The national court itself notes in its 
order for reference, whilst recognising that the intro-
duction of an exclusive rental right is justified and 
necessary to ensure the creation and functioning of the 
internal market, that the question 'must be asked 
whether, in view of [the] extreme effects [of that solu-
tion] on the freedom to pursue the business of renting 
CDs, the economic interests of phonogram producers 
and the operation of the single market could not equally 
have been assured by an obligatory right to remunerati-
on.‘ 
Let me say immediately that that question must be 
answered in the negative. 
25. In the first place, as made clear by the Council in 
the sixth and seventh recitals in the preamble to the Di-
rective, copyright and related rights protection must 
adapt to new economic developments such as new 
forms of exploitation of protected works. That adapta-
tion must take the form of the introduction of 
provisions to protect the holders of intellectual property 
rights so as to allow them to receive 'an adequate inco-
me as a basis for further creative and artistic work‘. 
The justification for the protection offered by the legis-
lation on copyright and related rights to the producers 
of phonograms has always been based on the protection 
of the particularly high-risk and substantial investments 
which constitute an absolutely essential precondition 
for authors to go on creating new works. Consequently, 
'the possibility for securing that income and recouping 
that investment can only effectively be guaranteed 
through adequate legal protection of the rightholders 
concerned‘ (last sentence of the seventh recital). The 
return on the investor's investment also constitutes, in-
directly, the remuneration for the author's intellectual 
endeavours. 
26. As far as the rental right is concerned, the grant of 
an exclusive right to producers certainly appears to be 
the most effective form of protection. Thus, in the case 
of CDs, if the producer were not allowed to decide 
whether and when to grant third parties a licence to rent 
them, the door would be left open to the phenomenon, 
already witnessed in the past in the absence of clear ru-
les, of sale at the rental price. In other words, the 
borrower of the physical medium containing the recor-
ding could, at little cost, obtain a copy of the product 
and very easily reproduce its content. Indeed, what 
commonly happens in the case of CDs, as opposed to 
video-cassettes, is that they are rented not so much for 
listening as for the purpose of obtaining a personal co-
py of the protected work. 
Furthermore, that operation can, potentially, be repea-
ted an infinite number of times. The sale of a single 
copy to a person in the rental business allows it to be 
rented out on a considerable number of occasions, in 
view of the fact that, unlike their vinyl counterparts, 
CDs do not easily wear out. Moreover, the introduction 

of digital technology for unrecorded tapes as well 
(DAT) now makes it possible to reproduce the content 
of the CD with the same high quality as the original, 
and this makes rental even more attractive. Those deve-
lopments would clearly lead to a considerable 
shrinkage in sales of phonographic products which 
could not be offset by rental income. There would then 
be a risk that it would be impossible to assure adequate 
remuneration for those who make investments to pro-
duce phonographic products, and this would of course 
have repercussions for the creation of new works. In 
addition, producers would concentrate exclusively on 
investments in commercial, and thus more profitable, 
works, to the detriment of cultural pluralism within the 
Community. 
27. The information given in the order for reference 
and again in the observations of Music Point, according 
to which the market in sales of CDs did not register any 
decline in Germany when renting was still permitted, 
(16) does not seem significant. First, it relates to the 
market situation at a time when technological deve-
lopments had not yet made renting a de facto 
alternative to sales; second — and this is a more impor-
tant point — the accuracy of the assessments made by 
the Community institutions as a basis for the content of 
harmonising legislation cannot be verified solely in the 
light of statistics relating to one or more Member Sta-
tes. 
28. The grant of the exclusive right cannot be isolated 
from a proper assessment of the potential effects of 
technological developments. The rules laid down in the 
Directive, including the transitional provisions which 
allow renting of recordings acquired before a specified 
date, offer a solution whereby excessive impairment of 
investments can be prevented. That solution is thus en-
tirely proportionate to the aims pursued by the 
harmonisation of legislation, since it was necessary in 
order to ensure adequate protection for the rights of 
phonogram producers. 
On this point I would also observe that, when the Di-
rective entered into force, some Member States had 
already introduced in their domestic legislation an ex-
clusive rental right for phonogram producers, a fact 
which the Council could not ignore when adopting 
Community harmonising legislation. Any other course 
would probably have helped maintain barriers to the 
functioning of the internal market rather than removing 
them. 
29. In short, the Council was right to decide to introdu-
ce legislation affording special protection for the 
lending right of authors, performers and producers, 
which was exposed to encroachment as a result of 
technological progress. In the case of producers, the 
extreme ease with which recordings of works can be 
reproduced is liable to cause serious damage to the pro-
fitability of their investments. The sacrifice imposed on 
those who in the past legitimately engaged in the busi-
ness of renting out recordings appears, in that respect 
too, to be proportionate to the aim pursued. It must be 
borne in mind that the right to pursue a trade or profes-
sion must always be viewed in conjunction with the 
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requirements of protection of intellectual property and 
with developments in the rental market due to new 
technologies. 
30. Furthermore, the requirements imposed clearly en-
joy an international consensus. Whilst it is true that the 
Berne Convention for the Protection of Literary and 
Artistic Works, the latest revision of which dates back 
to 1971, and the 1961 Rome Convention on related 
rights, for reasons which are understandable in view of 
developments in sound-reproduction technology, con-
tain no provisions concerning the lending right, recent 
convention practice has been directed wholly towards 
the strengthening of protection. That is particularly true 
with regard to phonogram producers. 
In that regard, particular importance attaches to the 
Agreement on Trade-related Aspects of Intellectual 
Property Rights (TRIPS) annexed to the Agreement es-
tablishing the World Trade Organisation, (17) to which 
both the Community and the Member States are parties. 
Article 11 of TRIPS provides that 'In respect of at least 
computer programs and cinematographic works, a 
Member shall provide authors and their successors in 
title the right to authorise or to prohibit the commercial 
rental to the public of originals or copies of their copy-
right works‘. Article 14 then provides that the 
provisions of Article 11 are to 'apply mutatis mutandis 
to producers of phonograms and any other right holders 
in phonograms as determined in a Member's law. If on 
15 April 1994 a Member has in force a system of equit-
able remuneration of right holders in respect of the 
rental of phonograms, it may maintain such system 
provided that the commercial rental of phonograms is 
not giving rise to the material impairment of the exclu-
sive rights of reproduction of right holders‘. Now, at 
least as far as CDs are concerned, it seems to me that 
the comments made earlier show that a system based 
on fair financial return is by definition liable substanti-
ally to undermine the exclusive reproduction right of 
phonogram producers. 
31. A provision of similar content is also to be found in 
the Performances and Phonogram Treaty, opened for 
signature in Geneva on 20 December 1996 on conclu-
sion of the diplomatic conference organised by WIPO 
(World Intellectual Property Organisation), which was 
devoted to the updating of international conventions in 
force concerning copyright and related rights. By con-
trast with Article 14 of TRIPS, Article 17 of the 
Geneva Convention lays down a maximum term bey-
ond which the members may not maintain a system of 
adequate remuneration (three years as from entry into 
force of the Treaty). 
32. No examination of the validity of the provisions of 
the Directive concerning the rental right can disregard 
those extremely important details. They are evidence of 
an extremely wide consensus in favour of strengthening 
protection for phonogram producers in accordance with 
the approach taken by the Council when it adopted the 
Directive. (18) In that connection, it is significant that 
in the preamble to the Directive reference was made to 
the need for the legislation of the Member States to be 

approximated 'in such a way as not to conflict with the 
international conventions‘. 
That means that in interpreting the general principle of 
freedom of economic enterprise and the corresponding 
fundamental right, the international obligations entered 
into by the Community and the Member States cannot 
be disregarded. Economic enterprise is not entirely un-
restricted if its exercise undermines the protection of 
intellectual property rights whose recognition enjoys an 
extremely wide consensus in the international commu-
nity. 
33. It should be noted, finally, that the Directive does 
not a priori prevent producers from granting the requi-
site licences for rental in response to offers which they 
see as profitable. A problem not easily solved would 
arise, however, if it were shown that the sole purpose of 
the prohibition of granting rental licences was to elimi-
nate those engaged in the rental business from the 
market — so that, subsequently, the same market could 
be occupied by undertakings controlled by producers. 
No problem of that kind is involved here: we are con-
cerned here only with the validity of the provisions of 
the Directive which grant an exclusive right to authori-
se or prohibit the rental of phonographic products. 
However, in the event of the procedures for exercising 
the exclusive right in question being called in question, 
I do not think it could be affirmed with certainty, in the 
light of recent case-law of the Court of Justice, that the 
requirements of general interest which motivated the 
grant of the right are such that it may even be exercised 
in clear breach of Article 86 of the Treaty. (19) 
Conclusion 
34. In the light of the foregoing considerations, I pro-
pose that the Court give the following answer to the 
question submitted by the Landgericht Köln: 
Consideration of the question referred to the Court has 
not disclosed any factor of such a kind as to affect the 
validity of Article 1(1) of Council Directive 
92/100/EEC of 19 November 1992 on rental right and 
lending right and on certain rights related to copyright 
in the field of intellectual property. 
1: Original language: Italian. 
2: — Council Directive 91/250/EEC of 14 May 1991 
on the legal protection of computer programs (OJ 1991 
L 122, p. 42); Council Directive 93/83/EEC of 27 Sep-
tember 1993 on the coordination of certain rules 
concerning copyright and rights related to copyright 
applicable to satellite broadcasting and cable retrans-
mission (OJ 1993 L 248, p. 15); Council Directive 
93/98/EEC of 29 October 1993 harmonising the term of 
protection of copyright and certain related rights (OJ 
1993 L 290, p. 9); and Directive 96/9/EC of the Euro-
pean Parliament and of the Council of 11 March 1996 
on the legal protection of databases (OJ 1996 L 77, p. 
20).  
3: — COM(88) 172 final of 10 November 1988.  
4: — Rules conferring the exclusive right to authorise 
or prohibit rental are also found in other directives con-
cerning the protection of copyright. Article 4(c) of the 
abovementioned Directive 91/250/EEC conferred on 
the authors of computer programs an exclusive right in 

www.ip-portal.eu  Page 9 of 11 



 
www.ippt.eu  IPPT19980428, ECJ, Metronome Musik 

respect of 'any form of distribution to the public, inclu-
ding the rental, of the original computer program or of 
copies thereof‘. That right is now covered by the gene-
ral rule in Article 1 of Directive 92/100/EC. Also of 
importance is Article 7(2)(b) of the abovementioned 
Directive 96/9/EC, which also confers the exclusive 
right to authorise or prohibit rental on authors ('makers‘ 
in the terminology used in the Directive) of databases 
who, not fulfilling the requirement of originality, are 
not afforded protection by copyright. That right con-
cerns operations of re-use of the database (or a 
substantial part thereof) which the maker may prohibit.  
5: — The right of distribution as a right related to copy-
right is defined by Article 9(1) of the Directive as ' — 
for performers, in respect of fixations of their perfor-
mances, — for phonogram producers, in respect of 
their phonograms, — for producers of the first fixations 
of films, in respect of the original and copies of their 
films, — for broadcasting organisations, in respect of 
fixations of their broadcast as set out in Article 6 (2), 
the exclusive right to make available these objects, in-
cluding copies thereof, to the public by sale or 
otherwise‘.  
Article 9(2) provides: 'The distribution right shall not 
be exhausted within the Community in respect of an 
object as referred to in paragraph 1, except where the 
first sale in the Community of that object is made by 
the rightholder or with his consent.‘ Finally, Article 
9(3) provides that the distribution right is to be without 
prejudice to the specific provisions concerning the ren-
tal right.  
6: — Under Article 13(3) the Member States retain the 
right to lay down in domestic legislation that righthol-
ders are deemed to have given their authorisation for 
the rental or lending of an object acquired before 1 July 
1994. However, Member States may also determine 
that rightholders are entitled at least to obtain adequate 
remuneration for the rental or lending of that object, 
particularly if it is a digital recording.  
7: — I refer to the right of every person to enjoy access 
to culture, recognised in international instruments con-
cerning human rights to which the Member States 
contributed or became parties. I have in mind for 
example the Covenant on Economic, Social and Cultu-
ral Rights drawn up by the United Nations and opened 
for signature in New York on 10 December 1996, Arti-
cle 15 of which provides: 'the States parties to the 
present Covenant recognise the right of everyone (a) to 
take part in cultural life; (b) to enjoy the benefits of sci-
entific progress and its applications; (c) to benefit from 
the protection of the moral and material interests resul-
ting from any scientific, literary or artistic production 
of which he is the author‘. I also have in mind Article 
27 of the Universal Declaration of Human Rights, ap-
proved by the General Assembly of the United Nations 
on 10 December 1948, which confers on every indivi-
dual 'the right freely to participate in the cultural life of 
the community, to enjoy the arts and to share in scienti-
fic advancement and its benefits‘. The second 
paragraph of that article also expressly recognises co-
pyright as a human right: 'Everyone has the right to the 

protection of the moral and material interests resulting 
from any scientific, literary or artistic production of 
which he is the author‘.  
On this point, see Cassin, 'L'intégration, parmi les 
droits fondamentaux de l'homme, des droits des créa-
teurs des oeuvres de l'esprit‘, in Études sur la Propriété 
Industrielle, Littéraire, Artistique. Mélanges Robert 
Plaisant, Paris, 1960, p. 225 et seq. The classification of 
copyright as a human right in international instruments 
will not be taken into account here since the intellectual 
property right at issue is a related right which does not 
come within the scope of the legislation cited above.  
8: — Case 158/86 Warner Brothers and Another v 
Christiansen [1988] ECR 2605, paragraph 15.  
9: — Case 395/87 Ministère Public v Tournier [1989] 
ECR 2521.  
10: — Case 62/79 Coditel v Cine Vog Films [1980] 
ECR 881.  
11: — See Sarti, Diritti esclusivi e circolazione dei be-
ni, Milan, 1996, p. 312 et seq.; Bergé, La Protection 
internationale et communautaire du droit d'auteur, Pa-
ris, 1996, p. 128 et seq.  
12: — See inter alia Case 4/73 Nold [1974] ECR 491, 
paragraph 14; Case 265/87 Schräder [1989] ECR 2237, 
paragraph 15; Case C-280/93 Germany v Council 
[1994] ECR I-4973, paragraph 78; Case C-44/94 
Fishermen's Organisations and Others [1995] ECR I-
3115, paragraph 55.  
13: — Judgment cited in footnote 7, paragraph 10: 'the 
commercial distribution of video-cassettes takes the 
form not only of sales but also, and increasingly, that of 
hiring out to individuals who possess video-tape recor-
ders. The right to prohibit such hiring out in a Member 
State is therefore liable to influence trade in video-
cassettes in that State and hence, indirectly, to affect 
intra-Community trade in those products. Legislation of 
the kind which gave rise to the main proceedings must, 
therefore, in the light of established case-law, be regar-
ded as a measure having an effect equivalent to a 
quantitative restriction on imports, which is prohibited 
by Article 30 of the Treaty‘.  
14: — The Court recognised, in Joined Cases C-92/92 
and C-326/92 Phil Collins and Others [1993] ECR I-
5145, paragraph 26, that 'It is ... precisely in order to 
avoid the risk of hindrances to trade and the distortion 
of competition that the Council has, since the disputes 
in the main proceedings arose, adopted Directive 
92/100/EEC of 19 November 1992 on the rental right 
and lending right and on certain rights related to copy-
right in the field of intellectual property, on the basis of 
Article 57(2) and Articles 66 and 100a of the Treaty‘.  
15: — This information comes from the report accom-
panying the proposal for a Commission Directive, Doc. 
COM(90) 586 of 24 January 1991, paragraph 11 et seq.  
16: — The data are, however, contested by Metronome.  
17: — The WTO Agreement and its schedules, signed 
in Marrakesh on 15 April 1994, were approved on be-
half of the Community by Council Decision 94/800/EC 
of 22 December 1994 concerning the conclusion on be-
half of the European Community, as regards matters 
within its competence, of the agreements reached in the 
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Uruguay Round multilateral negotiations (1986-1994) 
(OJ 1994 L 336, p. 213).  
18: — It should also be noted that the WIPO procee-
dings regarding protection of the rental right were taken 
into consideration by the Commission in drawing up 
the proposal for a directive — see paragraph 40 and 
note 12 of the introductory report cited in footnote 14.  
19: — The judgment in Joined Cases C-241/91 P and 
C-242/91 P RTE and ITP v Commission [1995] ECR I-
743 offers more than one reason for controlling the way 
in which the exclusive right granted to the producers of 
phonograms is exercised. I would add, however, that 
the conclusion reached by the Court in that judgment 
deserves some clarification: it would be unacceptable 
to interpret it as a general justification for control, by 
means of the competition provisions, of decisions by 
authors regarding the exercise of their essential prero-
gatives such as the right of reproduction and 
performance. The status of fundamental right attributed 
to copyright by the international instruments referred to 
earlier stands in the way of such a conclusion. The sa-
me cannot be said of rights related to copyright, to 
which the international provisions do not accord equi-
valent protection. 
 


